




V 



/ (%'iIvaJ 







tfbrartan 
WtUMU* Joyktbh«^ vuWio LHwMI 
Oovi* of B^i***** 







NCB. 


279 


my weigh evidence which starts with an assump- 
of the, general bad character of the prisoners. 


/ co reports 

Mads 

In fcg-i 
S an indci 
# In a 

Reg. V. ij^ditog under section 818 of the Crimtual Procedure Code (A<;t 
dhoo Rov j^^'tyTiHjk .. of 1881) to determine the right of actual t)os- 

R Or R ^ Q noo\"' is necessary that evidence should be taken 

r" ^ ‘ f>^ oatH. 

quitted^. W, R. Or. \ f 

tills f * V 

' ^ ? 

A belief founded dn private and anonymous information is not “ know- 


Reg. V. Kali Sirkar, 
4B. L.R.Ap.l; S. 0. 
13 S. W. R. Or. R. 1. 


cedurc (Act XXV of 1881). 


\. I 
J .'s 


ledge ” within the meaning of section (JS of tht 
Criminal Procedure Code (Act XX V of 1881). In 
the matter of Moheschunder Bonner jee. lieg. v. 
Puruachundcr Bonneriee. 


1 


A letter of a medical officer expressing an opinion is not evidence iitnler 
Reg, V. Kaminee ^’•^d 870 of tlie Code of Criminal Pro- .\. 

Dossee, 12 S. W. R. 

Or. R. 25. 


Documents which were tondei-ed in the Civil suit, if relied on in a 
Reg. V. Kartick f'videuce must bo provi'd 

Ohunder Holdar & in the Criminal Court before they can be received as 

Others, 9 S. W. R. Or. j 


R.58. 


Reg. V. Khyroollah 
& others, 6 S. W. R. 
Or. R. 21 ; S. 0. B. L. 
R. Sup. VoL Ap. 11, 
F. B. 


% rk . ) n Jl ■■ 


..a . ■ 

V(Om‘o 

Held, by theanajority of tb(^ ( ourt (N^OKM^^r, J. dissenting) that, g-iC'' 
trials in tko inofiissil, a witV is coiupetiMit b> prr- 
evidence for or a.<jfainst her liusbaufl, or for or me- 
any person tried jointly with her husband. e • 
(But see now section 120 of the Evidoiico A 
of lb^72). 

Evidence taken on the trial of one prisoner wronji^ly afbn it tod ms 

deiieo on the trial of aiiotLior. Intoxication wron-Iy 


treated as an a^^gravatioii of offence. 


Reg. V. Zulfukar 
Khan, 8 B. L. R. Ap. 

21; S. 0. 16 S. W. R. 

Cr.R. 36. 

Evidence of aceoniidices — Jadges summing up — Evidence of acensed's 
Reg V Mahima character — Improper admission of Eviden 


0himdraDas,6B.L. oi‘ 

R. Ap. 108; S. C. 15 ^ 

S. W. R Or. R. 37. 


-Recurdiiig deposi- 
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Eecogidtioi, of tilings not before the eyes ofl 
Reg. V. Mussamut evidence a,gai]fet a jerson m 

Joomnee ft others. 8 of those thihirsr 

S- W. R. Or. R. 16. ' 

Where the High Court 1^ jurisdiction to try a prifeJ* 

Reg. V, Nahadwip ^“imitted, if a charge had bL ^H 

Ctoswami, 1 B. L. R. ^ person authorizSi to make £^11 

0. Or. 15. . prisoner pleaded not gui%. jjfoid tlvi^ 

car, 6 B. L. R. 729. Jadge. “ ° presiduig 

?'i0 note. ('"ntra, Reg. y. Shibchandra Das, 6 B. L. R. 

Reg. V. Nawab Khan, as rcSed bSore K.^aST'SKs f 

7 S. W. R. Or. R. 25. considering a prisoCguilty " 

Conviction quashed, the accused not having been allowp,! . . . 

Reg- V. Ncbocoom^ *y examine certain v^tnesses ^ ^ oppertuni^ 

Baneijee, 3 S.W.!R. 

-C" " 21. 

Tof a witness in a former cajae i. * i . 

'of a. 

rliiSion of other j)ort.ioiis of the diary as e^'DlniTiinn. the 
i now section 172, Act X of 1882.) -‘Plaming the portions so used. 

Where facts are as consistent with a prisoner’s ii*hn«n„ 

(if, iimecence must be presumed; and criminal ^ 

not iiecessanly imputable to every mau who acts cont !!t T ^^'^'^^cdge is 
ot the law. A Judge should not discuss poiufo of law*^ ^ provisions 
the jury, and he sliould avoid all extra^eona snmming-np to 

merely summing-up the evidence, and showing how thTbir^^^'v^ argument. 
Where a witness makes a statement befofeVe Co?,ih . 

Reg. V. Nomal, 4 B. contradicts that made by him before .f ‘'‘®®^cus wliicli 
L. R. A. Or. 9 ; S 0. b™en1nhSw 

12 S. W. R. Or. R. 69. ^ AsOl ^e"; ’“'icr section^ 172, S XXV 

under the cognizance of the Court S SeSoM d °““«^tted 
with the conlgadictory statements V a witness, ® 


Vui\ 
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r -p ^ 

' yj reports are not evidenee except ■ against the reporting police 

/? V. Madnn , * . 

/In 

/ an indep^^^ • . . 

In a ca*^, , : . . " , 

winin ' nApji TiniL .a. imtiirmfinn nn si. AinTniTiQl 


I / p not,, euppdrfe a conviction on a criminal charge, 

/ j „4^as - feamot jiistify a removal from a profession, (the 

f dhoo Roy, 

rii-' ' present case being that, of a mooktear). 

R.Cr.R.y*'^il^ , 

quitted. , a ■ ' ' " ' • 

this epe substance j(jf a report from a subordimvte medical officer witli an 
hintamAnoA tIva cxpression of, coucuiTence by his superior, cannot be 
11 c S’ >^ead in evidence under section 868 of the Ccnle of 
petitione^ ll S. W,. criminal Procedure- (Act X^V of 1861). The de- 
R. Or. B. 2. position of person murdered,' taken Ijcfore Magis- 

trate, and the medical evidence should be annexed to the Sessions record. 

Where the evidence of witnesses ^ven on a previous trial was read 
Furmessur Singh & 8’il>8e<inent trial at the e.r/)rex« 

others V Soroop 'prisoners, instead of the witnesso.s being 

An<niiirofAA IOC OT examined dc ww, the High Comt declined to inter- 
AuaniKaree, ±o a. w. reference to sections 426 and 489, Code of 

R. Cr. R. 40> Criminal* Procedure (Act XXV of 1861), as the 

irregularity of procedure was one by which the prisoners were not pre- 
judiced. * 

The identification of an accused after tlie evidence for the iirosoeution 
Jankee & others, been completed, will not be legiilly s^^ 

® T CJ T./\ Cfri/*\Txr TtlOT*. Trri'rY^chCfinii^n ^ a 


i-i.- 0 Tir there is nothing to show that tne witnesses w( i ; 

petitionera. 18 S. W. their oaths at the time they Wle the ideu : 

R.Or.R.33.. tion. ■ 

Ilia cixse of murder, the statement made by the deceased in the ^ 
Wao* tr T>A<rnTn>>Ar scnce of his neighbours and of a head constable**'' 
>pi,ai^‘n« ‘v AihAi.a 10 admitted as rclevaiit evuTence, Under scctioii 82, *''' 
?W B ? li’ ^ **®*^^**’** providing that such 

b. W. R. Cm. R. 44, incut is relevant whether the person who mac uce ‘"b 
statement was or ftas not at the time when it was made under expecUilion 
of death. 

When the evidence of an absent witness is admitted under section 88 
Reg. V. Movjjan aUas Enden^ Act, I of 1872, tlie ground for its nd- 

« iri,o« on a mission should be stated luJly and clearly, to enable 
w ^ rv B ** lligh Court to judge of the propriety of its admis- 

W. R. Cr. R. 69. sion. In the present case, the High Com't consi- 

dered that the evidence of an absent witness^ad been improperly admittiul, 
because there was nothing to show how that by ordinary care and the use 
of ordinary means the witness could not have been produced. In order <o 
make a deposition admissible under the section 33, there must be evidence 
that the accused person did, in fact, have an opportunity of cross-ex- 
amining. 
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Section 327 of the now Code of Criminal Pi’ocedtu’e (Act 
Reg. v.EtwareeDha- which permits the deposition of a 

ree,21S.W.R.0r.R. 

12 . 





taken in the absence of an acUuaed 
absconded, does not apply to a de 

fore tlie new Code waa paeaed# iTi 
the Evidence Act, depositions of an absent witness are only 
tlie prisoner lia^ had the rifflit and the opportunity tot, 

Where section 327 does apply, it should be shown that w 
disposition was taken, the accused had absconded, anjj 
could not be arrested. ^ " 

Under Act VI of 1872, section 5, the omission to take any oat?[,.| 

Reff V Tarinee irregularity in the forni^ in wJiich it 

oi c w miidstcred, does not invalidate tlip proceediugs. 

T> rt o OH Court declined to interfere, under section 2!) 

R. Ur. R. 31. ^ X of 1872 with the order of a MuuicipaJ Coiii- 

uiissioiior, who was the editor of a newspaper, who had, prior to the dis- 
posal of the case, made very strong remarks on the case in the iiOAVspaper 
of wliich he was editor, holding that there was notliing illegal in his order ; 
tliough lie would have exercised a wise discretion if he had refused to sit as 
one of the Commissioners in the case. 

Bf*forc a Sessions Judge can, under section 33, Act I of 1872 admit the 
He'T V L^hun depositions of witnesses given in a former judicial 
Q P'.’ 01 « W P proceeding as evidence before him instead of, and ini 

Santhai, 21 S- W- R. of the oral depositions of the witnesses th(‘m- 

Cr. R. 56. { s(*lves, it ought to appea^p that the presence of the 

wiiiiesses could ncit bo obtained without an amount of delay or expense 
( ho Court oculsiders unreasonable ; and if there is notliing of a special 
ho stand in tlie way, the case should be adjourned to the next Ses- 
ho pn^cure the atteiulauce of the witnesses. 

pection 33 of the Evidence Act (T of 1872) docs not justify a Magi.^- 
trate, in proceedings under section 491 of the Code 
of Criminal Procedure, (Act X of 1872) in using 
evidence taken in a previous criminal trial in supc'r- 
eession of evidence given in the presence of the 
accused. 

liractory books cannot be used as independent primary evidence of the 
Reg. V. Hurdeep Sa- pn ym put to which the entries refer ‘ - 

hoy, 23 S. W. R. Or. 

R. 27. 



'.g. V. Prosonno 
' der Gossami, 22 
' R. Or. R. 36. 

1 


sectioii 34. 


-Act 1 of 1872 


The statement of a police officer who goes about from place to place 
and collects information from difb'oreut persons, 


Reg. V. RamDutt 
Ohowdhry, 23 S. W. 
R. Cr.R. 35. 


wliich hg afterwards put in second-hand before the 
(Jourti:.j«uiuot be received as evidence under the 
Evide^^i^Act, I of 1872, section 32, clause 8. The 
iiiomniig of that clause is thswF^vhen a number of persons assemble together 
to give vent to one common statement, which statement expresses the feelings 


y 
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the Magfistrate witliout taMng the examination 
the witnesses afresh. 


of 


.■“J^.fesions made in their mind at the time of making it, that statement 
admiry repeated by the witnesses, and is evidence. 

Tn jury, a Sessions Judge should endeavour to seek for persons 

fi an imlcf^*? gat condition in life, men of judgment and of experience. 

/j In a ease in which the accused was bound down to keep the peace, the 
' Reg. V Dina Bun* Magistrate admitted as evidence, the de- 

dhoo Rov 24 S W* of witnesses in certain cases in whicli the 

« p P ' ‘ accused was tried on charges of being a mcmiber of 

A. or. U. 4. unlawful assembly and of riotWg, and was ac- 

quitted. Held, that the Assistant Magistrate ought not to have admitttid 
this evidence. 

A Court of Session is not at liberty under Act X of 1872, section 219, ^ 
Reg V Majohur ^ ground its judgment on the depositions taken by ■\ 

Roy, 24 S. W. R. Or. 

R. 11. 

Tlic High Court quashed a conviction based not upon the evidence Avhicli 
«ir<.PTni+tPA nburti Deputy Magistrate recorded, but upon unrecorded 

c- ^ OAfi W P f» evidence taken subseqxicutly on ibe spot, for it was 
Sircar, 24 S. W. B. Or. impossible for the latter evidence to be seen in 
^ appeal. 

Whore the Sessions Judge did not allow a police inspector to bo exa- 
P Luckhv defmice, and the accused was tlicreby 

Beg. V. y prejudiced ; and where evidence taken by the l)('puty 

Naram Nagory, 24 S. Magistrate was admitted without the prisoner luu i 'it>- 
W. R. Or. R. 18* an opportunity of exannning an “diniitcdly ii deuce 

taut witness, the High Court quashed the conviction and ordered 

t? JK-I - 

The circumstance that the evidence of the Civil Surgeon giv*. 

T» in, 1 , English was not interpreted to the necusod, Avas .. n... 

Reg. V. BUOODUn of small impurtanoe, where it xvas under!' 

Mohun Dey, 24 S- W. piisonci’’s Ctransel, and all noccssax'y cpie- 

R. r. R. 60. were i)ut to the witness. 

An accused person cajiuot bo lawfully convicted upon evidence 

_ « • 1 recorded in his presence. 

Reg. V. Russick 

Dass & others, 24 S. 

W. R. Or. R. 16. 

Under Act X of 1872, section 228, Magistrates are not boiuid to record 

Kristodhoue Dutt 
V. Ohairman of the 
Municipal Oommis- 
sioners of theSuburbs 
of Oalcutta, 25 S. W. 

R. Or. R. 6. 


the substance of eveiy separate dep<taition. but to 
state generally what is the substance of the witnesses’ 
endence. 
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Where a Ma^strate was dissatisfied with the opinion exprei^H|& 
Noor Mahomed & Ma^strate on the mdence- before h^H 

* *!". remanded the case for fresh evidence on^t^ t>9I 

others, petitioners, 25 cular point only, the Magistrate a^!^■■|■||(^^ally, m 
S. W. R. Or, R. 31. made all his subsequent proceedings also. 


S. W. R. Or, R. 31. made all his subsequent proceedings mi^l also. | 

Letters &c. found in a man’s house aft^r his arrest, are admissible in 

xiatr w Amir iTiiofi jfe evidence, if their previous existence has been proved. 

Reg. V. Amir Jinan « n 


Q « T u OR . (Couch, G. J.) : — It was objected as to these 
QP17Q ww'p letters by the learned Counsel for Amir Khan that, 
S. 0. 17 S, W. R. or, Kazi Mian Jap had been previously arrested, and that 

letters found in his house, subsequent to his an^est and 
wliilst he was in custody, could not be used as evidence. But that rule of 
evidence is subject to this exception that, if the previous existence of the letters 
found is established, either by direct proof, or by strong presumptive evidence, 
the objection that they were found after the arrest of the party in whose house 
they were found, cannot iirevail. The reason for not allowing them to be 
received in evidence would not apply in such a case ; that reason being, that 
it is necessary to guard against the possibility of persons, after a man has 
been arrested and is in custody, placing in his house, papers which might be 
used to criminate him. Bat if the evidence shows that the papers were in 
existence before the arrest, then the papers may be used in evidence.” 

T’.e ptisoner, Tarinicliaran, was. cliarged with fbrging for the pur^wse 
Rpir V Tarinirha- clioutiug, and using as geuuiue a forged railwiiy ' 
"pr *». Q receipt or l^ill of lading, for the purpose of obtainijjg 
ran Dey <Ss others,!^ y from the East Indian Railway Company certain goods 
R. App. 42. , which had been entrusted to the Compauy to be 

d from Delhi to Calcutta. The Standinff Counsel for the prosecution 
•it to prove the delivery of the goods to the Railway Company by put- 
in a letter from the consignor at Delhi to his partner in Calcutta, advi- 
the despatch of the goods. He submitted that the letter was a “ docii- 
t used in commerce, written or signed ” by a perstm ‘‘ whose attendance 
•d not ^>e procured without an amount of delay and expense which, ’inder 
' ’reumstances of the case would he unreasonable,” and therefore that 
3 relevant under section 32, clause 2, of the Indian Evidence Act (I 
1872). The Comf; refused to receive the evidence, and intimated a 
.^wubt wliother such a letter would, under any circumstances, be receivable, 
since it was beyond the instances specified in the section. 

Upon the trial of the prisoner for the murder of his wife and infant 
Reg. V. AmanuUa, witnesses f^ the prosecution gave evidence 

io w T » Ann 1 R • contradicting the evidcncc given Dy them before tlie 
o rt e w » ’ committing Magistrate. The Sessions Judge pnr- 

S. V. 21 6. W. R. Cr. porting to act under section 249 of Act X of 1872, 
R- 49. discarded the evidence taken liefore liimeelf, and 

grounded l»is judgment on the evidence given before the Magistrate, _and 
upon tliis evidence ho convicted the prisoner and sentenced him to deatl*. 
The prisoner appealed to the High Court. ^ 

PiiKAR, J. (after reading section 249 of the Criminal Proce'’ 
coulinues, “• it appears to me that the Legislature in framing 
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By^aired merely to authorize tlio Ooiui! to take a partic^ir statement 
adim^T>y a witness before the committing Magistrate as the trad statement, 
/ithatanding that it was denied, or a statement inconsistdnt tWrewilh 
-Xa made ^the witness before the Court itself, if the Court could see fmm 
^^e evidence'.^' that same witness before itself, or of otlicr witnesses before 
^'..solf, that the original statement was worthy of belief: — not tlnit tlie 
/Court should discard wholly the testimony of witnesses given before it, and 
Iiavo recourse to the testimony of the same persons which was given (‘Ise- 
wdiore before another judicial officer on the occasioix of making the iuvesti- 
giition preliminary to the final trial. The discretion which is crmftwd hy 
the passage “ if the Court thinks fit” in section 249 is to be exercised upon 
substantial materials rightly before the Court, and reasonably suffici<*iit 
to giiide the judgment of the Court to the truth of the nr,itt.(*r, nu<l nor, 
as was the case here, upon mere speculation or conjoctux-e. T think tlnn-c- 
fore, that the prisoner oxiglit not to have been convicted, a.nd that the sen- 
tou<-e of the Sessions Court should be set aside and the prisoner discharged. 


Morris, J It seems to- mo that, under S('c- 

tion 249 of tlie Criminal Procedure Code, a Judge may base his judgment 
on tlie evidence given before the Magistrate iu the presence of the accused, 
wiien there are special and particular reasons for considering thnt evidence 
to be honest and true, and wheix that evidence is to a certain extent eoia-o- 
btxratod by ijxdcpendeut testimony before liimself. In the present instiuiet; 
tln're is nothing of this kind. .Tliere is really xio one Hxxch sixbslantive fnei, 
eouclusivcly proved as can enable the Judge to say with eojiiidcnce that the 
evidence given bofox’C the Magistrate xvas true as opposed to what was snid 
b(4\>re, himself. Nor can it be said that the police officer or any other 
w'ituess befoi'c, tlie Coui’t of Session affords independent te'-'ujiony ■•orifi^’.^/c^ 

ralive of the evidence given before* the Magistrate ' lining 

T th(>refoi’e concur iu ordering the discharge of the prisoner. dg<^” 


The ■vv'OX'd “ omission ” in section Id of Act. X of 


fOaths Act"* b*’’’' 


Reg. V. Sewa Bhogta, 
14 B. L. R. P. B. 294 ; 


dudes any omission and is not limited to aeeid 


me 


or negligent omis.sions. 


Jackson, J. dissented. 


S. C. 23 S. W. R. Or. 
R. 12. 


Section 13 of Act X of 1873 (Caths Act) does not ri'iider tin* evidein 


Reg. V. Anunto Chuc- 
kerbutty & other^ 
14 B. L. R. 295 note ; 
S. 0. 22 S. W. R. Or. 
R. 1. 


of a child of nine years of nge imidmissihle. if tlie 
cvidencA* has been advisedly, and not by an uiiiis- 
sion recoi'ded witliont any oath or affirmation. 


The accused was 

Reg. V. Mussamut 
, Itwarya, 14 B. L. R. 

^ Ap 0r.54j S.0.22S. 
yw.R.Oi'R. 14. 

‘49 


charged with thi-owdug B and tb doxvii a weii, Slio 
was chai’gcd with the murder of B. under soi'tiou 
302 of the Penal Codx*, and on that charge she wa^ 
tried and acquitted. Thert'upou tlie Joint -Magist rat.*, 
without holding any further preliminaiy enquiry, 
committed her on a charge iiiidci section 307 i f 
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?eeti, 
10.1. Kri 
iltDfO 
.AKt. Ir 


attempting to murder C, The onlyt ej^e-witnees 6t* the offence, w 
to the Sessions Judge, was a child, aW as she did not understand the^ 
of an oath or -solemn a'ffiriuation, her evidence was taken on inniple. 

tioD. The jnry found the prisoner guilty, and she ms senj^ced to'’ 

years’ transportation. Held, that the omission to administer <^wer an o 
or solemn ahli’niation, although knowingly made, did not render the child'^ 
evidence inadmissible. Held, also that the omission by the Joint-Magistrate^ 
to hold a preliminary enquiry on the charge under section 307 being an 
UTegularity which prejudiced the prisoner in her defence, the proceedings 
should be quashed, and a new trial held. 

In all criminal cases tried in the Mofussil, it is incumbent on the accused, 
Shiho Frosad Pan- since the passing of the Evidence Act (I of IK72) 
to prove the existence (if any) of eircurastauces which 
bring the offence charged, within tlie general or 
special exceptions or provisoes containe<l in any paid; 
of the Penal (Jlode or in any law defining such offence. 
Qiuere, as to the state of the law in this respect in the Presidency Towns. 

Tlie evidence of a witness taken upon commission is not admissihle in a 



.da in re, 4 I. L. R. 
Calc. 124 ; S. 0. 3 C. 
L. R 122. 


Empress v. Dabee 


criminal trial held before the High Court, unless it 


Pershad, 6 
Calc f)32. 


1. L. 


_ can be shown that such evidence was so tiiken upon 
"■ an order made by tliat Court tinder section 7(> of Act 
X of 1875, or unless it is u,dinissible under section 
33 ef the Evidence Act. 

fn suit by A. ^ against the ohligoi’S of a bond, the Court held, for the 


reasons stated in its judgment, that the signs lures 
of the obligors wore not genuine, and dij’ee.ted tbo 
prosecution of A. on a charge of forgery. On the 
trial of A. before a jury, the judgment of the Ci vil 
Court was put in evidence on behalf of the prosecu - 
, and its contents commented on by the Sessions Judge in his chai’go to 
lyury. Held, that this judgment had been illegally admitted. 

Tbg accused was charged with hfiving received illegal gratification from 


Gogun Chunder Ghpse 

I lie Empress, IJL. 
I Calc. 247; S.G. 
L. B. 74. 

¥ 


(J. and Oo. on tlireo spedtic o^icasioiiH in 1870. In 
1870, 1877, and 1878 C. and Oo. were doinpi; Lusineas 
as OoniinissaTiat contractors, and the accused was the 
inaini<y(T of the Ooinniissariat office. Hold, tlni-t evi- 
dence of siniiLir but nnconnectcd instances of receiviiify 
illegal pfratificatioiis from 0. and Co, in 1877 and 1878, Wiis not admissible 
against him under sections 5 to 13 of the Eddemce Act. 

Hold per Gaktii, C. J. (Maclean, J. concm’ring) the evidence was not 
admissible under section 14. 


Empress v. Vyapoory 
Moodeliar, 6 1. L. R. 
Calc. 655 ; S. 0. 8 0. 
L. R. 197. 


Per Garth, C. J. ; — Section 14 applies to cases where a particular act is 
more or less criminal or culpable according to the state of mind or feeling 
oi‘ the person who do(‘S it ; not io ca.ses where the question of guilt or inno- 
cence depends upon actual facts and not upon the state of a man’s mind or 
feeling. 
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. jj Mittetij J, roi^ipt of the ^p^ti&cations mentioned 

^ . /charge he cpnaiileJf^ proved by other evid^ce, and it were necessary 
^*5'iertain,.;^helher the' accased received them as a motive for showing 
..orinth-^ exercise of .his official functions, the alleged transactions of 
p877 and wmild be, re^Tont ■under , section 14j but they would not bo 
,4elevant to establish the fact of payihents in 1876. 


In^e proceedings before a Magistrate on a charge of causing grievous 
Emp^s ■ 7 . Pneliin. hurt, two (among other) -witnesses one of whom wiis 
iWntiatn 7 T T n person assaulted, were examined on bcluilf of 

n 1 xo • a n fi prosecution. The prisoners were committed for 

Caic. 438; o. O. 8 0. trial. Subsequently the person assaulted died, in 
L. R. 273 . consequence of the injuries inflicted on him. At 

tlie trial before the Sessions Jtxdge, charges of murder and of cnlpuhlo 
h<»micide not amounting to murder were added to the charge of giicvous 
hurt. The deposition of the deceased witness was put in and read at tJie 
Sessions trhil. Held, that the evidence was admissible cither under section 
82, clause 1 or section 33 of the Evidence x\.ct, notwithstanding the addi- 
tional charges before the Sessions Court. The question whether the px-ovis<> 
s<?ction 3.3 of the Evidence Act, is applicable, that is, whether the fjues- 
tions at issue are substantially the same, de^xends iqxon whether the same 
evi<lenee is applicable, although different consequences may tollow frf<m 
the same act. At the trial it was proved that the other witness who had 
heen oxiimined before the Magisi .ite had disappeared, and that it had been 
found impossible to serve him wiih a summons. His deposition was put 
iu and read. Held, that it was properly admitted under section 33. 


In summing up the case to the jury, the Judge oij'itted to call their 
att('ntion to the evidence of the wdtnessos for the defence. This exidem't' 


ap2^«5ired to the High Court to be untrustworthy. Held, that the summing 
iq) was not defective on account of this omission on the part of the 

Wr EiKi.n, J. : — The grounds upon which the oj)posite jairty is |>ev- 


Empress v. Jhubboo 
Mahton & others, 8 
I. L. R. Calc. 739, S. C. 
12 G. L. R. 233. 

his written statement. 


initted t<x insjxect a -iviating, and to j-efresh the me- 
niory of a witness, are tluvefold : (1) to steure t!ie 
full benefit of the vritness’s recollection i)|B to llie 
whole of the fact.s; (2) to check the use of inqn’oiier 
documents; (3) to comintre his oral testimony ^\itll 


Per Field, J. ; — Theopiiosite party has .aright to look at any piu-tirnhir 
■writing before or at the moment when the witness uses it to refresh Iiis me- 
mory in order to answer a particular question ; but if he them Jn'gl<>ct.s io 
exojcido his riglit, he cannot continue to retain tJie I'ight throughout the 
whole of the subsequent examination of the witness. 

Per Field, J. : — Under the jirovisions of section 323 of the Code f>f Crimi.^,,, 
nal Procedure (Act X of 1872) the examination of a medical witness tiiloai^''®-- 
and duly attested may be given in evidence in any criminal trial ; but in 
order that such evidence may be admissible against any individual aecnsi'd 
person, the examination must have been taken in the presence of the . 
accused. / 

7 / 
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A prisoner on his trial is not entitled to insist that a niem’l 

Empress v. KaUchum Fovisions 

Q tion 119 ot tue Code oi Cmuiual irroccdure (iPI 
Cnumn & “ of 1872) shall, in the course oE the eXainii^tn^ 

I. L. R. Calc. 154. such officer, be referred to by the latte^yf(>r the puS 
pose of refreshing his memory. Eeg. v. Uttamchaud Kapurchaud (11 Boin^ 
Rep. 120) distinguished. 


WiJiSON, J. : — “ I entirely agree, if T may say so, with what waSs^leeidcd 
by the Bombay Court in the case cited before us. Wlxat was decided in that 
case WHS this, that whore a Avitness comes forward at a trial and mak(.‘s a 
staleiiKHit coiitradiciitig his statememt previously made to the police, tlio 
or his pleader is entitled to cross-examine him with respect to liis 
I’onuer statement ; tlait if lie denies it, he may be contradicted, ii-m\that one 
oi* tlie ways in Avhich he may be contradi(‘ted is by calling the j)oli<H^ 
otliceT bei'ore \\hom he made the statement, who may refresh his iriemory 
from his diary. That seems to mo to he the whole of the decision of the 
IJonibay Court. But ilie (pieslioii now before ns is not, whether the Avitm'ss 
can 1 h‘ cross-examinod as to his previous statement, nor whether the police 
otUc(.‘r may be examined to contradict him, nor whether the police offietT 
m i \ n‘fer to his diary ; but tlio question is, Avhether the jnisoner has a right 
to insist that the diary, if not in Court, shall be sent for, or If it be in C^)urt 
sluill !)o refi-rred to for the purpose of refreshing the police officer's memory. 
1 tiiii'Ii the prisoner lias no such right. [ know of no autliorily for saying 
tha1 xvitij(‘ss can be compelled to rtdresh his meinoiy from any docummit ; 
uiiK'ss \]u) ilocnment is cither in the possession of tlie party who desires t(' 
put it to the Avitness, or is at least such as he can insist on having 
produced. 


This is a. document which tlie law expressly declares that the defence 
""fBs no right to see, S(»ction 120 (Act X of 1872) says ; any ‘crinuna.l Court 
may F' imI for tlie police diari(‘s of a case iiiulor enquiry or trial in such 
tloni’i and may use siicli diaiaes to aid it in such enquiry or trial.’ That in 
the right of the Court. Neither tin; prisoiuT nor his agents shall he en- 
to pad for them, nor sliall he or they be entitled to see them, imavly 
hoi‘:mse they are refernd to by the Court, But they are used by tlio 
police ofHeer wlm, made thorn, to refresh his memory, or if the Court uses 
them foi* the purposes of contradicting such police officer in cither of these 
two ease's tlie prisoner is entitled to see them ; hut until this is done he has 
no :nn;]i riglit.’* 


Tlie wonls “ incapable of giving evidence ’’ in section 'iS of the Evi- 
Pyarilall & another, donee Act, f of 1872, denote \l-n incapacity of a per- 
An^plliintcs in rp 4- H a temporary kind ; and Avhere a 

TP 04 * ' Avitnoss is proved to he incapable of giving evidence, 

L, R. 504. (jourt has no discretion as to admitting his de- 

piK'.ition. But whore the absence of a Avitness is casual, or due to a toiii- 
])oraiy cause, the Ooui’t has such a discretion if his jiresence cannot ho 
obtained without an amount ot* delay or expense, which under the circum- 
stances, the Court considers unreasonable.” 
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, .By .ri’O t.wo prisoners ai^ried together for different offoncos committt^d 
admit^ petitioner same transaction!^ it is improper and illegal to 

^ 5 0^ R 574 * one prisoner as a witness against the otlior, 

A. B. and C, having been charged with murder before a Magistrate, 
' Dhani Mundul & two vakeels presented their vakalatnainahs, and 
Afiiovc! AnrkoiiaTifci tn api)lied to bc allowod to conduct the defence of the 
* * accused. The Magistrate refused pennission, and after 

re, b u. L* R. 53. rccor^ling tlie deijositions of the witnesses, committed 

the a.ccnised to take their trial beEoi’o the Sessions Court. In the Court of 
tlie Magistrate the only material evidence for the i)rosecntion was that of 
throe witjicssos, who on being examined in the Sessions Court, deuiud all 
knowledge of the facts to Avhich they had deposed before the Magisi rale. 
Two of tliein denied having made the statements recorded, wliile tlie third 
admitted the statements attribnti‘d to him, but asserted tlioy were false ami 
mad«^ under x:)ressure. Tlio Sessions Judges divsbelieving the statements 
made in his Court, thereupon under section 219 of the (k>de of Crimiiial 
Procedure (Act X of 1872) (as amended by section 20 of the Amending A<'t) 
used tlie previous depositions as evidence in the case, and mainly upon these 
eonvicied the accnf-«d of murder and sentenced them to -transportation for 
lit*e. Against this conviction and seutenco the xn-isoners appealed to the 
High (Vnirt, on tin' ground that the previous depositions ought not to have 
b(‘(m used as evideuco in the case, as the Magistrate had refused to allow 
t luir pleaders to apjiear and cross-examine the \vituesses who made the 
di'positioiis. The .Lligh Court allirmed the conviction and sente iice. 

Where the accused was charged with culpable liomieide iu»t amounting 
murdcr, the Cjiiestion was wbotlior the <l(‘ceased 

Empress v. Blechyn- 

den, 6 U. L. L. %7o. ^ statement by the deecasod that he had bee?) hcatt'u 

hy the aoxuised was admissible in evidence under section .*52 of the Pvideuce 
Act, without xn'oof that a,t the time of making tlie statement the deceased 
was conscious of any fatal olfect of siu*h healing. 

In a trial before a Sessions Coin*t, the attention oF the jury may be 
■PTnwaee v 'TTnraTi- to the discr(» 2 )ancios between the evitlottce given 

^ iur-i.+ A witjKisses in such Court, and f bat given before Hie 
Chunder Mlttor and eommit t ing Magistrate, without the dexiositiuiis before 
others, 6 C. L. R *890. tlio Magistrate being put in. 

Section 35 of the Evidence Act, which i>rovides ‘‘ that any ontiy in an 
_ 1 11 A 11 X official public book, wliieli is duly made bv a iiuhlic 

Juggunlall,Appellant in the execution of his duty, i^/>f itself a 

in re, 7 0. L.-R. 366. relevant fact ” does not make the irablic . ook evi- 
dence to shoAV that a particular entry has not been made in it. 

Section 339 of Act X of 1872, being for the protection of witnesses 
Okhoykumar in re, 7 f'^ct that witm'sses did not understand 

C L R 393 their depositions when retul over, although tlu\v may 

not have required them at the time to be interpri^ted, 
affords no ground for au ajiplication by tlie accused to set aside a con- 
viction. 


tf&s r. r.Jc-cljyiidcu, for '-6 C. l.. I., *' "'<l c. l. j^.'» 
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Held, tluit it is only in extreme ^ases of expense, tliai!wS|^^B 

sonal attendance of a vritness befcne tlie BH y MBM 
Empress y. Slulu, 2 Session slionld be dispensed with, and the. evlW|9 
I. L. R. All. 646. given by liim before the committing Magktrate^H 

I ferred to. ^ ^ 

’ A Sessions Judge, finding in the course of a trial, as regards thl 

Empress v Chidda c^^'fiiiiiatioii of the accused person taken by tli<^ 
iri, T T B An committing Subordinate Magistrate, that the provi- 
Ahan, 6 1. 1j. a. ail giojjs of section 846 of Act X .of 1872 had not been 

fully complied with, summoned the committing Mfigis- 
triito and tooTc Ms evidence that the accused person duly made tlie statement 
recorded. The Magistrate of the District objected to tliis proceeding of 
the Sessions Judge, contending that it was “ contrary to law.” The Ses- 
sions Judge referred the question whether or not his proceeding was con- 
trary io law to the High Court. 

P<r Stuakt, C. J., Peausoh, J., OT,npm,t>, J., Stbaight, J. : — ^Tliat tlie 
privilege gh'eu by section 121 of Act T of 1872 is the privilege of the wit- 
ness, /. e., of the .Judge or Miigistrate of whom the question is asked : if 
he waives such privilege or does not object to answer such (juestioii, it does 
jiot lie in the month of any other person to assort the privilege; the rid'er- 
em*(», the objection not having M'en taken by the Suborilinute Magistrate 
but l»y the Magistrate of the District, should be answered accordingly. 

I . ■ Spankte, j. ; — That a Sessions Judge, while trying a case, cannot 
compel a coiumiliVi' jr Magistrate to ai\swer questions as to liis own condnet 
in Court as such ?ltagistrate. 

Wlu'i-e witnes,^s are not examined in the presence of the accused, the 
Reg. V. LaUa Chow- conviction will be quashed. 

hey, 2 N. W. P. Rep. 

All. 49. 

Uj)on trial of a prisoner it is illegal to read over to witnesses their de- 
Reg. V. Kalundar Das positions taken at a former trial, and ask tliera if tlu'y 
2 N W P Ren All witnesses will be held not to have 

' • • P • been duly examined, and a conviction founded on 

their evidence will be quashed. ^ 

III a Small Cause suit under chapter XXXIX of the Code of Civil 
Rep- V. Oonal Doss & Procedure on a promissory note, which was alleged 
or,/,Vi,ar. o T T B f*’ executed jointly by G. and his sou V. 

a 0 e ^ o X. if. A. afiid-avit in order to obtain leave to defend 

Mad. 271. suit, and, having obtained leave to defend, gave 

evidence at the trial on his own Irehalf. 


On a subsequent trial of Y. for forgery of his father’s signature to the 
same promissory note, the affidavit and deposition of V, in the Small Cause 
Court suit were admitted ns evidence against V, Held, by Tubktkb, C. J. 
In.ves and Kinohrsley, JJ. that both the affidavit and the deposition were 
properly admitted. 
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had til* Kehuak and 


.m Aty 4 B, JJ. that the affidavit was properly 


missioud, bat not the deposition. 

Tubnek, 0. J., IiWBfl and KrNi>EB8x.ET, JJ. : — ^Where an accused 
J;fsun has made a statement oh ,oath voluntarily and without compulsion on 
yfhe part of the Court to which the statement is made, such a statement, 

il relevant, may be used against him 6n his trial on a criminal charge. 

' 

If a witness does not desire to have his answers used against him on a 
subsequent criminal charge, he must object to answer, although he may 
know before hand that such objection, i£ the answer is relevant, i>s perfectly 
futile, so far as liis duty to answer is concerned, and must be overruled. 

The evidence of a witness given in a proceeding pronounced to be ror^m 
Rami Reddi & Se- jwlwe cannot be used under section of the 

Tt A Q T Imlian Evidence Act, if the witness is dea<l, on a 
snu ueadi in re, o l- j-^^trial before a competent Court. R. cliarge<l A. 

L. R, Mad. 48. with breach of trust, and S. gave evidence in siqijiort 

of the charge. A. being acquitted, R. was tried for making a false eliarge 
and S. for perjury. Held, (1) that the depositions given by witnesses in 
the first case could be used against R. in the second case, but not agninst 
S. under section o8, Evidence Act. (2) That the word “^questions” in 
section fi3 does not moan all the' questions,’^ and that though additicuial 
isvsues were involved in the second trial, yet the evidence as to tlio issues 
coimnon to both trials was propbrly admitted at the second trial agaitist R. 

Account-books containing entries not made by, nor at the diet a1 ion of 
Reg. V. Hanmanta a person who had a personal knowdodge of the truth 
A others* 1 I I. R regularly kept in t lie ooiirsc n I* 

9 • • business, are admissible as evidence under sect inn 

Bom. 610. 34 Indian Evidence Act, 1 of 1872, and 

under section 32, clause 2. 


Account-books, th<mgli proved not to have biMUi regularly kept in course 
of business, but proved to have been kept on behalf of a tirni of c^uitructtas 
by its servant or agent appointed for that purpose, are relevant as admis- 
sions against the linn. 

Melvill, J, : — In this ease fourteen persons wwe tried in the >Sessi<uis 
Court of Tliana for being concerned in the fraudulent cutting and ivnio\a! 

of Avood from the Government forests in Alibagh. 

The evidence against the principal respondents consists mainly of (1 ) the 
accounts of their broker, one Ladak Haji of Bombay, to whom all tljo wood 
Avas consigned for sale, (2) tin* genuine accounts of the firm, k(q)t at the 
different depots in Alibagh ; and (3) the forged books, wdiioli it was intctid- 
ed to substitute for tlie genuine accounts. The first two set of accounts 
have been rejected by the Sessions Judge, on the ground that they an' n<»t 
shown to have been regularly kept in the course of business. The admis- 
sibility or otherwise of these books is the most iuiporiaut (juestiou in tlc' 
case, for the Advocate General admitted at the outset that, if these books 
were rejected, he could not support his appeal. TJie system on which the 
broker’s books were kept, is thus described : — 
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broker, name* 



When any wood received from ^ibagh was to bo sold, a serva^s^^ 
id Khemji, went to the bunder and. made a memoranduraj 
quantity weighed and sold. He states that he did not necessarily 
weighing, but that the quantity of wood was certified to him by the weigl 
by an agent of the contractor, and by the purchaser. The momoranduh- 
so made was taken by Khemji, in the evening to the broker’s shop, 
entry was then made in the broker’s accounts by his clerk Ainulak. 
jection taken to the accounts by the Sessions Judge is that the entries in' 
iheni were not made by, nor at tiie dictation of, a person who had a j)ersoJial 
knowledge of the truth of the facts stated. The English rule of evidence, 
of which the case of Brain v. Preece (11 M. and W. 778) is the best illus- 
tration, is briefly and clearlj^ stated in Mr. Eitzjames Stephen’s Digest of 
th(,^ Law of Evidence. “ A declaration, is relevant when it was made l)y the 
declarant in the ordinary cour>se of business, or in the discharge of pi\)f(»s- 
sional duty, at or iK‘ar the time when the ?iiatter stated, occurred, aii<l of 
his own knowledge.” Wc' concur with the Sessions Judge in thinking that 
tliis rule would exclude such accounts as those of the broker Ladak llaji. 
But tli(i ludiau rule of evidence (evidence Act, st^ctioii 82. clause. 2, and sec- 
iion 84) simply requires that entries in accounts should, in order to he re- 
kwant, be regularly kept in the course of business; and although it may be 
no doubt important to show that the person making or dictating the entries 
had, uv had aiot, a personal knowledge of the facts stated, this is a. qiu‘s<iuii 
wdiich according to the Indian rule of evidence, affects the vttlue, noi the 
inliiU'-Ibility of the entrh'S. Jji the present instance, it appears to that 
La<lak Haji’s a,C''*{)nnts wxto regularly kept, in the course of l)usiness, 
Wlieti a. elei-k sitting in a Bombay office keeps accounts of transactions 
i‘ff\'cted at the bunders or the Cotton (Ireeu, ho must lU'cessarily ]nnk(' the 
entries, not of his personal knowledge, but Irom information supplied to 
him by some oilier pers^.ui. The rule ado])ted by the Sessions Judge w'ould 
exclmic the accounts of halt the merchants in Bombay. We liavo no doubt 
that Ladak Haji’s accounts aiv admissible in evidence. ” 


Tlie second s(4 of accounts, viz.^ tliose purporting to have been ke]>t on 
behalf of the contra.(d<)i- of the different depnt,.i has been rejected by the* 
Sessions Judge for the same reason, as not being r>rov(*d to have been re- 
gularly k(‘pt in the course of busiii(‘HS. 18118 might be a good reason for 
rejecting the accfuints, if ott‘ei*»;d in evidence against any pt'rson other than 
the (‘ontradur, or his ]jartnei*s. Bat, as against the contractor or Ids part- 
jKM s, the accounts, if ju'oved to Inive l>eeu kept by a servant or agent of the 
iinn appointed for that purpose, are clearly relevant as admissions (Evidence 
Act, sections 17, 18 jind 21). It is, of course, oixuj to the contractor or any 
of his partners to show that the entries have been mad(^ after such a fashion 
that no reliance can be placed upon them ; but, if made by a clerk of tlie 
firm, they ai^e certainly relevant.” 


A prisoner accused of having committed murder at Zsinzihar was sent 
■PtYiwocQ V Tlncician by the Britisli Consul there for trial before the High 
Q T ,.i B<>.nb,iy. Thv. Consul could not enforce 

T r» » oo>i ’ ” tlu! aticndniico of witnos.sos at Bombay, butlic tnuis- 
L. R. Bom. 3o4. united to tlie lligb Court the depositions wbicli he 
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liiwl takisVi ill the course of the inquiryAe had held with regard to the com- 
missiou of the alleged offence. In the absence of the witnesses tliese de- 
positions were tendered in evidence at trial at Bombay. Held, that the 
British Counsel at Zanzibar was authorized to bike the depositions, and 
^lat tliey were admissible in evidence at the trial, under section 33 of the 
^ [lulhin Evidence Act (I of 1872). 


Heg. XII of 1^27, section o2, having been repealed by (Bombay) Act 
Reg. V. Bhaishan- VIII of 1807, an hiqaesfe report is juot admissible in 
kar Narbheram, 6 ®'^i<lcnce. 

Bom. Rep. Crown 
Cases, 75. 

The evidence Oi! a wife is admissible against her husband in a criminal 
Reg.v.Kadirvalad oasc in the mofussil. R e. Khyroollah, (0 S. W, 
Balu, 7 Bom. Rep. R. 21) followed. 

Crown Cases, 50. 


The stateinont of a who prosifies at a criiuiiia] trial, is, a 

Reg V Pestangi roserved under the 2oi}i elau^<e of tlu» (.'S-n tiT 

Dinsha & another. 10 f T T' 

' Advoente Ocneral under itH 2oth clauso. oourJusive :is 

Bom. Rep. 75. to has passed at i he trial. Neitli^r the ulii- 

davits of by-s tail dors, or of jurors nor tlie notes of C»)unse1 or of shoit- 
hand writers are admissible to <*ojitrovert the statement of the Jii It 

‘n the. diseretioii of tlio Jiidt>*o, who pn.‘sides at a erimiual trial, whether 


IS 


or not he will ri'seawe a point of law for the opinion of the Hi^-h Cmiri, 
and su(*.h discTOtion will not bo reviewed by the lligli (h)UJ*t sitfin^* as a 
Court of revi(;w, under edauso 2G of the Letters Patent. 


by a jury, llio lli^’h Court 
eviilenee has be«Mi reeeived. 


finds that inadmi^^ji ’ole 


but that, after 


1 .j. 


it aside, tluTO is other eyhhmee on the iv.-or.l -m 
which file jury may 11ml a \ei'dict td' o-iiiUy, Hie 
Court may reverse tlie eonviction and seut'Miee, 
seeiion liSO of the Coda of Criminal Procedure '.Vet 


If, in a ease tried 

Reg. V. Amrita Go- 
binda, 10 Bom. Rep. 

497- 

and order a new trial : 

X of 18Z2). 

Section 119 of the Code of Criminal Proeodnre (Act X of l."^72i not 
Reff. V. Uttam Chana i* obligatory upon a. po' ee olU/er to rediiee 

TT ° u j o. Au to writing any statements ma ^ . to him during an 
Kapurchand & 0 ers ii^y^gtigatiou, nellher that seeiion, nor s.^at inn 91 of 
11 Bom. Rep. 120. ^ 1 ^^, [ndiau Kvidemv Act, renders oral evid an e nf 

sneli statoments inadmissible. If the statements be aetually reduced to 
writing, the Avriting itself cannot bo tivattal as pai;t of tin' record oi* nscil as 
evidence, but- may be used for the purpose ot relrcshiug memory uudm* st'c- 
tioii lo9 of the Evid( 3 uce Act. Oouseipieiitly, the person uia-King tlie state- 
ments may properly bo questioned about them : and with a. view to impeaidi 
his credit, the police officer himself, or any oilier person in whose hearing ile 3 
statements were miJ^e, can be exauiiued oii the point under section 155 of 
the Evidence Act. 

38 


Aft \., 
1882 . 


s, se 
Uii, a;, 
Aft 

X., II 82 . 
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The principle that parties cannot, withoiiit 
Reff, V. Saldiaram cross-examine a witness ^ ^ 

MniJnniiM A- <* AtLara already examined or declined to exaitohe, ttth 
MT^dJi«3 OTheM, examined, applies eqttallv wji^er i^s 

11 Bom. Bep. loo. intended to direct the cross-examinsltidn’'‘t6 the -wit 
ness’s statements of facts, or to drcamstances touching his credibility, for 
imy question meant to impair his credit, tends (or is designed) to get rid of 
the eifect of each and ^ery answ^ just as much as one^that may bring out 
an inconsistency or feontradiction, section 155 of Act I of 1872. The state- 
jaont of a -vritness for the defence, that a witneas fOl* the pTOSecution was at 
tl particular place at a particular time, and consequently could not hare 
ijcKMi at another place, where the latter, states he was and saw the accused 
persons, is properly admissible in evidence, even though the witness for the 
prosecution may not Irimsclf have been cross-examined on the point, sections 
5, 11, and 153 (lUustration C) of Act I of 1872. Where such a statement 
after being admitted, was withheld from the jury, the High Court ordered 
a new trial. 


The judgment of the Court Avas delivered by West, J. ; — The objection 
on the groimd of the Session Judge having declined to allow one of tlie 
witnesses to be cross-examined cannot be sustained. When the Counsel 
fo)' till prisoner lias examined or declined to cross-examine a' witness, 
!iud the Comt afterwards, of its own motion, examined him, the witness 
caniK't (hen without the pennission of the Court, be subjected to cross-, 
oxnmi'! liou. When, after the examination of a, witnacso uy-bi»won)T>]ninaiv‘^5 
and the defentlai,it, the Court-J^iiaKcs him iii hand, he is put under special 
pressure as the Jiidge is e,’*jilJ,i,wered to ask any question he pleases, in any 
form ithont any fact iv'^evant or irrelevant (section 165, Indian Evidence 
Act) ; and lie is-;^,,nerefore, at the same time placed under the special 
'^^hl'ction of the Court, which may, a| its discretion, allow a party to 
cross-exKinine him, but this cannot be asked for as a matter of right. 

This principle applies equally Avhetber it is intended to direct the exa- 
mination to the w'itness’.s sfcitemeiit of fact, or to ciroumstancos toucliing 
his < redihiltty, for any (jiu^stiou mo.ant to impaii' bis credit tends (or is so 
(iosig'ued) to gfct rid of all liis answers, and of each of them just as ninch 
as ..me that may bring ont an inconsistency or contradiction. It is then a 
cross-<.‘X!nnmation upoii answers— upon every answer given to the Cpnrt, and 
is subject to the Court’s control. 

The next jioint is that the Judge misdirected the jury in telling them 
that the evidence of Dhonclu and Jamikn, who were called by the defence 
to contradict the statements of Savlia and Somia, that they saw the accused 
at Wiilihi when the Mrlharwada w.as burnt, is inadmissible.^ The Session 
Jud"e said that the evidence of Dhondu and Jatiaku that Somia and 
wroj-e at Dliond (the latter witnesses having said that they were at "W able) 
was not admissible to impeach their credit, and that as Savlia and Somia 
were not cross-examined by the defence, as to whether they were or wore 
not at Dhond in the afternoon of the day the fire took place, and it was 
possible for them to have been during the same afternoon at both plac.es. 
The statements of Dhondu and Janaku could not be c(nqp|dered to wntradict 
the sUtements of these witnesses. 
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The rule awitness 

may, 9^9njrai.ep^?yfi^ii4^!ji3^ii|i(^ contradictory 

of We the Indian law is 

l^eit«a6ive;-,^j|^i^pye!ii^|j^|^t,.,it ispfeyidedi'teaai 01 ^ be impeached 
certain 8 pe(sif^^^i^ 3 reJ(]Be^<]^^ that qnestions or by testimony 

goiii^ directly bis :ei^k'.bpt ..m^^ through a contradiction of the 
particirkr maiw^pos^ to tly';h:i£a in 

In the preset' irifliunce the Sesnon £id^ seems td-^re been mistaken 
in snppnsiog that Dhondu and J£naku wore called to iaSpeach the credit of 
Savlia and Somia in the sense of the section of the Indian Evidence Act 
first refen^ to. They were called to contradict Savlia and Somia’s sfato- 
nients. iSieir evidence, though not as to the fact in issue, was as to facts 
which in connection with other facts made tlie existence of a relevant fact, 
one immediately connected with a fact in issue highly improljablo, ami 
under sections 4 and 11 of this Act such testimony was relevant and ad- 
missible. If it is true, as Dhondu and Jduaku allege, that Savlia and Somia 
wore at Dhond till the afternoon of the day of the fire, it is highly iin- 
proble that Savlia and Somia could have left Dhond at about 11 a. sr. or 
noon, and therefore highly improbable that the accused should hiivo bt'oii 
seen by them at Wahle, as they assert, at about 1 p. m.‘ The case is lilce 
that in illustration (C) to section 163 of the Indian Evidence Act, wliich 
shows that the admissibility of the testimony does not depend on t)ie cross- 
examination of tlie witnesses to be contradicted. The e^ddence havim!; tlnis 
been properly admitted, it ought not to have been withdrawn from ilie 
consideration of the jury, as it v-irtually ^vas, by the Session Judge's charge. 
Its tendency was clcaidy to show that the alleged fact deposed to hy Siivlia 
and Somia of the accused having been seen by them at a particuhir lime 
and place, was not one that had really occurred, and it ought to have Is'cn 
allowed to have its natural weight with the jury. VVe must therefeie order 
a new trial. 


" The purpose of section 249 of the Code of Orimiual Procedure (Act X of 
Reg V Aljun Negha 1^^72), as amended hy section 20 of Act XI of 1871- 

& another, 11 Bom. 1 ? ^ Magdstn.les in 

’ tJio preliniiJiaiy iiiqiiiiy, evidence in the tnnl belure 

Rep. 281. 0<nirt of Session, only when the Session Judufe 

deterinines, in the exercise of his discretion, that, they are to he used in this 
way. But the exercise of tliis discretion, considering it as a matter of fact 
or law, is open to review hy the Appellate Court. 


The prisoner was fii’st indicted for forgery and acquitted. He was then 
Reg. V. Richardson put upon his trial for omhoii/lemeijt. The iiidirf- 
2 Foster & Finlason’s contaiuod three clinrg*es of enihe/./h nieut 

P rt within six months, and, in opening the case foi* the 

lieports, d4o. ^ prosecution, the evidence of emhozzlement in thi'st* 

three cases wa.s stated to he as follows : — ^That the prisoner, being in the 
position and conducting the husiness of Messrs. Harrison, it was his busi- 
ness to pay the labourer’s wages, and make certain other payments, ami to 
make out weekly amounts of all such payments, by entering them in a hook 
and adding them i^'at the end of each week. 
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Ou the 2‘3rd March I860, the prisoner's hook showed a numhcv of pay- 
ments as having been made during the preceding week. All these payiuents 
had in fact been made and correctly entered, but the casting up, insibsiad of 
showing a total of £20 12s. Qd. the real amount, showed % totafl of 
12^». 8fi. for which sum the prisoner, in accounting with his master, t(K>k 
credit. In another week there was a precisely similar error of the sumo"'' 
amount, for which the prisoner also took credit ; and the same in a third 
week. These three cases were those on ‘which the three charges of embez- 
zlement contained in the indictment were founded. 

O'Malley said that, anticipating that a defence would be set up tliut 
t]ie>ie errors were the result of accident, he should show a series of similnr 
tuTors both before and after those which formed the subject of the present 
eliurges. 

i'o/fvr, for the prisoner, objected that this evidence was inadmissible, 
and ihat it ought not to he oixmcd. 

IJis Lordship said that as at present advised, he thought it admissible ; 
and, if necessary, the question could be discussed when the evideiicti was 
tendered. 

Kvidcnce having been given in support of the three charges, mainly in 
accordance with the above statement, it was then proposed by the prosecu- 
timj io prove the series of erroneous castings as above. 

P-iv ,‘r and Naylor, for the prisoner, argued that this could not be done. 
They i .ni ended that tlie general rule of law was, that the evidence must he 
contiu(‘d to the point in issue ; and the rule was founded on the principle 
tlrjl a man was not called upon to be prepared to explain any other trans- 
lUitinns than those which were ilie subject of inquiry. This rule was al- 
ways stric.tly applied in criminal cases, the only excoj>tions being tlnnse of a 
rec(»gnized kijid, namely, on indictments for consi>iracy, for uttering, or for 
rt"<*eiving st(den goods. If this evidence were admissible in all cases, tJiose 
Crises would not have been tieatod as exceptional, and the whole doctriiu^ of 
<dr(qion w^as based on tlj<i sup])Ositiun that some such rule as that coiitmided 
ten* exists. Siiriilar evidence was very recently held inadmissible oji an in- 
diriment for obtaining money by false pretence ; Reg. v. Holt (1) W. U. 7 I) 
in wdiii'h case it W’’a.s tenderf‘d ft>T tlie same purpose as here, namely, for the 
[)iirp()so of showing what the intention of the prisoner really was. 

WiiiLTAMS, J. : — T am ch'aiiy of o])inior! that this evidence is adinissihle. 
T]i(Te is no principle of law which prevents that being put in evidence, 
which might (tlierwise be so, merely hecanse it discloses other indictable 
olfent'.o; Reg. v, Clewes ( t C. and P. 221). Now it is clear that on this in- 
dictment the defence must be that these are mere errors in the castings ; 
and such defence natarally arising, any lawful means may be resoi‘t-('d to 
wherf'by such defemee imiy be anticipated, and proved to be ill-founded ; 
and evidence which is admissiVde for such a purpose is not the loss so be- 
(*ausf" it tends to prove the comnnssion of other felonies by the prisoner. 
To hold that this evidence is admissible, is in accordance with the principle 
laid down in numerous cases, that to explain motives or intention evidence 
is admissible, although it does not otherwise bear upon the issue to be 
tried, 
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Tliis principle wm recognized R. v. Oddy (2 Den C. C. 264) bt'foro 
the Court of Criminal Appe^, wd.also in a case Urnich excited a great deal 
of interest at the time, that of Ji. V.' Ce'ering, a report of which will be 
found in 18 L.' J> 0.' 216. . There the |nison6r was being tried for the 
pac'urderof her- hnsbtod b^ means of arsenic, and evidence was tendered 
/that two other m<^bers of \the prisoner’s family had died by similar means, 
the object bring to rebut the suggestion that the death which was the sub- 
ject of inquiry was the result of an accident. The present Lord Chief 
Biiron, with the concurrence of Aldebsok, B. and Tai.foijkd, J, admitted 
the evidence. This appears to me to be a similar ease, and I tlunk the 
evidence is admissible. I may add that, anticipating that this point would 
arise, I consulted the Chief Baron upon it, and he agreed with me in this 
view. (His’ Lordship refused to reserve the point.) It was then shown by 
the production of the prisoner’s books that there was a series of similar 
erroneous castil^ during a period extending from the 10th December 1 8-58, 
to the 24th August 1860, and that in all these cases the prisoner had taken 
credit with his employers for the larger sum. The prisoner was convicted. 
See Section 15 of the Evidence Act (I of 1872) illustration b. 

Two prisoners were jointly charged in an indictment with obtaining 
Reg V Gallagher ^y conspiracy and false prdtenc(‘H. On being 

1 2 firi'm I ftw one pleaded guilty and the other not guilty. 

a oath 1R7I? AO* indictment, the prisoner who liad 

Apnl 24tll, 1875, p. 62. pleaded. guilty was admitted as a witness against tlie 

other prisoner, although it was objected, that the evidence of a co-('( inspira- 
tor could not bo received on the count for conspiracy. The jury found the 
prisoner not guilty on the count for consj^iracy, hut guilty on tlic connt.s 
for false pretences. Held, that the co-conspirator was aoinissible as a wit- 
ness, and that the conviction was riglit. 

When two prisoners are indicted and tided together, one is not a com- 
Reg. V, Payne, 1 peteut witimss for the other. 

Law Rep. Crown 
Cases reserved, 1812. 

Where the master’s hooks kept by the prisonm*, were given generally 
o rt* ■D fsnA T jPr (wideuce by the prosecrutioii though it was objt'ct- 
P c^. M P behalf of the i>riso]ier, that the evidence 

C. 97 ; 31 L. J. M. C. be confined to the three particular entries - re- 

ferring to the 3 charges in the indictment, a Jid the 
/prisoner having been convicted, the conviction was affirmed. 

/ To prove that a ship is a British ship, it is not necessary to produce the 

Pftcr V Allpfi in thereof; it is sufficient to show 

Keg. V. ^len, lU Qj.yjiy she belongs to British owners, and carri(\s 
Cox 0. 0. 405. tbe British flag. 

Oral testimony as to the position of a ship at a given time, is better 
evidence than the production of the log-book. 

Rcport of Cheiuical Examiner — Criminal Pro- 
5!*^' cedure (Act XXV of 1861), section 670. 

I ?■ h « J- Under section 

122 ; S. 0. 16 S* W. R. 37 () XXV of 1801 a report from the Ohemi- 

Cr.R. 49. cal Examiner is evidence in a criminal trial, if it 


S. 510, 
Act X., 
188- 
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bear the signatxuro of th6 examiner ; %ad according to thi^^^octipii. the oii- 
ginol report, bearing the ai^ature of the examine# ahaif^ be pw^in evi- 
dence. On the present occasion' we observe that a copy:i^f i^e rep^t has 
been sent up by the Magistrate ; ' this is wholly irregular. ; Ip' futhire, dare 
should be taken that the original report be' submitted. , 


The 


corroboration of the evid^ce of an approver 'should arise from 
Reff V B'vkunt evidence relative 'to facts which implicate the 

Nath Baneijee 10 8 ^ same ■way as the story of the approver 

W.R.0r.IL17. ■ 


The unsupported evidence of an approver (especinlly if in itself un- 
Reg V Chirag Ali satisfactory) is not sufficient to support I conviction. 

12 S. W. R. Or. R. 6. ’ 

Tlie testimony of an accomplice is not alone sufficient for a convic- 
Ppo* V 'nwnrVfl tion. The corroboration must bo on matters (lirec'.tly 
g « R 18 *S the prisoner with the offence of which he 

n i T ^*T w a inn accused; and the evidence of two or more accom- 
0. 1 Ind. Jur. N. S. 100. pUces requires confirmation equally with the testi- 
mony of one. 

An approver’s uncorroborated evidence is not sufficient as proof against 

Beg, V. lesen Man- 
die, 3 S. W. R. Cr. 

R. 8. 


S, 

Afl X., _ 

1SS2. Reg. 


Whore the evidence was taken down by the Magistrate in English, and 
V Issur Baut memcrandnin was attaeshed to it (as required by 
jpr ni-hara ft ^ W P scctioii 199, Codo of Criminal Procedure Act XXV of 
' * * stating that the evidence was read over to 

Cr. R. bo- witness in a language which he understood, it 

was held that there had been an error in law by which, the accused was ma.- 
terially 2 >rc,iudiced. 


Rule as to coiToboration of the evidence of appiDvers laid down gono- 
, rally, and ill a case where the charge is one of be- 
Reg. V. Raiiacnana to a gang of dacoits under section 400 of 

D 03 S. 11 S. W.R.Cr. the Peual Code: 

R.21. 


See s. When a Civil Court uuthoriziTig a criminal prosecution in cases of 
*!’ KT • Ai- o offences aijaiijst public iustice, instead of complet- 

-■“•jReg. V. Nujim^i, 6 investigition itself, and committing tl.e 

1882 . s, B,. Or. R. 41. parties for trial before the Court of Session, .simply 
refers the proceedings and leaves it to the Magistrate to commit or not, as 
h(! thinks proper, the dciwsilioiiH taken before the Civil Conrt are not admis 
sihle in evidence, as depositions taken before the Magistrate are in certai. 
cases imder section 369, Code of Criminal Procedure (Act XXV of 1801) 
lint by section 57, Act II of 1855 the improper admission of such evidence 
is not of itself ground for the reversal of the Sessions Judge’s sentence. 
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&' i$afficieiii evidence to justify 
^ "lende A<Jt, I of 1872.) 

[e sol^ ^d uncorroborated ovi- 
wituesa after 


. - iiiiru...i..;A 4n\%i6coiuplice wbo jvatf made a 

" A granted to bim. ■ 


- „Reg. 
o<ithers, 

28 . •- ■' •' 

’ The notes of ian enquiry held before a registering officer are not ad- 
Reg V Pennantmd ^ evidence of What the prisoner said on 

Baitt,118;W.R,0r. 

Cr. R. 13. 

, 

The forme^eposition of a witness should not be read until after his 
Reg. V. Radhay Dha- examination in Court. 

ree, 1 S. W. R. Or. R. 

14. 


The Magistrate took the depositions by reading over to the witnesses 
Reff V Raikrishna made by them in another case, at the 

mm.xxf ’ H n T o /% hearing of which the inisoner was not present, and 
C 07 ^ **** ^ procuring them to affirm the truth of the same. 

Held, that the depositions were illegally taken, and 
therefore could not sustain a charge. 

NoRMAijr, J. : — The evils of such a mode of taking evidence are shewn 
in the case of the Attorney General of New South Wales v. Berteind, 1 L. 
II. (P. C.) 520. It was then objected that this mode of taking evidence de- 
prived the jury of the opportunity of observing the demeanour of witnesses. 
The objection in tliis case is analogous though not similar. The witnesses 
against Gopal Ghose stated what they supposed to be true, but the jn-isoner 
was not present to cross-examine them or elicit anything that might be 
in his favour. It is like evidence elicited by leading questions. Asking the 
witnesses, If this is what they said on a former occasion, and wli ether 
what they said is true is the worst form of leading question. It is giving 
a value to it which it cannot have, if taken afresh. It appears to me that 
this mode of taking the evidence is entirely erroneous, and that the Magis- 
trate ought not to have taken it or to have committed the prisoner. A note 
must be made that the charge is not sustainable.’^ 

The prisoner was thereupon taken before the Magistrate, and the de- 
positions taken afresh. 


When a prisoner is found to be insane at the time of his trial, the pro- 
V Ramrutton applicable to his case is that prescribed by 

a xir ru. sections 391 and 892 of the Criminal Procedure 

B. W. R. Ur. jggi j . 

A mere written certificate of a medical officer 
that prisoner is of unsound mind, and incapable of making his defence, is 
not sufficient evidence of the prisoner’s insanity. The medical officer should 
be called as a witness, and bfe personally and carefully examined. 



s. s irr. 

46«i, AcL 
X., 18 ?. 3 . 
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The eridenee of persons who are themselves liable to punishment shoixld 
i»«o- «• Ai« carfilhUy sifted and test^, before they be 

reUedlLtaaCourtoflaw, 

S. W.R.0r. E.77. 


.See K 
5Cd, Av-b 
X.. Iss-j, 

Hos- 

Ai'tl., 

1872. 


S. .'1.^7, 
Act X. 
18 t< 2 . 


The certificate required under section 205, Code of Criminal Procedure* 
(Act XXV of 1861) need not be in the handwriting^ 

• A. 4 . 1 . o€s xwr presiding officer, but may be under his hand 

sein & others, o S. W. only, i. e., signed by him. Where a jury is satis- 

R. Cr. R. 55. as to the genuineness of an attestation by a 

Magistrate, it is unnecessary to call the Magistrate to swear to his signa- 
ture. 

'm 

It is irregular to allow a T\itness to be examined on behalf of the prosev 
Reo* V Shamkis- after the prisoner has made his defence, where 

^* 1 io q w witness is not a witness to contradict any new 
sore Halaer, lo o- W. prisoner. Where, however, the 

R. Cr. R. 36. prisoner had full notice oi the evidence which was 

to be given by such witness, and made his defence in allusion to the evidence 
of the witness, the High Court, refused to set aside the conviction, having 
re<x‘ir-1 to section 439 of the Code of Criminal Procedure (Act XXV 
1801;. 


of 


Case quashed as 

Reg, V. Sheikh Edoo, 
2S.W. R. Cr. R.47. 


decided contrary to law on the unsupported statements 
of x)rosecutor and i)risoner, without recording the 
evidence offered on either side. 


The evidence of a prisoner taken by a Collector, cannot be used against 
Reg V Sookmoy before a Magistra to. 

Chose, 10 S. W. R. 

Cr. R. 23. 


The guilt of a prisoner must be clearly proved before he can be (ion- 
■Rpd* IT Enroll Rov victod, and a weak case cannot be strtogthemjd by 
i; ^ w P n B ^ police have had many difficulties 

5 S. W. R. Cr. R. 2o. flirowji in their way. Absconding is a" very small 
item in the eridonce of guilt. Usually convictions must be ba-sed on sub- 
stantial and sufficient evidence, and not merely on moral convictions.’^ 


The statement of a prisoner before a Magistrate, when taken as a con- 
Reff V Suneechur examination, may be received as 

6 8.W.i0r.R.l. ' 


Under section 154, Code of Criminal Procedure (Act XXV of 18dl) 
y Thakoor diaries cannot be admitted as cori'oborative 

'‘‘'Krt-*’ Chund Surma, 13 S. 

W.R. Or.R. 22. 

1872 . * 
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The U]iCO]7()lp?9>'t6d ^dd&oe c&^n approve is iiot sufficient as proof 
Reff V Tnlsi nmi'tifl agai Aft, other persons. Reg, vi Isaen Mundle, (3 S. 

S B L. P- »• ?•) ‘ *-0-- ■ • 

-X ' / .i i'l i ' ' - 

In this , ei^>Mr, Rvans, for the plaini^^^^i^ .that the service of 
Tamor Sin^ vi V^^ogobb had been ptade in the ^esideni^ Jail. The 


das Roy, 4 B. li. R. 0. 
Civ. 61. 


service had bsstn effect^ by leaving a copy of tlio 
^summons with the jailor, as provided by section 1.5 


1 / 1 V. 01 . . of the Prisoners Testimony Act, XV of 1869, and the 

jailor had endorsed it in accordance with section 16. Mr. Evans asked 
whether the Court required proof of the jailor^s signature. 

PuBAR, J..;--The Court will take judicial notice ”of the signature of 
the jailor und# section 16, Act XV of 1869, the Prisoner8,Te8timony Act. 

A oonviction founded upon the uncorroborated evidence of one or more 


E^hee Buksh, Appel- 
lant, 5S. W.R.Cr. R. 
80; S.G.B.L.R Sup. 
Vol 459, P. B. 


accomplices alone is valid in .law. The evidence ef 
accomplices should not be left to a jury witlumt 
such directions and observations from the Judge as 
the circumstances of the case may require. 


A person may call the woman with whom he is accused of having luul 
sexinid intercourse as a witness on his behalf. A 
Sheikh Bechoo, 6 person is not, by reason of being an acfoniplii’e dis- 
S, W. R. Or. R. 92. qualified from givir^f evidence either for (.>r against 

a prisoner. 

There is no rule of law Avhich prevents the admission Avithoiit eorro- 
iTanf uraa boratiou, of tlic cvidonce of a witness who savs he 


Rojoui Kant Bhoo- 


coumiitted breaches of the law with the accused, if 


mick in re, 13 S. W. witness is not open to the same cliari^e us the 

R.Cr.R.24. accused. 


Where a Sessions sTiultfe sees from tlu^ Magistrate’s record tliat there 
cviA-vit rioofl evitleiice which could prove that the decjarutiou 

P declaration, he should call for that 

of, 15 0 . W. R* or. It. evidence. A Maj^’istrate slioiild, in all eases in wliieh 
!!• declarations are made, examine the compliiin- 

aiit on the point, and record the question as well as the answer to it upon 
the record of the examination. 


Where although the Judge thought that the evidence of two witnesse.s 
" inadmissible against the i>risouer, as being the 

Government 01 Ren- 0 vidcnce of accoinplices, yet he did not tliink the 
gal V. Kazimuddin, evidet^l^ in the case legally suflicient to justify the 
18 S. W. R. Or, R. 4. conviction of the prisoner, the High Court dccliued 
to interfere under section 404, Code of Criminal Procedui‘e (Act XXV of 
18(51) considering that the question of admissibility was a quite ditt'erent 
matter from that of credibility. 
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The Beputy would 

. ^yid^i*!. ql^iecs^ va- 


titiOUCr, Ip B. W . . ^^a■.y .lY«>~SvlM^^ililiitt«^W■feflr^hIVw^ .jfet^iniifti^a.tAW n.i'fAr 

Cr. R. 16. ' 


after 
iqa to 


petitioner was set tssid^ 'iiyi -there 

Although under secticaei, lEhHdlecn^ Act, the eOifvifction 

Reg. V. Luclflnee ^ ""V"' 


lofl w t» accomplice is not ^egal,, t!^;^Oo&t/ havihg re^^ 
re 19B. W. R. ©n,^ to illTistratiou ^), section 114 of that Act, 

or. K. ad. considered in this csiso that the accomplice was un- 
worthy of credit. ' • -, * - 


Under section 133 of the Evidence Act, I of 1872, a conviction is not 
Re-^. V. Koa & merely because it proceeds npon the uncorro- 

othera' 19* S W R testimony of an accomplice. 

Cr. r!48. 


Although by section 133, Act I of 1872, an accomplice is a comi)etent 
Reg V XTdhanBind witness a girinst au accused person, and a conviction 
Jt^ IQ n w n would not Ix' illegal merely because it proceeded 

« T» ?'q’ ^ ** ’ *' micorroborated testimony of an accoiu- 

vr. J Lo. plicc ; yet it would be unsafe, where the testimony 

of flic a,eeoinp]ice is not eorroboiuteil in any material point, except by tlie 
con Fession of a fellow-pJ-Lsonor, whose testimony likemse requires coito- 
boration, to convict Uie accused. 


The Court (Mittkb and Pontivkx, JJ.) (Glover, J. dissenting) re- 
Reg V Ramsodov convict in this ca.se on Gie uncorroborated 

Ohuckerbutty, 20 S. *««<^”nony erf an accomplice who had previously been 
TW ■» r* » IQ couvic-terl ot the siuno ofience on her own confession, 

w. n. t>r. A. l». . — jjj tj^able by the Sessions 

Court, a Magistrate has power to commit the accused to the Sessions after 
he has once discharged Jiim. 

13 


Held on a consideration of the Indian Evidence Act, I of 1872, section 
Reg. V. Sadhu Mun- H k tbui tin* Legislature intended to lay down as a 
dul 21 S W R Cr R evidence, that the testimony of an 

gg ’ accouqilice is unwoi-thy of credit, so far as it impli- 

cates an accused person, unless it is corrobora.tod iu 
matei-ial particulars in rc.spect to that pei-sor^^and it is the duty of a Court 
which has to deal witli .on accomplice's testimony to consider whether this 
maxim applies to exclude that testimony or not, and in a case tidied by jury 
to draw the attention of the jury to the principles relative te j^e reception 
of an accomplice’s testimony. A Judge f^uld change the .jury that the 
mere confessions of^^-isoma-s tried simultahebosly witji the, sensed for the 
same olfence, which'are iu a. very qualified niannm: uvt^a Operative as evi- 
dciice by Act I Of 1872, section 30 are only to be rate$ as evidence of a de- 
ief'tivu diameter, and that they reqaii'e especially careful ‘ ssfrutiny before 
(luy can be safely relied on. ' . • . ' 
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Re jf. V. ( 
dalinee 
S. W.R 



' ' .Sf'i- Vv ’. -'Vi-; . f\ '.4;i y. ^ .' '• \i *" , ' ', v 

The dying dece^ed person ‘must l>e t«tken in the pre- 

F. 7 nnrflftff acciised^ ii: hot so t^en, the writing 

o T ^ admitted to prove the statement ititide. 

foL ba proved in the ordinary Wiiy 

. ,by a pdtson who heard it, and the 'Writing may he 
ust^d for the purpose of refreshing the witness^ memory, 

A Magistrate trying a case is as much bound by strict rules of oviJoiir*t; 

Devi l)utt & others ^ *™y ^^idge or Civil Court. Where pro- 

iTi rp 7 P T P 10^ ceediugs, which had already been taken agun?>l Hie 
’ ' • ! * accused before another Miigistrate, had been quasi lod, 

and a new trial directed, the Magistrate lioldiug the *second trinl is not 
justitied in referring to the former record as a whole, but only to such 
portions of it as have been specially put in evidence before him. 


A dying declaration is admissible in evidence in all criiniir.il cases 
Reff. V. Uirail & provided all the conditions attaching to iis adinis- 
^ *^W P have been fulfilled, and is not confined lo c:i>cs 

P All 010 * * in wliich ne death of the injured party is the soh‘ 

Kep. AU. 212. obfect of inquiry. There must be some evidi ‘uce of 

the state of ‘ the deceased person at the time of making the decl:n*aiit>n. 
The Magistrate recording a dying declaration should put on record t'o* 
answer of th(^ declarant to a question toacliiiig his knowledge or belief in 
his approaching decath. 


Section 133 of the Indian Evidence A<jt, (No. 1 of 1872) in unmistalo'- 
Reg V Ramasami terms lays it down, that a conviction is not 

^ J ^ . illegal merely because it proc’oeds ripou ^he uncorro- 

Faaayacj^&ailOtner, botated testimony of an accomplice, and to liold 
1 1. L. R. Ilad. 394. that corroboration is necessary is to refuse to give 
effect to this provision. The rule in section 114? of the Indian Evidence 
Act coincides with the rule observed in England. Though the evi douce of 
an accomplice should bri cai’efully scanned and received with caution, and 
may be treated as unworthy of Credit, yet if the jury or 'the Court iTodits 
the evidencOi a couviqtiou^ proceeding upon it is not Ulegal. 

A cpnviciioit hasod on the testimony of approvers,. uncorroborated as to 
*Reg. y. Budhu < KaB'^ identity of the accused person, cannot be sus- 
kuft OtherttL i I L te-ined 5 and confessions of co-prisoners, implic<iti no* 
» hiin, cannot be accepted as sufficient corrobora lion 

R. Bom. 476, : testimony. 
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There is ao rule of law that the •uncoi^’oWrated .evidence of an aecoiu- 
ProceediniTB of 20th ^ ineuffideni for a conviction. The proper 

March 1866 4 charge hi the, aaseaedrs in ^ch c^cb 

Rep.RTd'.7. ■ ■ ■ ‘ [ ''' ' '\ 


A Sessions Judge should, not peinhit the hviddice of an approver who 
Proceedintrsof Slat examined as a witness before the cofttinitting 

ft/»* iQAft lUTofi Magistrate, to belaid before tho jury by whom the 
oct. i\iw, 4 jnaa. prisoners were tried. 

XCUi* Zla 


The report, of the Chemical Examiner , to Government may he acted 

Prnrpo<lin 0 ^ nf 2Sr/l npon as evidence, hy all Criminal Courts by virtue of 

T»«y. iQTft a jur^A section 380 A. of the amended Criminal Procedure 
lJ6C. loTu* D ffiLSbu* 

Rep. RuL 11. 


Held, that tho English practice should be followed as to the amoiuit of 


Reg V T-msirni valad corrol)ornti<m required to support the evidence of 
Tia^an iiaia iroia/i accoiiiplico, whioli is, that whcn lie speaks as to 
•R K AT+’i,' TUT two or iiiore persons having been concerned i u the 
naban « Jotl bin ilia- offeiic<», his testimony should be confirmed, not 

hadev, 3 Bom. Rep. only as to the circumstances of the case, but also as 
Crown Cases, 57. to tho identity of the prisoners ; and that any 
pri.soiH '1 i!,s to whom his testimony is not supported should be acquitted. 

See the commtiits on tliis case in Reg. v. Gann, 0 Bom. Rep. Cr. 


Where the Mirgistrato erroneously treated a witness as an accomplice, 
Reg. V. Fattechand granted him a conditional pardon. Held, that 
Vastachand et al., 6 ovidence did not require coiToboratipn. 

Bom. Rep. Crown 
Cases, 85. 

Hold, that whei'e tlie evidence of an accomplice is uncorrbborated, the 


Reg V Ganu bin practice rwjuires Hession Judges not im;rely 

j.. 1 „i cu to tell the jury that it is unuswil to convict on sncli 

unar^i et at, o evidence, but that he should also tell them that it is 

Rep. Crown Cases, 57. nma/e, and contrary both to prudence ami pradici.' to 
do so ; yet that his omission to state this does not amount to an error in 
law. ' Reg. V. Imam (3 Bom. Rep. Cr. Cases, 57) commented on. 


The evidence requisite for tho corroboration of the testainony of an 


Reg. V. Maiapa 
Kapana & others. 11 
Bom. Rep. 196. 

such corroboration. 


accomplice, must proceed from independent and re- 
liable source, and previous statements made by the 
accomplice himself, though consistent with tho evi- 
dence given by him at the trial, ore itjjmfilcicut for 
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atbeit tnade on solemn affirmation bc- 


Tbe declaniiticin of , , 

com- 

ntwl’ 8i^e4 ly is not ad- 

o/t >7 proof tliatthc 


DMr^^' Ma^cgSad^,' GtJvemffie^ TProstecutbr, for the Crown. 

[WiSri J..tr— What «rid^ce is there in the ^e to show that the state- 
ment recorded ss Nh.. 6 , oii the dying declaration of the deceased, was ac- 
, tually made by him ?3 ,, There is none such. But it may be treated as a 
memorandum of evidence by a witness before an officer authorized by law to 
hike such evidence. The statement is before a Magistrate on solemn 
affii'mation, and may be admitted ivithout proof under section bO oi‘ the 
Indian Evidence Act. 


West, J. ; — [The Magistrate was not the committing Magistrate, and 
the prisoners were not present, and had no opportunity of eross-examitiiiig 
the dying man] . Then this may bo admitted under section 32, Clause I of 
that Act, as the statement of a deceased person, as to any of the eireuiu- 
stances of the transaction which led to his death. (But* can 3 ’ou cite any- 
a.uthority to sIioav that such a statement must be presumed to be "cimino 
without evidence of its having been made bj* the dying person '?) No. 

Per Onrutm : — The Government Prosecutor has not been able to produce 
any authority for the admission as evidence of the document re<*orded as 
No. <5, pui'porting to be the dying declaiutiou of deceased Jetha witliout 
pi’oof or soleimi affirmation that the deceased actually made such a declara- 
tion. The law does not provide that the mere signature of a Magistrate 
shall be a sufficient authentication of such a document, and it is obviously 
desirable that the person Avho took tbc statement should be subject to 
cross-examination as to the dying man’s slate of mind when he made it, and 
as to other circumstances. We must, theretWe, exclude this document in 
considering the evidence in the case.” 


Wlien 

Reg. 


evidence 

V. Meeta-ram 


Mytee & another, 
Ind. Jur. N. S. 171. 


is giv(;n by^ an approver it is not important to consider 
whetlier a story told by the accused to liim, tallies 
with that made to another person. 


In a capital sentence case referred to the High 001114;, the only opinion 

Samirnddeon An- surgeon as to the cause of death of the deceased, 

samirua een, p- judicially considered, is |''.i.e opinion 

expressed by him under cxsimihation, as a. witness. 


10 0 . 


pellant in re, 

L. R. 11. A statement made by a dying person as to the cause 

of death, and recorded by a Magistrate, cannot be treated as a deposition, 
unless made in the presence of the accused before the Magistrate exercising 
judicial jurisdiction, but must be proved in the ordinary way by a pm son 
who heard it made. 
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to refresh his memory ^m either in 

tlie possession of the party, who desires to. ptii ' it.;.tp ‘tlie^’Witoe^Sj.^r is, at 
least such as he can insist oh haying produced. . Ea> 

pTn-chand, 11 Bom. Bep. 120 approyed and explained. ' ■ - ' 

Under the provisions of the penultimate paragraph of section 57, and of 
TTatim Auuellant 12 proviso of section' 60 of the* Evidence Act, 

0. L R. 86, * Court referred to Taylor’s M^col Jurisprudence 

with reference to the effect likely to be. caused by a 
sudden blow on the abdomen. 

A memorandum by a Judge that cei*tain witnesses had deposed the 
Reg. V. Muttee former witnesses, is not in accordnnco 


V. 

Mushyo, S. W. 
1864, Cr. R. 18. 


P ivith the requirements of section 196, Code of Cri- 
*• minal Procedure (Act XXV of 1861.) 


Statements made in police diaries and occurrence reports, are not legally 
admissible in evidence. When it is desired to pt ove 
the facts stateil in such diaries or reports, the writers 
must bo examined as witnesses in due course. 


Proceedings of 17th 
Nov. 1880. Weir, 
264. 


Neravati Nandaiya, 
Appellant. Weir, 265. 


Diaries kept by police ofheers under section 126 
are not original evidence. 


The depositions of Gosha females should only be taken in cases where the 
Proceedings of 12th justice cannot be otherwise obtained. When 

Sept. 1862. Weir> 

276. 


requisite, the Court must be adjeamed to some 
place whez'O the Gosha female can come, and slie 
must be examined behind a purdah in presence of 
the accused, the Judge taking such precautions as he can^ secure her 
identity. '* 

Where a medical officer who has given a certificate as to the cause of 
IT VonVaf-fAvoYlii death of a deceased person, is subs^uently examined 
. ■ P- . ^ „_J as a witness, it is not sufficient to him merely to 
prisoner, weir, dod. attest the accuracy of the statements made in the 
certificate. Such certificate being in itself no evidence, the witness should 
be examined directly as to the cause of death, chaiucter of thO wounds, 
symptoms, &e. 

In a case depending almost entirely upon medical evidence, the evidence 
MantapampaUa of theCml Smgeoii ^fore the . Ma^stirate should 

Padigadu, Appellant 
Weir, 354. 


^ -O 

not be tendered or accepted as evidehoor 
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of the 

' ‘ - * ■jjj jiyt unreason- 
sffji^liacl b^y been 
'the accused, 


iii;-crfmihaJl as well os in 


Wlrere, 

Sil^haadi 
Appellant*' 

further 

Colh] 

Proce«^Qii^'<^$i 
March, '18^. w 
510. 

The of ^ pren^OuC 'conTiction, is at aur stage admissible as evidence 
ProceedimrsOf Ist ^ when relevant. To determine whe- 






Appellants. 
534. 


Weir, 


77, Iv 

A M 1 
1^7-7 


ther it is releva.nt, depends upon whether the pro 
. vious conviction falls within any of the cIiiskScs of 


Oct. 1877. Weir, 511. 

connection with the fact to be proved stated in sections 6 to 16. 

Hearsay , — A convictfon quashed on the ^-ound that the jury luay liave 
jpr been influenced by evidence improperly a^lmitted of 
V^hyaIlB«a Pl^ & information said to have been furnished to the police 
Otners, weir, Olo. who were not examined ^at the trial. 

Any officer having the custody of records, not being records of whicli 

Proceedings of a4th on special ^uml^s, (c ./., s..c- 

Onf 1 Q 7 Q tions 12.], 124, Indian Evidence Act), be I'etused, is 

uc . o/;i. wc ,01 . tQ produce them on receiving a summons to 

that effect. The summons should properly be addressed to the Judge, or 
presiding officer of the Court. 

As a matter of official courtesy, it is desirable that a summons for i*e- 
conls, when issued by one Court to anotluu' Court, sliould be uccompanied 
by a letter intimating, in all cases in which it may not be neccsft.irv to 
examine the Judge or presiding officer himself, that the attendance of a 
ministerial officer to produce the record is all that is required. 


The ruling in Reg. v, Gopal Doss and another 
(31. L. R, Mad. 271) followed. 


Kadir Moidin & Su- 
bramania Pillai, ac- 
cused. WeiTg^bSS. 

Ill regard to the evidence of an accomplice, the general rule of prac- 

Palavasam A others, couakU^rod uusjife to convict upon 

silch testimony, unless corroborated in a inatcruil 
respect both as to the couiiuission of the offtoice and 
the identity of the individual. If a Judge, aided by 
assessors, - .considora the evidence of an accoiiipli<*e alone sufficient to con- 
vict a prisoner, thfe conviction will not be sot aside on appeal, merely on the 
ground that tl^t evidAice is not corroborated. 


There is hbiOiing in the Evidence Act to protect from a pixisecutioii for 
nl^ mb ! defamation of a wrson who, wthout good fait U or 
T 1 w ^ founds, and for the sole purpose of do- 

Jan. 187.7. W6ff, ooy, the person questioned, asks a scandalous 
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» 




question. It makes no difference l^t the Court have omitted to 

forbid the question under section ISl. . . ■ ■ 

s. s.i(ii. In giving evidence, a police officer may refresh his .memorijr by refeWing 
m!'ActRoghuni Singh V. The documents in which he has, under section 119 of 

x,i 882 ._* QT T « Act X of, 1-872 reduced- into writing statements of 
_ ® ’ **" persons examined by him during an investigation. 

Calc. 455. but the doctunents themiselves cannot ho used as 

evidence, and a Judge should not read such documents to a jury in order to 
point out discrepancies between the evidence, and previ^s statements of the 
Avitnesses. The evidence of a medical man who has seen, and has made a 
post-mortem examination of the corpse of the person touching whose death 
tlio inquiry is, is admissible, firstly, to prove the nature of injuries which he 
observed ; and secondly, as evidence of the opinion of an expert as to the 
manner in which those injuries were inflicted, and as to the cause of 
death. 


A ’ V 
185 ?, 


A medical man who has not seen the corpse, only in a position to gwe 
evidence of his opinion as an expert. The i)ropor mode of eliciting such 
evidence, is to put to the witness liypothotically, the facts which tlie evidemie 
of the other witnesses attempts to prove, a-nd to ask the witness’s opinion 
on those facts. Section of Act X of 1872 does not in any way prcf'lude 
the Judge at a Sessions trial, from calling and c^xaininhig the medical wit- 
ness who lias been examined before the Magistrate, and in every case iu 
which tl*' deposition takeji by the Magistrate is essentially deficient or 
recpiires uirther elucidation, such witness should be called and examined by 
the Sessions Judge. 

A medical man in giving evidence, may refresh his memory by referring 
to a report which he has made of his imd-moricjit examination, but the 
rc'port itself cannot be treated as evidence, and no facts can be taken there- 
from. 


A i)risoner, or liis Counsel, is at liberty to offer evidence or not, as he 
n nil nil thinks proper, and no inference ui&ivoiirable to liim 
nurryi/numtr uc- drawn because he takes one course rather than 

kerbutty v. The Em- .iHothcr. 
press, 10 1. L. R. Calc. 

140 ; S. C. 13 0. L. R. 

358. 

The only evidence ngiiinst ii. prisoucT charged with having voluntarily 
caus(>d gn’evons hurt, was a- statement made in the 


Surat Dhobini in re, 
10 I. L. R. Calc. 302. 


prc'sence of tlie prisoner by the person injui’ed to a 
third ]*erson, immediately after the commission of 
the offence. The prisoner did not, when the statement was ma^e, deny that 
she liad done the act complained of. Held, that the evidence was admissible 
under section 6 and section 8, Illustration (g) of the Evidence Act. 


Qumre ; — Whether the deposition of an approver taken b^ore the com- 
mitting Magistrate, may be used in the Session Court 
Empress v. Nanha us evidence against accomplices, the appi'oyer liaving 
Malla, 13 0. L. R. 326. retracted his former statement, and the conditional 

pardon having iu consequence been withdrawn. 
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Exact GOYjhsspondenee- insjdctoUB of statements made bj an ap- 

Quedn-Em^«^ ' ^ “?<* wrrobonitire 

3pin BfeWiS' required to make it 


Bepin 
others, 10 jL 
Calc. 970. ; : 3" ' 
Where a fudge 

Eurali Prasad Mls- 
ser V. Anantaram 
Hajra, 8 B. L. R. 490. 


<cquViet a particular prisoner. 


v>;r' 


6f first instauce^ doubted the authority of a deed, it 
being written on two pieces of stamped paper of 
different dates. — ^Held, under the cireunistiinces, 
not to be a proper deduction. Wliere evidence 
could have been adduced, and was not, as to a hand- 
writing being forged, and the Judge by comparison with other handwriting 
held it to be a forgery, such finding was disapproved of. 

In determining whether a declaration alleged to have been made by a 
Poo* V 7iilnV A deceased person, is admissible as a dying declaration 
®' * under section 871, Code of Criminal Procedure (Act 


XXV of 1881), 


Sessions Judge ought to direct his 


Julland Mollah, 10 S 

W. R. Or. R. 11. attention to tlie point whether the decdarant believed 

himself to be in danger of approaching death. (See now section 82, clause 
1 of the Evidence Act.) The evidence of persons who csmnot speak of tlndr 
own personal knowledge to such declaration should not be admit:ed ; and 
in deciding whether the accused is guilty of the charge of murdering H jo 
deceased declarant, the Court.should coniine itself to enquiry into the facts 
which occurred on the day of the murder. The evidence as to the motives 
with which a prisoner coiiiinits an offence should be of the strictest kind. 

Though under section 84 of the Evidence Act, the actual entries in 
books of account regularly kept in the course of 
business are relevant to tiie extent providt^d by the 
section, such a hook is not by itself relevant to raise 
an inference from the absence of any entry rolaiing 
to a particular matter. 

The fact that the accused Inis, during the cross-examination of the 
witnesses for the prosecution, used certain documents, and that such docu- 
ments have been put in as evidence on his behalf does not entitle the jn’o- 
se(*utioii to the right of re] 3 ly, if when askcjd upon the close of the case for 
the prosecution whether he means to adduce evidence, the accused says that 
he does not. 

A document purporting to be a report under the hand of an additional 
tr Clieiiiiciil Exainiiicr upon a matter or thing sub- 

inT T mitted to him for analysis and report, cannot be 

Autal Mucni, 10 1. L. received in evidence under section 601 of Act X oC 

R. Calc. 1026. 1882. 

N. was charged with having made a false statement before a Siib- 

® • 1 TT ^ 1 1 


Queen-Empress v. 
Greeschunder Baner- 
jee, 10 I. L. B. Calc. 
1024. 


Nobin Krishna 
Mookeijee y. Rassick 
Lall Laha, io I. L. R. 
Oalc. 1047. 


Registrar in identifying K., a person who liad exe- 
cuted a mortgage deed in favour of R. and who was 
a neighbour of his (N.’s) as being the person (<> 
whom R. had agreed to advance the money, the. 
consideration of the mortgage. The false statemei’.t 




Quaen-XiiijiTOM r, XuAi, 4tl> Ukg, for "Euticn (Cl," nod "gGctivc SIO," 
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consisted in his stating to the Sub-Begpstrar that he ‘‘ knew K. as his neigh- 
boiu-.’* During the hearing of the case it was sought to prove a statement 
made by R. to a third party (R. having died previous to the institution of 
the case) to the effect that N. had told him certain facts. A n^moranduitp, 
alleged to be in the handwriting of* N. was also tendered and received in \ 
evidence without any £ui*ther proof as to its being in N/s handwriting than 
that it bore a similarity to another piece of paper proved to bcoi* hi» hand- 
writing. Held, that the statement made by R. to the third party was in- 
admissible and irrelevant, and that the memorandum was wrongly received 
in eA'idence. 


CONFESSION. 


The prisoner, on 

Reg. V. Hurribole 


his arrest, made a statement in the nature of a con- 
fession which was reduced into writing by one of the 
Inspectors in whoso custody the prisoner was, a nd 
subsequently signed and acknowledged by the pri- 
soner in the presence of the Deputy Commissioner of 
Police at tlie Police office, the Dt‘]>uty Commissioner receiving and attesting 
the statement in his capacity as Magistrate and Justice of the Peace. 


Chunder Ghose, 1 1. 
R. Oalc. 0. Or. 207. 


The statement was as follows : — 

Kliesiib Chunder Mannah came to me about 4 or 5 months ago and 
asked me nr a draft of a letter of advice. I then made out a draft of a 
letter wloch 1 gave him. This draft marked A is the original of the draft 
I gave to Khesub Chunder Mannah for which I received Rs. 2. I after- 
wards asked him wliy lie wiiiit(^d the draft. He said that a man in my office 
had i>romised to make him rich. He did not tell me his friend\s name. . He 
again came to mo during our December holidays and told me that he had 
gr»t a groat lot of money on the draft I gave liiin. I asked him to give me 
some. He said 1 will give yon some afterwards. I will give you cash. I 
will not give you notes. When making out the draft letter of advice 
Khesnb 01 Hinder Mannah told me to make it payable to Beny Madub Man- 
nali but who that is, I don’t know. 


Statement is correct. 

I received from Khesub Chunder Mannah notes, cost Rs. 8,300 of Rs. 20 
each at my house I kept it in mj" box now buiiit on Thursday last. 


30/7i January^ 1876. 
Written in my presence. 

30i/t January, 1876. 


H. C. GHOSH. 


J. LAMBERT, /. P. and Magistrate. 


I hereby certify that the above is a true copy- 

CHARLES PIFFARD, 

Qffg. Clerk of the Croxon. 

* ' 1st March, 1883. 
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At the trial of the prisoner at tha Criminal Sessions of the High Court, 
this statement was tendered in evidence against liftni and admitted by the 
Judge, who. overruled^ an ohjedtibn on l^half of the prisoner that, under 
section 25 of the Evidence- Act, it was inadmissible. 

On a case*. certified by. the Advocate General under clause 26 of the 
Letters Patent^ held that the confession was, under section 25 of the Evi- 
dence Act, not admissible in evidence. Per.jS-ARTH, C. J. '.—Section 26 of the 

Evidence Act is notdo be read, as qualifymg the plain meaning of section 
25. In construing section 25, the term “ Police officer ” is not to be rejid in 
a technical sense, but in its more comprehensive and popular meaning. 

Per Cwriam : — Section 167 of the Evidence Act applies as well as to 
criminal as civil cases. 

Per Gabth, C. J. (Poittipex, J. doubting) ; — ^The Court which under 
that section is to decide upon the sufficiency of the evidence to support the 
conviction, is, in a case coming before the Court under section 26 of the 
Letters Patent, the Cotu’t of Review, and not the Court below. Such deci- 
sion is to be come to on being informed by the Judge’s notes, and if neces- 
sary by the Judge lumself, of the evidence adduced at the trial. 

Per Giirtani : — ^Apart from section 167 the Court has power, in a case 
under clause 26 of the Letters Patent, to review the whole case on the 
merits, and affiim or qiiash the conviction. 


The attestation 

Chumman Shaw & 
another, 3 I- L. R- 
Calc. 756, S. C. 2 0. 
L. R. 317. 


required by section H IG 
Code (Act X of 1872) is 
fession is made in Court 
case at the time of trial. 


of the Criminal Procedure ^ 
unnecessary when a con-A'^‘..J 
to the ofticer ti’ying the 


Under section 

Empress V. Ashootosh 
Chuckerbutty 
others, 4 1. L.R.Calc. 
483 


30 of the Evidence Act, the confession of a ju'Isojier 
atfecting himself and another person eliarged in tlie 
- same oli'ouce is, w'hen duly pi’oved, ndmissiljle us 
evidence against both, but such second p('i-son eati- 
not, when it is uncorroborated as against himself, 
P. B. S. 0. 3 0. legally convicted on it. 


L. R. 270. Per GAKTir, (h J. : — Such evidence must he dealt 

with by the Court in the sanie manner as any other evi<lence. The weight, 
however, to bo attached to sueb evidence, and the «[uestion, whether taken 
by itself, it is sufficient in point of law, to justify a (.‘oiivictiou, is a (jnestion 
for the Judge.* Unsuppoi-ted by other evidence, it, however, should be takim 
as evidence of the very weakest kind, being simply a stateineiit of a third 
perstm not made upon oath or affirmation . If such confession is corro- 
borated by other evid^cc, it is immaterial Avhother, iu proving the case at 
the trial, the confession precedes the other evidence, or the other evidence 
precedes the confession. 


Per Jackson, J., (McDonnell, J. concurring) t — Such evidence is not 
sufficient to support a cpnviction, even if corroboiuted by circumstantial 
evidence, unless the circumstances constituting con'oboration woidd, if be- 
lieved to exist, themselves support, a conviction. ■> 
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Per Ouriam : — word* “ Courts’ in geotion 30 of the Evidence Act, 
means not only the' Judge in a trial by a Judge with a jtq^^.but includes both 
Judge and jiiry, ' ’ . 

ruMhy When the confession of a prisoner under section 122 of tW Criminal 
Act'x^, Empress V. Mannoo Procedure, G«de (ActX of 1872) was hot taken in' 
^****’ Tom/^iaa A T I P '*'^0 manner provided by section 346 and was, there- 
a c 4 o’ held, that the evidence of the recording 

Calc. 69o : 9. O. 4 u that such confession was '^aetually made, was 

L. R. 137. inadmissible to remedy the defect. I|(]eg. v. Bai 

Eatan (10 Bom. H. C. Ecp. 166) followed. 

A confession recorded by a Magistrate who afterwards conducts the 
Empress V. Anunt- onquiry preluuinary to committal, and has jurisdic- 
Hr A+iiAmi R tioo to do SO, is to be treated as an examination under 
am 9 g « QK^. sod ion 193 of the Ciiminal Procedure Code (ActX 
e ^ c n T P ^^Q7 ' 1872), and not as a confession recorded under sec- 

S. 0. 6 0. L. R. 397. tion 122, notwithstanding that tlie prisoner may have 
been bi-ought before the Magistrate before the conclusion of the police 
investigation. To such a confession conseqnently the provisions of the last 
paragragh of section 346 apply. 

Section 122 of the Criminal Procedure Code, contemplates and pro- 
^83.jA''tvidos fo.’ ' I'ses in wliich confessions in’o recorded by a Magistrate other than 
' ""the Miiyi.-jivate by whom the case is enqinrcd into or tided. 

Empress v. Munuoo Tamoolec, (4 1. L. R. Calc., 696) distinguished. 

When a confession is made to a Magistrate by an accused perspn during an 
X iw?; Empress v. Noshai enquiry hold previously to the case ^ing taken up by 


B- S. ICl, 
. 361 . Hi 
Act 
mi; 

aiDl S. , 
88 , Kvi- 
dvnee 
A-t 1.. 
it*7y 


Mistri & another, 5 tbe connmtting (^.:er and by an officiT acting niiwly 
T T -D r* 1 QW . Q oliieer, it must oe recorded in strict nc- 

L L, eordarice witli the provisions of sections 122 and JMO 

C. 6 0. L. R. 353. (Jodo of Oriminal Procedure (Act X of 1872). 

If iluj provisions of these sections havt^ not lieen fully complied with by the 
recordin^f oflicor, the Ooiirt of Session may take evidence that the accused 
],*erson duly made the statement recorded ; hut a Court of Session is not jit 
lil>('rty to treat a deposition sent up with t he rccoid, and made by the recording 
officer before the coiiimittiiig officer to the effect that the accused person did in 
fact duly make before him the statement recorded, as evidence of that fact. 
In such a case, the recording officer must himself be called and examined by the 
Court of Session, excoid in cases in which the presence of the recording 
officer cannot be obtained without an amount of delay or expense which under 
the circumstances of the case the Court of Session considers unreasonable. 

An admission made by an accused person to a police officer before ar- 
Empress v. Dabee- admissible in evidence, 

pershad, 6 I. L. R. 

Calc. 630, S. C. 7 0. * 

L.R.5il^0.J. 
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A prisoner chained togethor other^i with being a member of au 
EmnreaB V * - Hodr ’ niUavftit i(ffl6tnbly* O' stotenient bejfore the com- 
nnr Woof A n/w„ - ' his fellow prisoners 

IK ' and’Smr ' person. He enbseqneutlj withdrew 

w JTt ' tins ’Statement, and made another in which he en- 

0. 7 0. L. R. 98R' ^ ; deawnTed tb ezetilpate himself. . , 

Held, tbiattl^ statement was not evidence againil the other prisoners 
under section 30, of the Evidence Act (I of 1872). It was not a confessioji, 
nor did it amount to any admission by the prisoner tliat he was guilty in 
any degree of the offence charged, but it was simply an endeavour on his 
part to explain his own presence on the occasion in such a manner as to ex- 
culpate himself, and any mention made by him in such a statement of oilier 
persons liaving been engaged in the riot was altogether irrelevant and not 
evidence against them. 

Se'veral persons were charged together with offences under sections 


Empress v. Chun- with section 1 19 of the 

dranath Code. The Sessions Judge when about to 

others 7 1 L R prisoners, required all but the prisoner 

n 1 ftR. a*rt a P* 'inder examination to withdraw from the Court until 
Calc. 65 ; S. O. o O. jj£g examination came “round, and convicted 

L. R. 352. each prisoner ehielly upon what was said by his co- 

prisoners during his absence from the Court. Hold, tluit the evidence so 
given was inadmissible. 

The confession of an accused person was recorded in a simple nar’-«<^ive 

Empress v. Munshi f 

au ”1,11 Or. ^u or required by tlie Ootle ot Criiinnul Procedure (Act 
oneiKla & otners, o l. ^ 1272), section 840. There was in the 

L. R. Calc. 616. clmracterot tlie confession, or in the cirennistaiices 

of the case, to lead to the inferi'iice that the accused had been i)roj\uliced by 
the eiTor. Held, that the error did not affect the admissibility of the 
statenieiit in evidence. 

Ill this case the prisoner wus convicted of murder, tlie offence liaving 


Magistrate. 


TitU Maya V The committed on tlie lOth of S(*ptember 187(5. 

n OT T TJ committed by Mr. Luttuiiin Johnson, the 

yimen, o 1. A. U • Magistrate of Cncliiir, for trial before the Sessions 
618 note^ 8. C. 1 0. Court. In tlie course of the enquiry preliininavy to 
L. R. 1 F. B. commitment the prisoner wus twice examined by the 

Magistrate. If the statements made by liiiu on tlic occasions of tliese 
examinations were admissible in evidence, the conviction could be supporte«l. 
But if those, statements were not acbnissible, then there clearly was .no evi- 
dence to warrant conviction. The question was, whether the statements 
made by the prisoner on those two examinations were under the circiun- 
staiices admissible. 

The first examination of the accused was on the 21st of September. 
The Magistrate in his own hand recorded fidly in English each (juestion 
and answer, and at the end he signed the memorandum and added “ Note — 
police connected with the case were carefully excluded from the €ourt and 
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tlie accused was given every opportunity of correcting any of his statements. 
His manner was tliat of a pei’son speaking the entire truth.” And this note 
was initialed by the Magistrate and dated the same 21st September. Simul- 
taneously a Mohwrir in tne presence of the’ Magistrate, recorded in the ver- 
nacular all the answers given by the prisoner but the questions put were not 
recorded in the vernacular. At the end of this vernacular record, the Magis- 
trate certified “ taken in my presence and hearing and contains accurately 
the whole of the statement made by the accused person ” and this certifi- 
cate was signed and dated by the Magistrate. To this the Magistrate 
api)ended a note — “ the clerk has unfortunately omitted questions. They 
are, however, entered fully in my memomndum ” — and this he signed — sifter 
thfit a few words seem to hsive been added on the same day by the prisoner. 
They were recorded by the Magistrate in lus own hand in his* memorandum 
and simply signed by him, and they were recorded by the clerk in the ver- 
nacular and initialed by the Magistrate. 

On the 12th October the jsrisoner was further examined by the Magis- 
trate. The questions and answers were fully recorded both in the English 
memorandum and in the vernacular, and the record was duly attestcil by 
the Magistrate. But neither the record of the examination of the 12th 
October, nor the previous record of the examination of 21st September, were 
signed by the accused person as ri'quired by section 346, (Act X of 1872), 
nor was tliere juiything to show that the record of the examination evi'ry 
question and every answer was shown or read to the accused as directed by 
the first -l.iase of section 346. 

The questions referred for the opinion of the Full Bench were : — 

First. — ^4^^hether the ojjiission to obtain the signature or attestation of 
the accused person as directed by section 346, necessaiily prejudiced the 
prisoner within tlu' meaning of the last clause of that section and rendered 
the recoT’d inadinissiblc ? 

Heeoudty. — ^Whether the omission to obtain the signature, &c. of the 
acettsed person, as rccpiircd by s(!cti«m 3 16, or the omission to record in the 
vernacular, the questions put to the accused person, oi* both these omissions 
taken together, necessarily reii<h.*red the record inadjuissible even although 
it appeareil from tlie. Magistrate's certificate that, taking the English me- 
morandum together wdth the veruaculai', tlie vrhole of the questions and 
answers were fully recorded ? 

Thirdly. — ^Whether the defect could be cured by taking further evidence 
then, supposing it could bo pr<wed that in fact the record was duly read to 
the accused person ? 

Gautii, C. J. ; — ^As regards the first point stated for our opinion, it now 
appears, that the statement made by the i)risoner does purport to bear his 
signature, and in the absence of any evidence to the contrary, and there being 
no defect in the certiticsite endorsed by the Magistnite in compliance with 
the directions of section 346, we must take it that the signature is that 
of the accused poraon. Then secomliy, as to the omission -on the part of 
the Magistrate to record in the veruaciilar, the questions put to the prisoner, 
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it is clear that, in this instance, the*prisoneT itf not, and cannot have been 
prejudiced in any way by the onussion. T?he questions were of such a ini- 
ture that it is perfectly iinnihterial to the sense and meaning of the pri- 
soner’s statement whether they were recorded or not. The case will go back 
,to the Bench which referred it for diap^al. 

The following cases bearing on the subject are retorted ; Beg. v. Bai 
Batan, 10 Bom. l^p. 166. Beg. v. ITussurudiu, 21 S. W. B. Cr. 5. Beg. v, 
Kalachand Pal, 24 S. W. B. Cr. 29. Beg. r. Chunder Buttacharjee. Id. 42 
Beg. V. Wuzir Mutidnl, 25 S. W. B. Cr. 25. Beg. v. Daya Anand, 11 Bom. 
Bep. 44. Beg. v. Deva Dayal, Id. 237. Beg. v. Shivya, I. L. B. I. Boin. 219. 


A confession recorded under section 122 of the Code of Criminal Pro- 
Reg. V. Shivya & ceduro (Act X of 1872) to he admissible in evidence, 
ntlioT>a ITT i» iiA*n niust iiot Only beiiT a memoraudnm that the Magis- 
I • • • trade believed it tt) have been voluntarily made, but 

also a certiHciifce un<lor scjction 346 of the Code that 
it was taken in the Magistrate’s presence and hearing, and contains accu- 
rately the whole of the statement made by the accused person. 

No oral evidence can be I’eceived to prove the fact of the confession if 
the confession itself be inadmissible. Beg. v. Bai Batan (10 Bom, H. C. 
Bep. 166) followed. 


Section 122 of the Code of Crimitial Procedure (Act X of 1872) antho- 
Empress V. IWallra. rizes a TVIugistrate to recoid the stcitement of a per- 
2 I L R Bom 643 appears before him as a witness, as wi.-U as 

the confession of a pcison accused of an otfence. 


Section 25 of the Indian Evidence Act (I of 1872), does not preclude 
Imperatriz v. Pitam- accused person from proving a confessif>n made 
her Tina 9 *T T R officer by another accused person tried 

g ’ • • • jointly with him, Siicli a confession is not to be re- 

isom. bl. ceiveci or treated as evidence against the person 

making it, but simply as evidence on behalf of the other. 


Bancliordas Walji and Pitamber Jina were tried at the third Criminal 
Sessions in 1877 for the murder of Pragji Dhnnji. Inverarity, who a]>poared 
for the second prisoner Pitamber Jina, at the commencement of the trial 
asked that the prisoners should ho tried separately. 

Marriott, Advocate-G-eneiul (acting) on behalf of the Crown, ohjoeted 
to this course, and the application was refused by the presiding Judge 
(Atkinson, J.) and the prisoners were tried together. 

It was proved that the prisoners had gone together on the day before 
the mnrder, to select and purchase the knife with which the murder was 
committed, and on the night of the mnrder had driven in company with 
the murdered man in a bullock-eaxt to a spot at a short distance from the 
place where the murder was cornmitted, that all throe had there dismounted 
and walked away together, that after an intervsil, the first prisoner returned 
alone, and gettmg into the cart desired to he driven back, thiit the cart- 
driver noticing stains of blood on the sleeves of his passenger 'suspected 
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something was wi’ong, and accordingly on reaching a police station on the 
road stopped and gave information to the police which resulted in the dis- 
covery of the murder and the ax)prehension of the two prisoners. 

Invorarity in cross-examining the cart-driver who was one of the wit- 
nesses for the prosecution wished to ask whether, while the first prisoner 
was seated alone in the cart, the witness had not heard a policeman ask the 
first prisoner what he had done and the first prisoner replied I have killed 
a man and tlie other has run away.” 

Gill, for the first prisoner objected to the question. « 

Marriott for the prosecution, also objected and the learned Judge ruled 
that the question could not bo imt. 

The jury eventually, on the 5th July 1877, returned a verdict of guilty 
against both prisoners. 

, AttvTnson, J., liowover, on the motion of Inverarity, for the second 
prisoner, under danse 25 ot: the Letters Patent 1855 and section 101 of tlio 
High Court’s Criminal Procedure Act (X of 1872) reserved for the decision 
of two or more Judges of the High Court, the question whetlier the evidence 
of the first prisoner’s confession had, under the circumstances above stated, 
been riglitly excluded. 

Held, that section 25 of the Indian Evidence Act (I of 1872) does not 
preclude one accused person from proving a cojifession made to a police 
olhcer iinother accused person tried joiiitly with him. Such a confession 
is not to be received or treated as evidence against the person making it but 
simply as evidence on ])ohalf of tlie other. 

WESTUorr, C. J. : — ^\Ve are unanimously of opinion that the question 
which Mr. Invenirily proposed to put to the cart-driver Bala R?Linji in 
cross-exami]iation was under the circumstances admissible. On hearing the 
argiiiinails. we have come to the ccnicliision that section 25 of the Indian 
Evidence Act (I of 1872) does not preclude tlie Counsel for one accused 
person cm belialf of liis clicjit asking questions to prove a confession made 
l»y aiiotlier acemsed person. But, under such circumstances, it would be the 
duty of the Judge to instruct the jury that such confession is not to be 
received or treated as evidence, against the person making it, but simply (is 
evidence to be coiisi<lered on behalf of the other. We also think that unless 
tlic law were so, the accused person who was on his trial with the confessing 
party might be considerably prejudic('d by the exclusion of that evidence. 
The 25th section only provides that no confession made to a police officer 
shall be proved as afjaiust a. person accused of any offence.” In this case 
the confession was souglit to be proved not as against either the confessing 
person or his co-accused but on behalf of the latter. There is not any- 
thing of wliich we are aware in the Indian Evidence Act to which act alone 
(section 2) we are at liberty to look for the law of evidence in this country, 
that would justify us in excluding such evidence when sought to be given 
on belialf of the co-acm^ provided it be relevant. It may be said that 
it is a matter of diffidrajfeor a jury to give to the latter accused the benefit 
of such evidence, and not to permit it to prejudice in their minds the con- 
fessing party. But the Court is not to presume that the jury will disobey 
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the direction of the Judge (whose fluty it is to instruct the jury as to the 
law), when he tells them as he should do, that the confession made to a 
Ijolice officer is not to he regarded as evidence against the accused who made 
it. That .accused would have the protection of the direction, whereas if 
the confession were wholly excluded, the co-accused might suffer serious 
injury and would he ahsolutely helpless. The value of the confession as a 
circumstance in his favour may he great or small. That is a matter to bo 
w<?iglied by the jury. When a Judge on persuing the depositions hefoie 
trial, perceives that such a confession by one accused is likely to be offered 
in evidence on behalf of another accused, it would be an important maiter 
for his eorisidoratioii Avhether it would not bo desirable to direct that the 
accused persons should be separately tried.’’ 

Where more persons tlian onti are jointly tried f(jr the same offeiuM*, tlje 

1?TYiT\rACG V IlfiTna Confession made bv one of them if admissible in 
j!.mpress v. nama ah^mUl be laken into consideration 

irapa, o X. . xt. all ilie accus(Ml, and not against tlio peis<jri 

Bom. 12. alone wlio made il. Tlie circumstances \vlii<-h will 

r(uul<ir a confession obj(H‘t(Ml to umler sections *21 — 2(i of the Iiidiaii Evi- 
dence Act (I of 1872) admissible in evid<uice discussed. 

An accused person who refuses to sign a stattunent made at liis trial 

Tmnprfltriv v uiiswev to fjn»‘stions put by llio Court, coniiuits no 

imperamx V. airasa puuisUablo uiuler section 18U of the Indian 

pa,4I.L.R.Bom.l5. p,.„,,rc.;de. 

A. and B. were committed for trial; the former for dacoity under st c- 
Empress V Bala Imiuui I’eual Code, and tlie latter 

Patel, 5 I. L. R. Bom. f '*;*'<*" I-''* Property Icuow- 

' ing it to be such. A. made two coiiiessions, and in 

botli lie stated lie liad handed over to Ij. some jiit'oes 
of gold and silver stolen at the dacoity. When 15. was arn‘sted, a gold rinir 
and a silver wristlet were fouml in his ]K»sst‘ssiun. At ilu' trial A. |)lt*ath‘d' 
gniliy and B. claimed to be ti'ird. A g*ohlsmitJi deposed that he lanl made 
the ring and wj'istlet f(iund with 15. <>ut of 2 >iect\s of gohl and silver given 
to him for the purjiose by B, On this (widenee, and on the coidessions imnle 
by A. the Session Judge convii ted 15. t)ii a]>peal to tJie High Court Ib hl, 
tiiat A. and B. not luiving been triiMl jointly for Iln‘ same oll'eiice. the 
Confession of A. Avas inadmissible as tnideinv against 15, There was iIuto- 
fore no evideiieo of the identity of the goods stolen at Hit? dacoity, wltii those 
found in B.’s possession and the case against him failed. Convietiuii 
quashed. 

If the certi/icate reqiiii’ed by seetion 122 of the Code of (h*iminal Pro-fee now 
Emwess V Daii Nar- coiluro (Act X of 1S7:>) th-.it a confession is voluu- 

ir taidlv made is not recM.irdiHl by the JMagisirate at the Ayt x, 

SU & Govmda time* the confession i.s nr.nle, or at any r.ate on Die 

6. 1. L. R. Bom. 288. it in reduced to writing, tlio coiifessiuii is bad 

and inadmissible in ovidenco. 

To render the siatoineni of one person jointly tried with aiRilliei* for 
the same offence, liable to consideration against that other, it is necessa'y 
that it should aniuunt to a distinct confession of i lie offence charged. 

11 
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The two accused persons were jointly tried before the Session Jud^e on 
a charge of murder. The Session Judge examined 
each of the accused in the absence of tlie other, 
making the latter withdraw from the Court during 
the examination of the former, though without 
objection from the pleaders of the accused persons. 
Held, that the examination of each accused could be used only against 
hhiisi‘ll: and not against his fellow accused. Imperatrix v. Chandra Nath 
Sarlvar, (I. L. E. 7 Calc. 65) followed. 


Empress V. Laksh- 
man Bala & Bala 
Ramseth, . 6 I. L. R. 
Bom. 124. 


A statement made to the police officer by an accused person while in 
tr “Do*! custody of tlio poUco filthough intended to be 

-- r , ^ T r p lu soit-excuJpatioii and not as a confession may 

aliarinatn, b 1. Ii. xC. nevertheless an admission of a criminating cir- 
Bom. 34. cuinstance, and if so, under sections 25 and 26 of the 

Tiidian Evidence Act, T of 1872 it cannot be proved against the accused. 
After t'xcluding evidence improperly adinilted and put before the jnry, the 
Hit’b Court found tliat the reniuhiing cvidciiice was not of sucb a cliaracter 
that a cojiviction might reasonably be based upon it. It accordingly reversed 
the conviction and sentence of the accused declining to order his re-trial. 


Miclvill, J. : — The witness No. 1 1, a police officer, says, ‘‘ The accused 
wns s(‘iit for and shown this cli(‘([ue, and said that one Kisan Jiad givcm 
it 1o liiiiJ Hiis was at the fana^lchitua. Jle was in custody. Accused sai<l 
this afti^r !.i* arrest. This statcanent of t]ii‘ [wisoner that Kisan ha-d given 
him the cliccpie, was usc«l by tlie prosecution as an adjnission by the pri- 
soiuM’, that he had had possesvsion of tlie cheque, and it AViis put to tlui jury 
as amounting to such an admission. Tt is contended thai sections 25 and 
26 of the Liulian Evidence Act (I of 1872) prohibit such a use of such a 
siatem(‘nt when made to a. police' olticer, or by a person in custody of a jjoliec 
ollicer, and we ha ve come to Die conclusion that tliis contention is Avell- 
ibunded. It is true that the stateiiumt in question was probably not intend- 
ed as a conf('Ssion of guilt, but was rallu'r made by the prisoner in solt- 
eXi'ul])ation, but it is iicvtn’iln'h*ss an admission of a. crimiiuitiiig circiiin- 
stanct* o]i which the prosecution mainly relic'S, a,nd fonned indeed the most 
important part of tlie evidence against the accnsc'd. We think that such 
an admission comes propi'i-ly within the rule of exclusion which the Legis- 
lature lias laid <lowu in regard to confessions made by a person in custody 
of tliep«>lu;Ci 


A eonvictioii based solely on tin* evidence of a co-prisoner is bad 

Reg. V. Ambigara 
Hulaqn another, 1 
I. L. R. Mad. 163. 


: re item 
Kf>3, 
X., 


Whe re a Magistrate in taking the confession of a prisoner under section 
Empress v. Bania.n of the Criminal Procedure Code (Act X of 1872), 
ii-inra 9 T T p Mo<i ouiits to take it in writing with the formalities pre- 
J yy » • • • • scribed by section 346 of tliat Code, such confession 

not absolutely iuadmissible in evidence. Evi- 


5 . 


IS 


dence may be taken to show that the prisoner duly made the statement re- 
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corded. Reg. v, Shivya and others (T. I. L* R. Bom. 219) dissented from. 
A village munsif in the Madras Prdfeidency is a Magistrate ” within the 
meaning of section 26 of the Indian Evidence Act, 1872. The word in- 
clude in clause 13 and other clauses of section 1 of Act I of 1868 is intend- 
ed to be enumerative, not exhaustive. . 


A conviction of a person who is being tried together with other persons 
Empress v Bhawani same oJBEence, cannot proceed jnerely on an 

ITT Ti All aaA * uncorroborated statement in the confession of one of 

1 1. L. R. All. 664. persons. 

A conviction of a person who is being tried together with other per- 
Empressv Ramchand same olfence, cannot proceed inenOy on 


1 1. L. R. All. 675. 


an uncorroborated statement in the confession of one 
of such oilier persons. 


This case is not reported in detiil, as Pn.\RSON, J. took in it the same 
views as Tukner, J. in Empress v, Bhawani. 

Where the confession of a person bciing tried ^ jointly with other 
Empress V. Oan- persons did not implicate him to the same extent 
vai ntViprQ 5 T T implicated such other persons, and w'as not sulH- 

R^All 444 * * * cient of itself to justify his conviction, held, that 

' * such conft\ssion (‘ould not be taken into considta-ai ion 

under section 80 of Act I of 1872, against such other persons. Reg. r. Belat 
Ali followed. 

Hold also, where a pers 'n heing tri<‘d jointly with other persons, made 
Empress v. Mulu, sta^nunit deprecatii^^^^^^ any guilty knowledge, and 


2 I. L. R. AU. 646. 


seeking to clear himself at tlie expt use of siieh otln'r 
pers<»n.s, that such statement (*ould noi he takmi into 
consideration under section 80 of Act I of IS72 against sm h. other p(‘rsons. 
R('g. V, Belat Ali (10. B, L. R. 4-58' and Empn^ss r. Gauruj (1. L. R. 2. All. 
41"i) followed. 

A confession does not beconn' irrelevant merely becaii^io the Memoran- 
Empress V. Bhairon retpiired by law to ht' attached tliereto by tJie 

Singh & others 3 I* Magistrate taking it, has not been written in the exact 

L. R. AU. 338. ’ pro^cribccl. ' 

* 

Under section 25 of the Indian Evidence Act, T of 1872, a oonfessioii 
Hiran Miya alias unide to a i»oli(*e ollicer is Inadmissible in (nidence, 
Abdool Wahid in re except so far as is provided by section 27. Tl is 
1 C L R 21 ^ immaterial wlielber such police ollicer be the oHioer 

investigat iiig the case, the fact that such person is a 
police officer invalidates a confession. 

Where the only evidence in a sessions trial was confessions made to a 
Sofiruddeen& others, Magistrate but subseqaeutly retn.ctetl and it was 
AnT^Aiianfd o H T 'O ostablislicd that the police misconducted themselves 
^ S, 4 V. Ij. search of the house of the prisoners who eon- 

fessed, and of others under trial, and produced 
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^‘videiioe which was rejected as false, it WiTS held that the prisoners could not 
safely be convicted on their own statements without any corroboration* 

A defect in a confession taken under section 122 of the Code of Criminal 
Empress v Hari Procedure (Act X of 1872) cannot be remedied as in 
XT- + n T excamiliation of a prisonor iindor section 

Kisto Biswas, D U. ii. ^ 1 ^* evidence taken at Sessions* 

R. 209. 


Section 122 of the Criminal Procedure Code (Act X of 1872) does not 
apply to a eonf4\ssion roccu’ded by a Magistrate acting 
under Chap. XV. or Chap. XVI T, hut to a confession 
made to a ^lagistratt* idhcr tlian th«.‘ Magistrate by 
whom ilie cas;' ha'^ to 1)0 emjiiired into c»r trleil, ami 
to a confession made during or before the cojiiniLiieeJiient of an investigation 
by the j)oli<*e. 


’ Behari Hajdi, Ap- 
pellant in re, 5 0. L. 
R. 238. 


^ j A confession made by an ae(*nsf d pf‘i*snn before a Magistrate who has 

jiir!sdi<-tion to d(‘al with the matter to wliicli It 
Empress V. Krishno elates, may be nr.nU' the 4*onimencement of a trial or 
Monee, 60. L. R. 289. <^^H[uir\ uiahM- Cha[»t«M*XV of tln^ Criminal Proce^lnro 

CimIc (A<*t X <d' 1S72), ami bo Incited as a c<aif(*ssion 
umlor section old, whether or nut tlu' eas4' be still under the investigation 
of ilje polo e. 


Prr : — Tlie object f»f section 122 of tho Code of Criminal Pro- 

cedure is to enable aiiv' Magistrate otln-r than the Magistrate by whom the 
cas(' is to be tric'd or 4'iiqnire«l into, to rec*ord a. eoiih'ssiun promptly. Behari 
Hadji, o C. L. Ii. 228 and r. Sliivya, I. L. R. 1 Bom. 219 discussc'd. 


Two aocii'^ed per^on>. (»n bi'iug arre^tcMl, wore forwardc'd in cust^xly to a 
^- 33 , m Empress V Anth- uJio Inul juii.siliolion Iti lli<» matter with 

a wlii< ]i tlirv \v<T(‘ cdiarged, and who aftt'rwards canidiict- 
ram Singh Aothers. 6 ,,,„„.a(ted th.Ma t., tl.o 

* • - b (.’iMirt "f Sc'-.-ioiis. Bot’ore ilio Magistrate eacdi made 

a ermh.'sision, l)ut neither of tboin atl»*.-t<*(l liis c'onfossion by liis signature or 
niarlv. ib-Ll, that tlio ronfi.-'^-.joiis, although tin* Magistrate had noted that 
they we)v lakc*n under sc‘4-tion 122 of the (^Mh‘ of ('riininal Procedure*, (Act 
X of must be regarded ;is ]ja\ing bi'eii takt*n in the course* f>f tin'llmi- 

nary enquiry, and that t)je j»n»visif»ns ol Meetioii 2 tO allowiiig the evidence 
of the committing Magisiralo to b«* take>j a])[)]ied. 

/^ /• ('•fi'intii : — Section 122 r4»nti*ii»plate-> and j)T*ovid<‘s for cns(*s in which 
confessions ar.* rccor<le<l f>y a Magistrat»> oilier than the Magistraie by whom 
the case is to bo enquired into or tried* 


To render the confession <»f one prisoner jointly triiid with another 
V Belat Ali J*^dmissi])h* in eviilence against the latter, it must 
p q n confession implicates the confessing 

1 Q Q w P n p<*rs<»n Hub^laiitially to tljo same extent as it iinpli- 

19 S. W. R. Cr. R, 67. cates the person against whom it is to be nsi*<l, in the 
commission of the offence for vvhieh the prisoners are bcijjg jointly tried. 
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Cfmfession of one prisoner when admissible against another. Accoui- 
Reg. V. Mohesh — Corroholutive evidence. Pheab, J. ; — Tlie cor- 

Biswas & others 10 * which is needed to make Soomt Ally’s testi- 

B. L. R. 466 note S 0. ag^st the prisoners trustworthy, ; should be 

^ ‘ corroboration derived from evidence which is indepen- 

19 S. W. R. Or. R. lot ^ent of accomplices, which is uot vitiated bv the 

accomplice, character of the witness, not affected, namely, by the disposition 
on flu^ part of one whose guilt is disclosed, to purchase impunity or ndvan- 
ta.g(* by falsely accusing others ; and further should be such as to support 
that portion of the accomplice’s tchtimony wdiich makes out that the prisoner 
was present at the time when the crime was committed, and Xiailicipate<l 
in tlie acts of commission. It appears to me that this section (oO of the 
Fivid(*nce Act) must be interpreted to mean that the statement fact made 
by llie prisoner 'whieh amounts to a confession of guilt on hi.s pai*t. may be 
taken into ‘consideration so far, and so far only, as that x^irticular statt'iiieiit 
of fact itself oxtoinls against tin* otlnn* prisoinTs who are being t7*i»*d as well 
as himself for the otfonee Avhi<‘]j is tlms c‘onfr: 5 S(‘d, I tliiuk the illustrations 
w’hich are given to this se<.'tioii bear out this ^ie\v. If tliis be so. we must be 
careful not to ap^dy statements made by Kam Indro Dass bed'ore the Magis- 
tral e against oth<*r |)ris<mi*rs than hirns^-lf furtlier tlian thosf? same state- 
ineiits amount in tlKunselves to a confession guilt on liis xrart.” 


The words actually used by an aeeu.siMl, who is said to have coiifes.sod, 
Reg. V. Soobjan, 10 t«> 1«‘ aMvrtnin.Ml. The Oom-fc should net ae- 

BLR 33‘? m<u*ely tJio eou<*lu.sions at wliicii tlie witnesses, 

’ ■ * de)>osiiig <o a confession, tllems^‘lves arrived from the 

answers whieh the accuse<l gave to <iueslioiirt put by lliem. 


AVliere an accused makes two tlistim-t stalemenis, the cme amounting 
to a i'onfession cd' guilt, tlit* other repieliating if tlie one >tateinent is 

taken against the accused, the ol hor aNo iiiii>i !>«• (ak<‘n. for what it i'A 
worth, in his favour. dMn‘ C*ourl ought to wt‘igh tlu* rt‘laTi\'* eroililiility 
of the two statements befoi-t' it aect‘[ds the oiu^ in xavferemv to the oiln-r. 


Documents whieli were iii tlie reeonl sent up by the Magistrate, bnt 
which were not put in (wiJeiiet' la-fore the fSes^i(ms Judge, were looked at 
because they toUl iu favour of the prisoner. 


The [U-isoner was tried f(U’ wounding one Lynch with ini out to murder 
Reff V Hicks 10 B kim, and woumliiig him with intent to do grievous 
y ’ ’ boddy harm. The < riine was committed on t he high 

' * * seas on a ^hlx> called the Peruvian Congress," oii 

which the i>visoiier was a si'auiaii. 


The standing Counsel ^Mr. Kminedy) lia\ iug proved that tlie master 
of tin* Peruvian Congress " had sailed from (^ileiitta and could not hi* found, 
t(?ndered, under sections 33 ami SO of the Kvidmice Act of 1S7-) his 
deposition before the committing Magistrate. The depositimi contained the 
following statement of an admission alleged to have been made to the 
dei)onent by the xirisoner wlum in custody : — “ 1 said to the jmsmier, ‘ Is 
this the knife you stabbed him with ?’ He said, ‘ Yes, Sir I said, ‘ This boats 
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anytliingf T ever saw!’ He said, “Well, I intended to kill him as 
d d well that I shall be hanged iof it.’ ” 

« 

The alleged admission was made under the following circums 
stated in the master’s deposition : at this time,” i. e,, imiuediatoljr after 
the commission of the crime, I was making preparations to resist any 
mutiny. I went upon the poop, wl\ere I had sent the carpenter, the boat- 
swiiin’s mate, the painter and the carpenter’s mate with muskets. I took 
with me my rifle. The men were all in the forecastle at this time. 1 
called them to come out, saying, that I Avould fire upon them if they did not 
do so. They all came aft on the starboard side. I saw the prisoner with 
them. I said to him ‘ Do you surrender yomself as a prisoner?’ He said. 
Yes, Sir.” I had him placed in irons.” 

The Standing Counsel asked that the portion of the deposition con- 
taining the alleged admission by the prisoner might be read ; but Phuau, J. 
refused to allow this, as the admisbion was stated to have been made 
immediately after the prisoner with otbors had betm threatened by the 
witness, to wlioni the statement was made, with a loaded rifle. It was 
immaterial that the threat was not for the purpose of extorting the con- 
fession, but ill order to suppress an attempt at mutiny. 



The nris-joner was indicted for theft and dishonestly receiving stolen 

Reg.v.Maodoiiald,J., f Theprosec-utov while travelling by train 
T P A 9 < alcutta dis(*overed that his courier bag, contaiu- 

lUlS. if. K. App, 4. watch, chain, ;uul a sum of money, had been 

stolen. He reported liis loss l.o n Hailway politic inspector at the first sta- 
tion at which the trean stopped after ho became aware of the theft, tlie 
prisoner not then being present. 


The Standing Counsel {Mr. Kennedy) tendered evidence of this report. 
PiiKAK, J. held it to be admissible under section 8, illustration K. of the 
Evidence Act (I of 1872). 


The Standing Counsel next tond(.'red evidence of a .'statement made by 
the prisoner to the constahh* wlio arrested him, to the effect that the watch 
and Rs. 1,000 had bi‘eii given to him by his sister, and that he had bought 
the chain. Pukau, J. observing that there is a distinction in the Evidence 
Act, between admissions and confessions, admitted the evidence. 


Statements of accused can only be used in evidence as against the 
Res V Hurgobind & pitrties making them, and cannot be used as corro- 

XI. ’ ITT borative evidence against others. 

another, 2 N. W. P. ^ 

Rep. All. 336. 


A Sessions Judge, after a jirisoncr upon his trial has pleaded what in 
Reg V Hursookh amounts to a plea of not guilty, is not justified 

2 N. W. P. Rep. All! 

479. 


in convicting the prisoner solely upon a confession 
made before the committing Magistrate. 
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1*"S 


^make the examination of an accused ^rson before a Magistrate » 
i»tr V mtiMfMAlrAa evid^ce in a Sessions Court, something more^" ' 

^ Ai/ than the mere fiignature of the Magistrate thereto) 

4 N. W. P. Rep. AIL ,j|,|iecessary. The certificate under the Magistrate’s 
16. mnd, required by Section 205 of the Criuiinal 

Procedure Code, (Act XXV of 1861) must be attached. 

A confession should be recorded in the language in which it is made. 


The accused confessed to a police constable on being assured by him 
Reg. V. Mussamut that nothing wouW liappen to her, that she had killed 
T R W W P newborn child, aiul had buried it in the enclosure > 

P ^ All ftfi * ' ^ liouse. This statement l(3d to the discovery of 

Rep. All. bo. some hones of the liea*! of an infant, a stone stained 

with blood, and a knife with wliich stone and knife, she said that she killed 
her child. Before the eominittiiig Magistrate she marie the same statement. 

In her trial before the Sessions Ju«lg<s slie a huitted the- birth of the child, 
she stated that it did not cry and that si le it, not knowing whether 

it was alive or dead. SIkj! also stateil tliai tin* police constablt* bad pressed 
and threatened her and told her, that if she coiife&s<*d the truth, notliing 
would happen to her, she rleiiied having killed the child with the stojie and 
sir.'kle, and said that she ha<l nu‘r«*]y pres^ted it on tin? grouml, an<l then 
buried it. There was no evidrmcr* to show tliat tlie child was born alive. 
Held, that the confessh^ii before* the Magistrate was irrelevant, and that 
the CVmrt was not prepared to say, that the confi*ssion made before the 
Se.ssh)ns Judge, was madr* after tin* impn*ssion caused by the promise of the 
police constable had been fully removed, and that, hjokiin; at the fiu-t that 
a promise of safety had been nnnh*, that tin* confession was. even if accepted, 
of a limited character ; that there Avas nothing to show that the child Avas 
bom alive, and coiisidoring that if the ( liiM AA-as born dead, the accused 
might under fear of exposure? and disgrace have Avished to conceal tlie body, 
the accused must be acquitted of murder. 


The statement of a person tried jointly AAntJi otlier persons for the same 
Reff V. Baku!* Khan otfmices is not made less of an admission, as to all 
RM *W P P#^n Al/ that the person kneAV <‘oncernirig the (dffiiee, affect- 
. . p. . liiiuself and the other persiuis, by the fact of the 

" Court not tliinking him guilty of tlie oifenco charged. 


The properly attested confession of a prisoner before a Magistrate, is 
Pad* w PliiiftiiTi wutUcient for his con\iction without corrol>orati\’e 
^ a* xt. 4 A eviilonce. and notwithstanding a subsequent denial 

Rugwan bothers, 12 bol«rc the Sessions Court. 

S. W.R.Or.R.49. 


A Deputy Magistrate should not act as Magistrate in a case in which 
Reg V Boidnath himself the ]>rosecutor, and take confessions 

Stagh l. ithm, 38- ■ 

AW.R.Or.R.29. 


?. 

Hn Kn. 
tit* Sit ^ 
K<X M, 


^ “ <, 
A t X, 


s. ^^.:^^■7, 

S64. Alt 
X.. iwt:*; 

HliO S'. 

to J^v^ 

iifciiC* 

Act I ., 
I(i72. 
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The whole and not part only of a prisoner’s confession must he taken 
Reg. V. Ohokhoo in order to his conviction. 

Khan, 5 S. W- R. Or. 

R.70. 


A police officer 

Reg. y. Dhunin Outt 
Oiah & others, 8 S. 
W. R. Or. R. 13. 

prisoner wns a p(*rson 


nets improperly and illegally in offering any induce- 
ment to an accused ])erson to make any disclosure 
or confession. No pai’t- of his evidence as to the dis- 
covery of facts in conse(|uence of such confession is 
legally admissible. Eemarks to the effect that the 
of wealth and influence, and had prevented truth 
from appearing, ouglit not, unless (established in evidence, to lind a placii in 
a judgment. 

Section lOfl of the Code of Criminal Procedure (Act XXV of 18(>1) 
Reff V Domun cases where the confession of a prisoma* lias 

ir o iv, 10 Q made b* the Magistrate conducting the investi- 

Kahar&otners, 1^85. pjti.au and not to the police.*. ItLsonlywh.‘ni)ro- 
W. R. Or. R. 82. perly made to tin* Magistrate, that the confession 

can be used as evidence against the prisoner. The mere standing by (»f 
the Magistrate when the confession is b(.*iiig made to the polici* is not 
sufficient. 


A v.duntary and genuiim confession is legal and sufficient proof of 

Reg. V. Jhuree & 
another, 7 S. W. R. 

,Cr. R. 41. 


Reg. V. Rally Chum 
Lohar & others, 6 S. 
W. R. Or. R. 84. 


The confe.ssion of an accused person is only evi- 
dence again^>t himself. 


The importance r>f [»ro]>(‘rly rt^cording arid attesting the (ionfessions of 
Reff V Bhikaree 15 nnd»*r section 20o of the Code of Criminal 

g Or Rr 03 l^roccdure j Act X.A.A^ ot 1801^ pointed out* 


Before the examination of a prisoner in the presence of the commit- 
Rpo* V officer can \ut used as evhlence against him iifi- 

irn ‘ iRu w D section rhifl, (Jriminal Procedure Code (Ard XXV 

Myrwar, loa. W.K. ^f iHfll) tln^ provisions of section 205 of that Code 
Ur. R. bo. niiist have been complied with, and the committing 

officer’s attestation affixed in full to the exaniiiiatiou. 


The confession of one prisoner cannot bc3 used as corroborative ovid(mco 
Reg V Durbaroo. anotlie.r x>risonc!r. Corroboration as to th< 

Dass Sirdar, 13 S. W. 

R. Cr. R. 14. 


details of tbe crime without corroboration as to the 
person of the accused is worthless. 


III ]^ry. f. J fwiUli hAi.rii iV Vfci.ClR llIA »*;v, Ivi , itLJ'.'tt 1 ' 9 ‘ JC'''! t- li'-M 1 ‘ 9 . 
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A confession made to a Joint-Magi8trate of a district in charge of the 
Reg. V. Goopeenath sub-division, is receivable in eviden<‘e al- 

irnllii IQ Q 1 X 7 o 71 %. though the Joint-Magistrate may not have been 
, . . li. U . apeeially empowered under Act VIII of IBGU to re- 

ceive the 


R. 69. 


confessions of prisoners. A coiif<.*.s.sioii 
made to a private individual, may be evidence against the prisoner, if proved 
by the p<irson before whom the confession was made. 

An admission by A. and B. that the crime charged against tliPin, was 
Reg V Kisto Mundul committed by 0. and D., and tliat whatever share they 
« * *7 fl 1X7 P under compulsion, is not a confession 

O wliicli any person ought to he convicted. Pre^vions 

Ur. R. 8. stat(‘ments of witnesses on oath, are nut available as 

evidence in a subsequent trial. 

The Magistrate in his grounds of committal, a7id the Sessions Judge in 
Reg V KodaiKahar conviction, Shonltl sj^eciiically note Avith e‘xaet- 

- q 'w'p p p ft ^ precision, tlio proof against eaeh particular 

O p. W. It. ur. It. o. prisoner, and tlie manner in which it is supported. 
To give Aveiglit to confessions of ]n*is(mers recorded iindef section 1 lib (Jode 
of Oduiinal t^rocodure (Act XXV of 18G1), there shrnilU be a judicial reccu'd 
of tlie special circumstances undt‘r which such confessions were rec<‘i\ed by 
the Magistrate, showing in whose custody the prisoners were, ami how far 
tliey were quite fn'O iigenls^ lii a preliminary empiiry before a iLejfi^trate, 
tlie\wid(mee should be s(Mit in as fouiid, and not kept by the police till they 
liave made it all complete. 

It is not necessary for a Sossnuis JudL^«‘ to nMd out to prisoner^. c»>nfes- 
Reff V Misser nuKh'by them lM*f<»r«Mi ^lagi.'itratt^. auda^k llnuii 

avi -iTn 1A*Q 1X7 P if they liave any <»hj«‘ctiou to the reee»»lion «>l lle^se 
SneiKn, 14: S. W. R* ooufe.ssions. Tlie exaininatioii of pri-en'ra hs-foiv a 
Or. R. 9. Magi'll rate, is to be reeiaved in ♦‘videnet*. and tin* attes- 

tation of the Magistrate is pnurl juvn' prool ot tin* i*ircuinstanee^>. 

Admissions made bv a ])risonor s \akecl eaiinot bt* u>ed against the 

Reg. V. Kazim 
Mundle, 17 S. W. R. 

Or. R. 49. 


An adjnii^Hion of ci’imo wlioii fairl) uuolo 

Reg. V. 


j~ < 


A confossiou boforo tin* M'l'jfiht Till (* nliorw:ii\I» votr.irli-il baore ■ 

Pair -ir iur»aaamn4' ^ ll'’ Sossini|.< ('..oH. is t'vill'tHV a;';iillsl t1u> ]iarl V A. ; 
' __ _ iiiukiiiy; it, inuli'r nl i1k‘ t'odi.“ of Criminal 

Jema, 8 S. W. R. Or. pr,„.,,,iniv (Aot XXV of is(;i). 

R. 40. 


ifler due warning', is not iu- 


Ramchum simply bec•au^e at the tiim^ it was made, 

-- o J.I. ji uo formal acciisaiion had been made against the 

& othew, 4 ^ it. 

S. W. R. Or. R. 10- ^ ® 
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A Magistrate acts without due discretion, when as a prosecutor, he holds 
Reg V Ramdhim promises to prisoners as an inducement to them 

Singb, 1 S. W. R. Or. 

R.24. 


to confess. 


Reg. V. Ruijeet 
Soutal, 6 S. W. B. Cr. 
R. 73. 


A prisoner may be convicted on his own uncorro- 
borated confession. 


The evidence of 

Reg. V. Sageena & 
another, 7 S. W. R. 
Cr. R. 56. 

Mode of tiviiting 

Reg. V. Shahabut 
Sheikh, 13 S. W. R. 
Cr. R. 42. 

Reg. V. Sheikh 
Boodhoo, 8 S. W. R. 
Cr. R. Cs. 


a policeman who overlieard a prisoner’s statement 
made in another room, and in ignorance of the police- 
man’s vicinity, and nniiilluonced by it, is not legjilly 
inadmissible. 

the ci^nfessiou tif prisonei’s as evidence in a case of 
receiving stolen property pointed out. 


A prisoner’s 
entirety. 


confession must be taken in its 


.<• 'J?:, 


Under 

ucv. Reg. V. Sheikh Me- 

herchand, 13 S. W. R. trial, ulietlu^r it tells i’or or against tlie prisonur, and 
Or. R. 63. it is not in the discretion of the i)rosecution to put 

in tliat evamination or not. 


section of the Code of Criminal Procedure (Act XXV of 
the exanniialion of the accused before the 
Magistrate, must be given in evidence at tluj Sessions 


The confession^ of a pri.^oner l>efore a Magi-straje. though retracted 
Pnrr v ^rooTTintfv bL’foro the Judge, is admissible in evidence against 
Iteg. th,, t,ri>om‘r, provided tlie Judge be satistied that it 

Gongola,6 S. W. R. was volmdurify made. 

Cr. R. 81. 


ee no. I 
S Jl, 

A -1- 

Av'i 


Tlu' M’ords a Magistrat<^ in st'ction 111) of the Code of Criminal 

Reg. V. Vahala (Act XXV of ^ 

T +11 *7 *D ■D/ir* trale, and not irierely “ the Magistrate having ;|uris- 

Jetna, 7 om. n p. I’ho practice of taking prisoners before 

Crown Cases, 56. Magistrah s not having jurisdiction in the case, for 
the purpose f>f gelling a. conftsssion recorded, is not generally desirable, but 
such a confession is legally admissible in evidence when duly proved. 


The admissirm of an ace*used cannot bo taken to be corroborative evi- 
!>««. deuce, or any evidence at all against any body, other 

tlf ■ ft S W ? 

& otners, o o. w. n. j^Jicial notice of as evidence, nor consultcHl in order 
Cr. R. 35. to tost evidence. 
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Under section 205 of the Code Criminal Procedure (Act XXV of 


Reg. V. Ooshtolall 
Outt, 7 B. L. HAp. 
62; S. C. 15 8. W* 
R. Or. R. 63. 




1861), it is not necessary for the Magistrate to state au x., 
in the body of the examination, that the statement ***“' 
comprised every qneation pat the acciLsed, and every 
answer given by him, and that he had liberty to add 
to or explain his answers. 


Attestation at the foot of the examination is sufficient ; but in case , 
of doubt, oral evidence should be admitted, to prove the regularity of the a - v' 
proceeding. 

An admission obtained from a prisoner by persuasion and promises of , 
Bishoo Maojee, Ap- immunity by the police, ought not to be received in s?- kvu 
npllsnt Q S W K evidence, as being in direct contnivention of section 1717, 
S r 16 ^ Criminal Procediu-e (Act XXV of 1861). ' ' 

Tbe deposii ion of tlie police office, moreover, slionld 
be taken before the admission can at jill h«j used against the prisoner, under 
section loO, Code of Criminal Froceduro. 

Tlie confessions dl a prisoner in one ease in wliicli lie was convicted, oan- 


li7». 


Reg. V. Munger 
Bhooyan, Case of, 10 
S. W. R. Cr.R. 56. 


not be used ajjfuin.st him in another case, unlt^ss tliL*y 
are deposed to on oath, either by tlie person wlio 
took them down, or hy some one else who heard 
them. 


The acamsed made 

Reg. V. Pagaree Sha- 
ha, 19 S. W. R. Cr. R. 
51. 


a confession to a police inspector, part of whiidi 
re]afi‘d to the concealment of detain jewels, and 
in consiMpience of tln^ inhamiiitiou so rei'tdved, the 
jewels wanv discoven'd : — Hold, tlic^ under ^eeti^m 27 
of the Evidence Act that ]Kirt <»f tin' at'cnsed's eon- 
fossioji, which described bis assault on the di*eeasei|, ami her cnii's.Hpioiit 
death, and the way in wdiich he became posse.sM‘d of tlie jewels, related dis- 
tinctly to the fact of the discovery uf tlie urnam.aits, and mi;^hl be proved 
ajraiijst the aocuseil. 


The confeesions 

Reg. V. JafBr Ali & 
others, 19 S. W. R. 
Or.R. 57. 


of persons tried jointly for the same offenee may, by 
Hei'tion dO, Act I of IS72. be <*<m.siilt‘red'' as aq’aiiist 
other parties then on their trial with thmn, bm sueli 
confessions, wdien used as I'videnee aufainst otlu‘rs, 
stainl in need of coia’olioratnm, an<l cannot lu^ used 


as corroborating in any way the evidence of ajitinvyers a^Minst ^uch other 
parties. Section 30, Act I of 1872 ought to be construed uirli great strict- 
ness, and the confession of om‘ person is not adinis.-^ihle in evidence a^Minst 
another, although the two are jointly tried, if one is li'icd for the abetment 
of the offoiK'e for wliicli the other is on his trial. 

The Court, on a consideration of the evulenee, set asiile the Vi'rdiet of 
Pan* V Pom^Viiirn acq lilt till coiiie to by a majority of the jury, holding 

^ on ft W P thivt a coiifeseiou made by the iiccimed heb^re the 

Q-noSe, KO o. W. R. Assistant Magistrate was good, suidi confession, even 

Or. R. 33. if obtained by deception, being admissible under sec- 

tion 29 of the Evidence Act, I of 1872. 
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Maukby, J. ; — Then it is also said 

that the confession was originally obtained by the police officer by means 
which are prohibited by section 24 of the Evidence Act ; that the police 
offi(ier had violated his duty as laid down in the Code of Criminal Procedure 
(Act X of 1872), section 120 ; and that in fact the confession was caijsed by 
an imluceineiit, threat or promise, which was operating upon the miiul of 
tlu.‘ prisoner when he repeated his confession to the Magistrate on the follow- 
ing (lay. Now it appears to us that there is nothing in the evidence which 
would support that objection. Whether the stattMiient made by the police 
ollictT, that the prisoner's broth er-in-luAv had given out that he was guilty, 
was actually ti*ne or not, it does not a])j)ear to us that there is any thing 
which would justify ns in inferring that the pristnier'was induced to sup])Ose 
tbai be Avoiibl gain ov lose auylhing by making the confession. If this 
aiuoniitid to anything at all, it wa^ a deception practised on the prisoner, 
bnt though we might disap])rove of any deception bidng practised, section 
2i) of tlu‘ T‘]vi<l(‘uce Act expressly says that a. confession made in consequence 
of a dectqdioii is not to be (‘xcliuhd.” 

The confession c»f a witness in the sliape of a foriSer deposition, can be 
Tiptr V TVrii« 5 «!iiriiH- ••vi.li'iico ii^riiinst ii. jn-isonor only on the con- 

■ 0-1 e pronciihetl bv section 211), Ooile of Criniinal 

dm & another, 21 S. (Act X of 1872}; that is, it must have been 

W. R. Cr. R. 5. (Inly talani by the committing officer, in tlu' pn‘sence 

of lilt' T- rsoii against whom it is to bt‘ usc‘d. TIkj (r(n’ti£icate of the Magistrate 
aiqieit.’ 1 to such confession, in onler to aiVoi’d facie evidence under 

section SO of the Evid- iice Act of tlie circumstances mentioned in it rela- 
tive to the takimg of tin' statement, ought to give the fa (As necessary to 
render the deposition admissible inider the section 2 19. 

Statements made by one set (»f ]»risoners, crimiiiatiug another set of 

Reff. V. Bunwaree m'livi.lual prisoner uuidc a 

T 11 X oi Q InniM'lt, on vvliicli he was tree irom any crnnimu 

Lall & Others, 21 o. offenct'. ought mA to he taken into coiisiderati(m 
W. R. Cr. R. 53. " under sorlion do <»f tin* Evidence Act, against the 

f irisoner*^ of ihe second 8< t. whfii the two sets, altliongh tried togetlier, were 
ried uj^on totally dilfercnt charges. 

Act T ifi 1*^72, section d*o which makes the coniession of one prisoner 
Reff V Sheikh evidmci* against persons (»ther thiiii the man wlio 
oi G w u made tln^ confession, applies only to cases in whmh 
BU3W0, 1 . W. K. . conti s^ion is made by a prisoner trh'd at the 

Cr. R. 65. same time with the accused person against whom the 


Rcff V Sheikh eNrU JUn- UgUOISl p«'U*=OII.-S LllV IJJclIl VVJIO 

OI G w u made tln^ confession, applies only to cases in whi(;h 
RU3W0, 1 . W. K. , conti s^ion is made by a prisoner trh'd at tlie 

Cr. R. 65. same time with the accused person against whom the 

confession is u.s»-d. 

Secthjn 122 (A tlnj C<fde* (»f Criminal Procedure (Aet X of 1872) wlii(di 

Reg. V. jetoo & others ^'1.'’ “ • T. “ , t<. ru-rtify on a c<mf(>8sioi. his 

OQ G W P Pr P in beli(‘t lhat it was voluntarily made, does not apply 
40 o. W. R. . . * to tlie case (jf a coniessiou taken by a M agist ate 

wlio is actually invi'stig.iting tle^ case, and examining the vvitin'ssi's p7’(3- 
liaratory to commitimnit ; but to a case wJiere some otla^* Magistrate takes 
a confession, and f(jrwar(ls it to the Magistrate by whom the case is imiuirod 
into or tried. 
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Tlic coiifossiou of co-prisoiiors caamot under the Evidence Act, T of 1872, 
_ W A section 80, be treated as evidence of ordinary cLar- 

Reg. V. ® acter not distinguished by any si>ecial infirmity or 

others, 23 S. W. R> qualifications against the other prisoners, as in addi- 
Or. R. 24. tion to the infirmity inherent in an acconix>lice’s 

testimony, they are not given on oath and are not liable to be tested by 
cross-exa inination. 

When a fact is discovered in consequence of information received from 
*D Uom nVinm sev(}ral persons charged with an offence, and 

Keg. K where others give like information, the fact should 

Ghung & others, a treated as disco vtfred from tlie information 

S. W. R. Or. R. 36. qJ all. It sliould be dfjposed that a particular 

fact Jjas been discovered from tlio informatiou of A Ji. and tliis will l(‘t in 
so much of the inforJiiatiou as relates distinctly to the information therein 
discovered. 

Wlien more persons than one are being fried for the same offence, and 
a confession made by tuie affe<*ting himsedf and some 


of the others is proved,tlie Evidence Act, section dO, 
does not provide tliat such confession is evidence. 


Reg. V. Chunder 
Bhuttachaxjee, 24 S. 

W. R. Or. R. 42. ljut that ii may be taken in consideratnm ’’ ; the 

intention of the Legislature bidng that w Jien, as against any jierson impli- 
cated by such confession, there is evahmc*^ tending to Ills conviction, the 
circumstance of such person being impli(*a1ed by the confossimi of one of 
thos(? who are being jointly tried witli him, shall be taken into eon.'-idera- 
tion as bearing upon the truth or sullicicncv of such evidence. When a 
confession has to he used for the above purpose, the person to be affected by 
it has a right to demand that it he strictly proved, aiid shown tn have been 
in all essential respects taken and recordt»d as prescribeil by hnv 'Criminal '., 
Procedure Code, .Act X of 1S72, section l*J2), ?. c., in llu' manner ]»rovided by^ 
sections 345 and d4(». When the examination the accusetl is taken other- ' 
wise than in the oourstJ of a preliminary inf|uirv, an omi.^sion t<» comjdy 
with the provisions of section did cannot be remedied by the evidenct» uf the 
Magistrate who took it : — Tlu' reception, as evidence against an accused 
jierson, of a confession Avhich ought not to havi* been [»roved, and which is 
not in accordanc^^' with tin* law, and the grounding of a ca>(‘ against him 
upon siich confession, mnsi he held to he iiTcgularities which seriously pre- 
judice the in-isorier. 

The ordinary rule of taking coid\‘s.-ions as a whole, and giving the ae- 
Reff V Nitvo Gopal ;in tJie alisenciMif t>tln‘r t‘vi<lence against him) 

Dais Byrajee. 24 S. tlu.t may apiuar in 

Tj on tavour therotrom, cannot apply to ((‘iitessions 

W. R. Cr. R. oO. which are diametrically opp<>sed to each othtu* ; hut 

only where tilt' more fa vtmrable view is not a i>st>lutelY inconsistent with the 
geiu'val tenor of the confi'ssit>n. 

Statements made by a prisoner bt'ftuv the commit ting officer, which 
Reff V KeshubBhoo- httplivate his fellows and exculpate hiinstdf, cannot 
nia others 25 S regarded as evidence under the Evidenc»' Act, 

W.B.Or.It.8. ■ 
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(Joloke Chtinder If admissi&us are taken os evidence, they inuet 
CShowdhry v. The ^ ^ ^ whole. 

Magistrate of Chitta- 
gong, 25 S. W. R. Or. . 

R. 15. 


Whore a 


person 

Reg. V. Sonaoollah, 
26 S. W. R Cr.;R. 23. 

evidence : Held, iliat 


accused of murder, aclmowledged having struck his 
vi(*tim, but ropmliated the intention to murder, and 
the Sessions Judge accepted this acknowledgment 
as a plea of guilty, and omitted to record any further 
the Judge was hound to accept the staiteinent of the 

ueeusod ils a if it wjis tnkon ns a f^oidV^sioii at all. Conviction tor 

murder accordingly set aside, and new' trial ordered. 

Tainted e\ideiico is not mado beiier by being eoiTobora ted by other 
Reg. v.Baijoo Chow- tuii.torl ovuhMKv. TW stateniwit of one prisoner 
jp tv* OK a cannot be taken as evidoiii*e against another prisoner 
e e « 0 ^s, mO b. seidion oO of tln^ Rvideiice Act, unless the 

W. XL. Or. R. 43. conft'ssing jirisoner iiuplieatos liiniself to tht‘ full 

as iimcJi as his co-prisoiuT wliom he ineriininates. The rules of evidence 
cannot be departed from b(.‘cause there may be strong moral conviction of 
guilt. 

To laj.ke the cont’(\ssion of a prisoner, not uttered in the proseiico of a 
Ohoda Atchenah. *>'luiissil.lr m evidence, the fact discover- 

^ • P' ,,]■ thi.» oontVssioiu wouhl be admissible in evidence. 

S«" 'tions and loO of the Criminal Procedure Code 
(Act XXV of I'SGl l considered. 


Reference in Ses- necessary for a Magistrate to caution 

Sion Case No. 77 of 
18G9, 5 Mad. Rep. 

Rul. 11. 


»Ser*tion :]0 of the Indian Evidence Act (I of 1872) is an exception, and 
Proceedings of 24th ^vor.U,.- >.h<,ws thnt tin; cojifcssion is lucrcly to 

T 1 Q*^Q ^ Tvr 1 bo an ('l«nn<'nt III 1 lie coii'^nna’al ion ot the evidence, 

any. 4 JYLaa. then* is sonndhing more, a conviction upon 

Rep. Rul. 15. evidence, and bad in law. 


A conditifmal pardon was tt‘mler< d to. and accepted by the accused. 

lie thru, on solemn atlirmation, made a. statement 


brforr tlie committing Magistrate in wliich he cri- 


Reg. V. Alibhai Mi- 

^a, 8 Bom. Rep. j|,i,,.^tcd himsidf and two other persons. Three days 
Crown Cases, 103. aft»;r\vards he volniiiarily came forward and made, 
on solemn affirmation, armtlicr stattmit‘nt, in which he retracted and (joiitra- 
dieted wdiat he had said in hih former slaJement. The conditional pardon 
was thcnMipon cancelled, and the accused was put upon his trial. Held, tliat 
the first statcnnmt was adn^sible as evidence against the accused, under 
section G2 of Act II of (See now section 132 of the Evidence 
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•Act (I of 1872).) The facts of the Ckse were these. The accused, Alibhai, 
and his family were on terms of enmity with one Umar Vali and liis 
fa.mily. There was an affray between the two families, and Gori, the 
mother of the accused, was slightly wounded on the head. By whom or 
how this wound was inflicted wa» ‘not clear ; but for treatment of this 
wound she was admitted into the Civil Hospital, Broach, where, after re- 
maining for three days, she died. Shortly after her death, tlje accused, 
Alibhai, complained to the Magistrate F. P. that she had been killed by the 
beating inflicted upon her by their enemy Umar Vali and his associates, 
against whom criminal proceedings wore accordingly taken, l>ut tliey were 
ultimately discharged, and the accused was liirnself charLred with the inui'- 
dt^r. The Sessions Judge furtlier ln*M^ that it was proved tliat the cau>e of 
the woman Gori’s death was arsenical poisoiii?ig, and not any external In- 
jury ; that during l)cr residence iii tin? Broach Hospital s“iiie food was sup- 
plied, to her by the a.ccused; that tliere was evmy n^jsou to believe tliat 
that food contained poison, and thal trie acensed liad knowledge tliat that 
was tlie fact. On arriving at Ids c<»ne]nsion on tliis last*])oint. the Sessums 
Judge, observed that without the accused's owm sliitoinenl lie slioulil hesi- 
tate to convict him. This stateiiient was that the accused tirst intend<‘d to 
make a charge of simple assault against ruiar anil his friends, but that at 
the instigation of his own eoinrad<‘s lie ])oisouc‘*l his fuother, and charged 
Umar ami his friends with murder. The statement and its withdrawal took 
place under the following eirciimstinice.> ; — 

During a preliiiiijiary iiivt'stigarion before tlie conimitting Magistrate 
into the conduct of three persons suspecied in thir^ inattiT, tlie Sujierinten- 
deut of Police in charge of the case i?ugg‘^ted tliat a condii ioiial i>:inl(»ii 
should be tendered to the accused, Alibhai. This was Imie. and Alibhai. 
being examined as a wntness on ^''olemu atHruiation. math* tlie statement 
ailudod to above, on the 2ltli of Man-li 1^70. Three ilays aftiuw.ii-ds, 
Alibhai appeared befon^ tin* Abigistrale of his co\n ac(»ord, and al>o on 
sohuiin afliriiiatioii, made auollier .statement, in whieli he denied all tliat 
he had saiil liefori', and as.serted that lit* Jiiol lK*(.*n induced to make the tirst 
statement by the persuasions of his enemies. His ]>ardon was rliereupon 
<*aneelled, and he was committed fm* trial. At the trial it wms t»bp»ctt‘d, 
when it was proposed, to put in evidence the prisonei-\>* tirst sl.iteiiiiml . tliat 
it, being upon solemn aftirmatiou and made as a witness, was not ailniissible 
in ovulence against him except for the purposes of a trial for giving false 
evidence. 

PtiV Curiam : — The trial of this case ln'iug in otlier re.speel.> regular, 
the prisoneris statement w'lis admissible in evidence. A conb ssion impro- 
perly obtaiut}d — that is, by uu'aiis of liopes and fears, causiul in ways dis- 
approved by the law — is r(\jeidi*d as evidenee. But iu this ease no improper 
means were resorted to ; nothing w'as done but wdiat the law distinctly 
approves : and the prisoner, luiving voluntarily become a witness, is subject, 
like otluii- witncvsses to have what he said in that capacity used against 
himself, It is sufficiently clear tliat the proper con- 

nection of seetton 32 of Act II of 1855, and of soetion I7i) of the Indian 
Penal Code is this — that the former establishes an oldigathui to answer all 
questions put by a competent authority, while tlie latter provides a spiH ifie 
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penalty for failure in the prescribedi duty. That duty is in part assumed 
as existing, and in part defined by the earlier enactment, and, >vhere defined, 

tlefiiied on the assuinption, to be clearly ^fathered from the proTiso, of an 

exercise of compulsion by the Court, which can have no place \vhere tlie wliole 
statement is made without reluctance and without protection being claiiiied. 
The provisions of section, 209 and 211 of the Code of Criminal Procedure 
(Act XXV of 18(51) assume tliat guilty persons may make statements under 
conditional pardons and be afterwards committed for trial. The ordinary 
rule is, that everything from which a reavsonable inf('reuce can be drawn as 
to the facts in issue is evidence, and it* it had been intended that this particular 
kind of evidence should be inadmissible, a chaise to that effect would have 
been inserted in the Code. The law protects an infoi*mer who tells the triitli; 
one who perverts it deserves no protection. And it the former of the prisoner’s 
two statements in the case was the false one, it places him in no worse posi- 
tion than any other accused pei*son who, without, lawful ('xcuse, has made a 
false confession. The only case cited nt the bar against this position is 
Rt^g. r. Radanath Dossadh (S Calc. W. Rep. Cr. R. 5^5). This was more a 
dictum than a regular decision arrived at after argument. Mr. Justice 
Kemp, who was the only sitting Judge in that case, ol^served : — “ Tlio 
statement made under the promise of pardon is no evuhaice against the 
prisoner. To admit such, would he contrary to the policy of section 20.‘{ of 
the Code of (.Viminal Procedure, as obsmwed hy the Judges of tliis Court 
on review of the delivery stateimnits. AVith due .deference to thc5 
opinion e*' the learned Judge, we think the admission of the statement in 
question ci opposed neither to the ]M>licy of the seetion cpioted, nor to the 
interests of justice. AVi* are confirmed in our opinion by the alteration 
effected in this secticai by the (Jrinilnal Procednrt^ Amendment Act of lH(>9, 
two years after the decision of the above case in 1807. Before ameudinent, 
section 200 ran Ihns : “ Xo intluencc, by means of any promise, or threat 
or otherwise, shall Ije used,” Ac. ; mov, tlu! most important words, ex- 
cept as ]»r(od.led in section 209,” ari‘ placed prominently at the commence- 
iiieiit. The prisoner, without a!>y jiressurc' having l)t‘en pni, upon him, came 
fonvard and made his stattmiejii lad'ort^ the Afagistratc ; and ive must, 
therefore, take it to he ]»erf cM-ily v«>luntarv. Wn do not think that the 
circumstance of its ha\ing been made on snlcurn affirmation renders it in- 
valid. On this point Taylor in section 820, ]j. 79o (5tli <m1.) says: “And, 
indeed, the nile <'xeluding sw<u’n confessions seems strictly contim'd, at 
Common Law, to tlie cast? of a statement made by the party upon oath 
vjliih^ prl’^oner nnHnn resperding tlie priminal charge. It is 

true that one or two decisions by Mr. Baron Gurney might be cited which 
seem to extend the rule soijiewliat furtlujr, and to render inadniLssible con- 
fessions made, on oatli to Alagi^jtrates or Coroners by j)art.ies Avho, after being 
examined. have themselves been eounuilted for trial ; l>ui the 

authority of these decisions has been much shaken by subsequent cases, and 
they cannot now be safely relied upf»n as law.” 


A statement made under proniis'* of 


Reg. V. Radhanath 
Dosadh, 8 S. W. R. 
Cr. R. 53. 


prisoner. 

See new Reg. 
Crown Cases, lOd). 


pardon is no evidence against a 

h 

V. Alibiiai Mitlia U<tin. Rep. 
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Altliou^li the avenuoiit on tli;* recor-.l of a Magiatratc by whom a 

Eep. V. KasMnatb that the accused, before iiiykiir^ a 

]h ft confession, was warned that it was optional with 

llmKar & otbers, o answer the questions i>ut to him or not, is on 

Bo«i. Rep. Crown appeal conclusive as to the fact of sucli a warjiinj^ 
Caftes, 126 . having been given, it is not conclusive to show tliat 

siicli confession has not been made under the influence of fear eiigendored 
by previous inal treatment, or is not otherwise valueless. Aliegatinns, 
made in a regular and proper maimer befort.^ a St^ssiims Court on appeal, 
that a. confession made by llni aecusetl before the Magistrabi who tried tlie 
case, was made under such circumstam-es as to pre(*]uJe its admii'^il>ility iii, 
or diminish its value as evidence, should recidve du<‘ aiteutioii and ])e in- 
quired inb^, A Sessions CVairt ret using to make sucli inquiry commits a 
grave <»rror in law and pr<jc(?<lure. 

Upon an inquiry which the High Court directed the Sessions Judge to 
make into such an all(‘gation, the prisorea's were ordert^d to be. and uerc^ 
solemnly alHrmed, and the prosecuti<ui licit her objected t*» the form of tiie 
order, nor to the ailirination of tlie prisoners, and moreover cro'i.^-exainire'd 
f htun, but objected to their (‘vidmifM* being n<ed upon tlie ndurn of tie* iiiquirv. 
It was held that the objection, thougli pMs^ildy good if tak»ui in rime, was 
too late, and that the evidmna^ of tlie ]>ris<»in‘rs inigld be usi*d, wlietlier the 
order directing them to be atlirnied was eonvu t or otlierwhe. 

Wliero during sucli an iipiuirv the S«->iims Judge ae^’ord^'d liis '-ine- 
tion to the prosecution for p(‘rjnrv <»f ^onc' <»f the witu< '.se‘s \vli<v d*’pMsed on 
b(dialf of the prisoners, the High Court, (‘oii’^idered such a })ro-*r‘>‘d!ng im- 
proper, and eiuineiitly ealoulated to defeat tin? object of the imjuirv. 


A detailed confession niadt' by an a<*cnsed before a agl <i’Mte, hut 

Reg. V. Garbad 

•n u ft -ft lu I'oiitoniiitv with '‘cctum Jo.) nt tin’ ( »»d‘‘ oi i rimi- 

Bechar, 9 Bom. Rep. i.V- t AXV ..r hci'.. nm ,nuoni,t 

to a <’onfessioii, although tlie plra for i■etl■ai•ling the 
confession, riz,^ ill-treat in eiit of the accused by the police, inay be inquired 
into and found to be untrue. 


W. a tmvelling auditor in the seiwiee of the (h I. P. Pailway Company, 
M Iff •• Tfc having di^v-oieivd deiale-itions in tln^ account of the 

j T’ prisoiK’r, who was a hooking-clt'rk of the Company, 

dabnai, 9 Bom. Rep. (,) liJm ^Jiid l<»hl him that he had hetti’r pay 

358. the inom‘v than go to jail and avlded that “it w<»uld 

be better for him to tell the truth," after which tlie ju’isMiier Avas brought 
before the Tratiie. Managin’ in ayIios^* prt'sence lit' signed a^reiript for, and 
admitletl having received, a sum of Ks. S*J!h-8-th 'flic prismier was sul^'ie- 
quently put on his trial for criminal broach <4 Irust as a servant in respect of 
this and of other sums : — 

ll(dd, that the words used by W. the travelling anditt>r, constiiuttMl an 
inducennuit to the prisoner to confess, and that \V. was a person in autho- 
rity within the meaning of se<*tion 2t of the Indian Kvidem**' Act, and that 
the receipt siginnl hy the prisoner was, llicrcfore, not admissible in e\ ulcnc** 
on Ills trial. 

d3 
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Held also (Baylky, J. di^iscnHenh) that the HigliConi’t, iiiconsideri^ 
point of law reserved muler Cl. 2() of the Letters Patent, where it is<^ 
opinion that evidence has been improperly admitted as to one of two he * 
of charge of which a prisoni'r stands convicted (the two heads of cha 
relating to distinct and sep:irate offences) and that the eojiviction on 
head of charge is bad, has power to review the whole ease and, if it app^ 
that the evidence improperly admitted could not reasonably be su])posed^ 
have influenced tlu' jnry as to the latter liead of charge, ought not to 
aside the conviction on Hint head of charges but should proceed to jiass jiid^ 
ment and sentence on it. 

Soiihic : Section 1(»7 of the Indian Evidence Act, applies to criming 
trials hy jury in tli 3 High (\>urt. 

The c<aifession of an accusc<l ]uu‘son, talceu hy a Magistrate having no^^ 
P V P 1 Pii jurisdietiou b,» commit or try him, is imperf(‘ct, if 
^ not sigiietl loytlie accnsiMl person or attesttnl by his 

tan, 10 Bom. Rep. marh, and is inadmissiM(‘ in evidence (se(*tioiis 122 
166. and »> 10 ^Ji'iniinal PnKM‘dnre Code, Act X of 1x72,) 

Tlie term “Preliminary liujuiry in (he liiial c*lanse of st'ction oiG 
means snch iiKjuiries as are tin' snl)je(*t of (fliaptir.s XIV (of Eiujuiries and 
Ti’ials^ and XY (of Iiupiiry into <*as»'s triable by tlu^ (^nirt of tScssuui or the 
High ; and, tlu»V(‘fore. that clause do(‘s not apply to confessions ro- 

corde' .onh'i- st^ction 122, \vlii< h rebrs to an iinjuiry not during a trial or 
one lioM with a, w to committal, but an iin|niry for the purp<>se of for- 
warding* c on{es'io7’S, when rocoi*dod, to tin' ^Magistrate by whom tbe case f»f 
the accU'-od pers<‘n is iiniulvt •! into or tried, (^msefjmnitly, wlnni a con- 
fe^.sioii lahon under section 122 is inadmi^sildc in evidence, oral evi<l(*uce to 
prove that such a «-oiit‘(*^si<m was ni;nle, or what tli(‘ t(.*riiis of that cfuifession 
were, is inadmi.>sible also. (iSe»*lion hi of tin* (iidian Evidence Act.) 


A cojifession not 

Reg. V. Amrita 6o- 
vinda, 10 Bom. Rep. 
497. 

Criminal Prfa'ednre (A 
Act. 


laloMi in the form of (piestion and ^inswer, and iu>t 
antlie?in«-ated l>y tlie Magistrate's endorsement :is to 
its a<M in’;u*A , is inadmi.Nsihle iu evidence, even 
tbongl) no objeclifin be imnle to its rect‘j>- 

tion : }sfc1ion.> 1.7, 122, 27b and .‘Hb of tlu‘ ( N)de of 
cl X of ls72j and section 1)1 of Mie Indian Evidence 


Tile confessi<i!i of a 1/1-011 A\ho says he aladtcd a murder, but withdrew 
Reif V Amrita Go- bi b .n* the actual pca'petration of that murder by liis 
•/imp p associaii's. cannot be* use.d as evidence against tlu»se 
Vin a, U om. Kep. j.,,,;j^ofiates, tliongh the jx'rson eonf(‘s.sing is tri(‘d with 

tin.-iji jointly on a charge of murder. Section »d0 of 
the Indian Evidence Act. 

The direction (>f sect if m bib of the Code of Criminal Procedure (Act 
Reff V Dava Anand X *«72; eii jfuning that an accused person shall 
p. I Hie. rficord of his coiifi^ssioii, is not siilisli(*d by 

& Ranchod Khalpo, lolJokvinj. 8i-iK.,ture of A. B. (il.c ac-usod) ; 
11 Bom. Rep. 44. 1 liandwriting of C. AVluire tlu' conviction of 

a person was i)a.ssed upon a confession thus subscribed, the High Court 
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8c<l it, and hold that the Sossioif Judge was bound to prevent the pro- 
;>n of such a confeBsion. 

f. In the absence of evidence that a confession of an accused person has 
Bff V Balvant induced . by illegal pre.ssiu*e, it is not to bo pre- 

' 11 -D sumed that such confession was BO induced, Accord- 

to section 24 of the linlian Evidence Act, a con- 
•• fession is inadinissihlf* only if tlie Court considers it 

[ have been induced by illegal pressure. Where the Si.'ssioii Judge did not 
nsidtu* a confession to have been so induccjd, the High Court, upon a 
iferenco under section 2hi5 of tin; Code of Criniinal Procedure (Act X of 
fe872) hold it to have been properly admitted, and lindiiig it to bi* full 
Mid clear, and supported by reliable c‘videiice, aet<‘d upon it by convicting the 
oerson who made it, notwithstaudiug Jiis ndinction of it in the Court of 
'Session, and his being found not guilty by the jury. 

A prisoner who pleads guilt}^ at llie trial, and is thereiip07i eoiivicted 
ajnl st*ntenc(^l, cannot be said to be jointly tried 
with the other ]>risoU(*rs, committed <m the same 
charge, who ]dead not guilty. AVhea'e. therefore, one 
of (‘iglit prisoma-s b*‘fore tlu^ coininitting Magistrate 
inadi‘ a. confession aftecting hini^idf and live <dlnM*s, and after sv.iivU, at the 
trial before the xVssistant Session Judge, plea<led guilty and sva^ thereupon 
convicted and sentenced, and the Judge tlnai pro. -ceded to take his evidence 
on solemn affirmation, and recorded his (Mijjb‘?,sion as evidence in thi-* case 
against the other prisioners : Held, tlnil tlie Jinlge was wrong in taking the 
confession into camsitleration again?>t tlio^r prisoners wlio pltMilcd not guil- 
ty. The proper course tor tin* .ludge wa': either to have s^aiteiieetl the 
prisoner who pleaded guilt}, and then put him a.^ide, or to have \\aii.‘d to 
si*e what the evidema; would disi-lo^to l)i.>( r«‘paneie< are not le'^> intirm.itive 
of testimony, bociuise a greater .sagacity on the [>art of wiliies.^e> would have 
avoided them. 


Reg. V. Kalu Patil 
& another, 11 Bom. 
Rep. 146. 


The confession of one of the prisimm-'s eanind be iLsed to corroborate 
Reg V. MalapaBin evidence of an aec-onipJice against the oiliers. 

Kapana & others, 

11 Bom. Rep. 196. 


All accused por.sou wliose signature to a *<talem(‘iit made by liiin to the 
^ Tx 1 coiuiiiittiiig Magi>tratt* not taken, as ]u*t>vided in 

Reg- V. Deva Daya , ^^ctiim dlti id* the Code of Criminal 1‘roeednre lAct 
11 Bom Rep. 237. X of 1S72), is not prejudieed tliendiy within tlie 
meaning of that section, unless hi* is unfairly alfeeted as to liis defi*Mee cm 
tlie nii‘rits. Where a prisoner in tlu* (\>iirt (»f Se>sion was represented l»y a 
pleader, wdio had opportunity to ohjeet to tlu* adiuissilality of his staieuieiit, 
and did not, the High Court held tliat he* was not prejudieed. 


Under section 27 of the Indian Evidenet* Ael, not evi*ry statement made 
Reg. V. Jora Hasji ''y*'' I'™ .u-cus,-.l ..f mn ollVnoo ^yluk■ in the 
jfc. Th 11 n custody oi a police oltieer, connected vviili the pro- 

0 Others, 11 Bom. duction or finding of property, is admis'^sible. Those 
Rep. 242. statements only which lead iiniuediatelv to the dis- 

covery of property, and, in so far as tliov do lead to such discovery, arr 



330 


DIGEST OF CnTMTNAL CASES. 


j^>roperly admissible. Wluitever be the nature of tlie fact discovered, that 
fact must, in all cases, be itself relevant to the case, and the connectioji be- 
tween it and the statements made, must have been such that that statement 
constituted the information iJirough which the discovery was made, in 
order to rtMider the stattunent admissible. Other statements connected with 
the one thus made evidence, and thus mediately, but not n(;cessa.rily or 
directly, connected witli tlio fact discovered, are not admissible. That a 
witness says that a plan ^Yas prepared in Lis presence, is not a SUfticiGIlt 
reason tor admitting the plan in evidence, unless the witness also says that 
to his own knowledge the plan is correct. 

Wl^ST, J 

We also iind that a. good deal of evidence lias been admitted agcaiiist the 
accused, to prove what oc(*urivd at the hedge where tlie bones were found, 
and elsewhere in tla* ii(‘lds whert‘ the murder was said to have been com- 
mitted, whieli ought legally to have been oxelinled. Asa general rule, the 
law r(*uders statements niaile by people while in the custody of the police 
inadinissihle. But to that rule is apjieiided a qualifying oxcoptioii. SeiJtion 
27 of th(‘ Indian Evidence Act lias enacted that “ Wlicii any fact is deposed 
to as dit^e.ovi'ved in con-eqiKuice of infoviiiation received from a person 
accused of any otfence, in the custody of a police otlicer, so much of such 
information, whetlicr it aujouiits to a confession or not, as relates distinctly 
to the fact thereby discover(*d, may be prove<l.” Under cover of this 
vision, v e *ind introdiu-ed into this case the discovery of a bill-hook, a 
knife, an* I a stick, in order to open the door to admit statements made by 
tlui acciused wlten the\ must lia.\(^ been in the custody of the iiolice. 
It is of tlie liighest iinpovtanee tlial the law on this point should be accu- 
rately known by tin* Uourts below as well as tlie xirofessional gentlemen 
who practi<‘e there. It is not all statements connected with the jiroduciion 
or linding of which are adinissihle. Those only which lead im- 

niodiattd\ to the discovery of property, and so far as they do lead to such 
discovery an* ])r<ij)erly aduiissi !de. WJjatever he Ihe nature of the fact dis- 
coviTed, that fact niu'-t, in all cas<*s:, h(‘ itself rei(‘vant to the case, and the 
connection between it, and Ihe staloiuciit made, must luwe been such that 
that stateiiieiil constituied lh(‘ iurormatioii tliroiigli whicli the discovery 
was made, in ordrr t(» render tiu‘ statommit adiuissiide. Other statements 
cujiiiect<Ml with th<’ one llius mad(* evidence, and so mediatelj^, but not 
necessarily or din‘ctly, eoniu‘et4-<l with the fact discovered, arc uf»t to be 
admitifal, as tliis would rallior be aii 4‘vasioji than a fulfilment of the law, 
whicli is desigu(?d to guard .iccused of offences against unfair 

I)ractices on the jiart (»f tin? police. t\>r instance, a man says : You will 
find a stick ai sucli and sudi a i*laec. I killed Rama witli it.’’ A iiolice- 
inan, in such a casf', may lie allovved to say lie went to the xda.ce indicated, 
and found the stick ; but any staieineut as the (‘onfession of murder would 
be inadmissible. If, iijstt‘a<l i>\‘ you will find” the jirisoncr had said, I 
jilaced a sword or knife in such a sj)ot, when it was found, that, too, though 
it involves an admission, of a. particular act, on the prisoner’s part, is a-d- 
niissible, because it is tlie information wliicli has directly led to the disco- 
very, and is thus distinctly and ijulepeiidently of any other statement con- 
nected with it. But if, besides this, the iirisoner has said what induced 
him to put the knife or s^vord where it has been found, that part of liis 
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statement, as it has not furthered, muRjh less caused, the discovery, is not 
admissible. The words in section 27 of the Evidence Act whether it 
amounts to a confession or not are to be read as qualifying the word “ in- 
formation ” in the immediately preceding context, not the words ‘‘ so 
much ” and the effect is that, althdiigh ordinarily a confession of an ac- 
cused while in custody would be wholly excluded, yet if, in the course of 
such a confession, information leading to tlie discovery of a relevant fact 
has been given, so much of the inforiU/itioii as distinctly led to tliis result 
may be deposed to, though as a. wliolcs +1*^ statomeut WOUld COllStllUte H 
confession which the ju’cceding sections are int<‘n(lcd to exclude. 

In this case, as in iiumy others, tlui production f)f artiedes, supposed to 
have been made use of in committing the murder by the prisoners, is ad- 
duced as strong evidence agninst them. The comliict of a prisoner in re- 
lation to any relevant fact is good evidciuje according to section S of the 
Indian Evidence Act ; but according to Explaiuitioji I. The word •^con- 
duct ill this section does not inelude shite.mf^iits, unless those stateimaits 
accompany and explain a('ts other t lain stateineiils. It is on such a state- 
ment that the sigiiilicaiKJC of the ai*l, \vhi**h it accompanies, in many cases 
wholly depends ; as for iiistatu'e, wdicn a jiolict' otlicer says to a prisoner, I 
must search yoiu' house for the stolen ]mqH‘rt\' ’’ to which the prisoner 
rejdies : ‘‘1 will give you at once all the valua]>li‘s f Uavedn the lu)ii<e,” and 
then gives him eiu’taiii arli(*les, not st<den property, after wliicli stolen 
jewels arc found concealed under his hearth. Jiul if, under cover «jf an ex- 
phination said to have been given by a prisoner of an act in itself ambiguous 
or not so obviously connocteil uitli a fact in issue as to be relevant, it is 
sought to introduce a (toiifession of a ])risouer h) the police, or made while 
in custody of the police, the Evidenci^ Act d(H‘s not warrant its admis- 
sion. The rules of exclusion and the ext*eptioii to th^an being defi)iitely 
laid down, the exception is not to be oxtemled to cases not pr»»perly falling 
within it. The giving up l)y a <‘u]tivator (tf a bill-hoolc, or tiu* poiiitiiig out 
of a jdace where b({jri ax>pea?’s to have been tramjded, is, h<*\vcver, in itself 
an uiunubignons act. ft is in gcma'ul also insigiiilicant. It needs no 
explanation, and a confession accom[».niyiug il (lo«‘s not explain it, but is a 
collateral matter, whose cxclushm, wlu'n' it is I'xcluded, is not prevented by 
its being connected with matters tliat are not exelinled.” 


While A. and B. weri' being jointly trii‘d bi-i’on* a Oinirt (d* Session, tJie 
Reff * V Govind murder and the sectnid for abetinout of innr- 

•D l ^ c<»nfessi<ui made by A. tliat he hiiusclf had 

Babll Raulfi another, eonimit ted the murder at t!m instigation of B. was 
11 Bom. Rep. 278. evidence aguin>t A. Subsecjiu.mtly the 

charge against A. was altered to one of abetment of murder, and the Session 
Judge under the authority of section do of the Indian Evidence Act, used 
the couFessiou against both, and convictc<l tlauu. The High Ooiirt held that 
the original and amended charges were so nearly related that the trial niiglit, 
without any unfairness, be di'cmed to have been a trial on tlie anuaided 
charge from the comiuencemeut ; and that no objection having been taken 
by B. wdio was represented by a vakil, to the admissibility of A.'s cimfessioii 
agfiinst him when the elmrgo agjiinst A. w-as altered, the Session Judge >vas 
justified in using the confession against B. also. 
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To render a confession adniissSUo, it is not so muoh maiorlal to prove 
Reff V Rosa Rue wlioni or Avlien it is made, as it is to ascertain the 
IQ Pav * Pt* Pqoao* mind of the party making it, and to see whether or 
rtQQ ' ’ ^ * not it is probable that it was made voluntarily. 

The prisoiier, a servant gild, was questioned by 
the mother of a child wdio lir.d been found dead in a ditch ; aiitl she was 
asked wliether she had anything to do with its disappearance ; upon which 
she cried, and said, “ If you won’t send for the police I will tell the truth,” 
whereupon her Jiiistress replied, “ I will not Imrt you if you tell the truth ; 
you will be much happier if you iell the truth ajid she promised not to 
send for the police ; wluu-eupon the prisoner made a cojifession, which upon 
the trial was rejected as being made under an inducement. It furtlier 
appeared that, slun-tly after tliis confession, the mistress sent for a neigh- 
bour and infoianed liiiii of tJie c'onfession, Avherenjxm he had an interview 
alone with tin* prisoner, and asked her questions upoji tlic sub]ect, but he 
held (Hit no indiiceiiKMit, and she then made a similar confession. Held, that 
the second confession was so conii(*c(cd under tJio circumstances with the 
first that it was inadmissible. 

Tlie prisoner Avas indicted for the wilful murder of John Barnard, a 
child a year and nine months old. 

Jlooii/ r and yrville appean^l for the prosecution. 

St, Afihifit (at the request of the Judge) w"at(*lied the case for the pri- 
soner. 

It a}>pH.ired that th<‘ ehild, on the day of its death, had been last seen 
alive hi th. arms of tin* prisomu*, who was a vservaiit in the family of its 
pareiiis, and it was aft .ewards dis(*overod d(‘ad in a ditch of w’^ater, where 
it liad (Hod from sulVo(‘at ion. No (.-liarge at that time w^as made against the 
prisomr, hut. about iwo months afl(T, a lire leaving broken out in tlic 
farmyard ot tlic Barnards, suspicion rt‘st(Ml upon tlu‘ prisomr with refiu’enoe 
to it, and sln^ Avas questioned upon tin? siilijcct hy Mrs. Barnard (the motlnu* 
of the child'-, and after sonic conversation as to the fire, she said to the 
prisoner, liad you aintliiiig to do wdlli my child disappearing from 
the door stejj y*’ ITponIhis tlu' prisomu' eri(‘d, tind said, ‘"'If you Avoift 
send for ih(‘ jiolico I will tell the trutJi.” T(j this Mrs. Barnard repli(*d, 
“ I will m.d hill! you if you tell lln^ Irutli ; yon w'ill oe niueh happitu* if 
you ti'll tlic truth,” and slie piMuniscd not to send for the policM.*. Up^n 
this, it was pi‘0]>(^scd 1o tj'ive i*vid«*nc«‘ of a. confession then made, which, 
liOAVovcr, the learned Judge refused to alloAv, as being inadmissible .on the 
gnjund of the indueenKUit. EiidiauM' w^as tluni giv(m that a neighbour (a 
Mr. Swand; had b<‘(‘n short I}’ aftmavards sent for by Mrs. Barnard, to whom 
sh(^ stati.Ml th(» fact of tlie c.mfession, \vii(Teup(;ii, being in the room alone 
Avith the ])nsou»‘r, lie put emtain qm-stions to her wdiich resulted iti her 
also (as it w^as alleged) confe>»^ing to him. 

propo.se<l t(» gi\e in evidence this alleged confession, and did so 
upon the ground that it was a voluntary confession made to another 
person Avitlumt any indu(*(.uiH*nt. 

St, Aiihifii eontend(^d tliai this second alleged confession Avas the 
offspring of the inducement ludd out shortly before by Mrs. Barnard, and 
that tli(* tAvo AV(^re under the ciren instances so connected as to be each 
iiiadniissibh*. 
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Dknman, J. !— “ Tliere are eases wfuch hold tlia,t a confession onee rejoet- 

ed on the ground that it was made under an inducement does not becjonie 
admissible merely from the fact that it was again made to some other per- 
son who has not held out an inducement, the inducement being deemed to 
bo a continuing one. But I am not at this moment aware of any case in 
which it has been held that, where the person who held out the indiicemeiit 
is absent, then a confession made to a third party is not admissible, no 
fresh inducement having b<ien lield out. The general principle is clear, 
that if it is made out to the satisfaction of the Judge, that the statement 
was not made voluntarily, it is not admissible. It is not merely a question 
as to wliom the confession is made, or when it is made; but it is a matter 
in which you have to get at the mind of the prisoner, and sec wliethe;^’ or 
not it is probable that the confession was inad(^ voluntarily, in the proper 
sense of the word. The objection to it here is, that it would not have becni 
made but for the previous involuntaiy statenieiit, and it is m i le in answer 
to questions put by the p(‘rson to whom it was made, which ({uestioiis were 
induced by the information obtaim^d from the persi>n to uhoru shortly be- 
fore a confession had been made uinh*r an imluceiiient. (His Lordship liere 
retired to consult with the Lord Oliief Baron iq>ou the subject. Ujmhi liis 
return he said;) Having considered tin* point with the Lord (UiLef Baron, 
wo are both agreed in thinlcing that the confession to Sweet must be re- 
3(‘cted, upon the ground that it was so coniKrti‘d under the circumstances 
with the inducement held out by Mrs. Barnard as to be inadmissible in 
law. 


Thfi av/s canvirfrd of it ml ordered to tie, 

pcnol servitude for life. 


In waiaiing an accused person bt*Fr)ro talcing down liis statiunent, a 
Reff V Dedar ^bigistrate should >tate how tlie accusi'd was warned. 
„ TTT -n A Ahm’isirate oim-ht not to use ;i lithoLiTa])hed stamp 

Nushyo.l4S. W. R. Uis si-uahm.. 

Or. R. 81. 


A Deputy Magistrate committed certain prisoners for trial on a charge^ 
Reg V Radhu dacoity. Some of the ])ri?s(»uers liad (*oiift\>sed 
Jana, 3 B. L. R. A, Or. strati-. Imt he failed to re- 

RQ . a rt 10 Q 1X7 cord the examination oi the pi-isoners, or to atte^^t 
59; S. U. 12 D. W. rt*quired hy section of the Code of Criini- 

R. Cr. R. 44. ProtHalnre (Act XXV ot ISbl). The Sessions 

Jndgt^ tlierefoi’O refnseil to admit the examination of tln^ prisontTs by the 
Deputy Magistrate in i*vidence, and also refused to jiostpone the trial for 
the purpose of summoning the Deputy Magistrate and taking his evidence 
in the matter. 

Hold (1) that the examination of the prisoners was inadmissible in 
evidence. (2) Tluit it being wholly within the disendiou of the Jmlge, 
uud(‘r section 3(>(> to say whether or not. ho should postpone the trial, or 
summon any witness to give his CTidonoe, the High Court, as a Court of 
Revision, would not interfere or order a new trial. 
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A confession not recorded according to the provisions of Act X of 1872, 
section 346, is inadmissible as evidence. 


Sco noir 
a. 53J, 

Ohand 

Pal, 24 S. W. R. Or. 
R.29. 


A statement which a man in tlio custody of the police, volunteers to one 
Van w wranmahiin T) 08 ition of a Magistrate, can be used as evi- 

S' Q the man who makes it. 

Roy & anotner, 24 S. ^ 

W. R. Or. R. 33. 

The matter before a puncJiayaf^^ was whether M. and K. had mur- 

Empress v. Mohan thereby .li8*pialified themselves from 

T I ATT ti^rtlier intercourse with the rest ot their brother- 

^ All Aft ^ * * hood. M. and K. made certain statements before 

R. All. 46. the juniclinifai^ wliicdi it was afterwards sought to 

prove against tliein on their trial tor the inni-der ot‘ B. as confessions corro- 
borating the evidcniee of an a.p]>rover. I'he witu(‘sses called to prove these 
“ conf(‘ssioiis ” did not state specificallv, what was said by M. and K. 
before the pfinchayat. One witness, a, inenibor of tlie pnnehauaty said : M. 
confessed and K. acquiesced.^’ Auotlier witness, also u member of the piui^ 
chaj/afy said: M. and K. were taxed with taking B.'s house, upon which 
botii admitted having murdered him.” The same witness also said: ‘‘The 
admissioii^^i were not taken down.” Tt ajipeared that it was not till at the 
sixth m<‘( Mug of the and when M. and K. were threatened with 

excoinmunicatioufioui caste for life, tlnii they made sindi statements. Held, 
that, if the statements attributed to M. and K. had beim actually ma.de, and 
assented to, and this face had been duly proved, the provisions of section 
24 of Act 1 of 1872 (jould not be jdeaxled against their admissibility on the 
ground that such statoineiit.s had been caused by such threat, for the mem- 
bers of the pvitr/taj/ffl were not in authority over M. and K. wdthiu the 
meaning of that section, nor was there any tlireat made haviag ref(»rence 
to any charge against them. The statements, however, could not be accepted 
as Rulhcieiit in tlienisolv(»s to corroborate tlie evi<lenoe of the approver, or to 
supp^irt the con* iciioji of M. and K. for the inurdiir of 3. The statmnonts 
were in geiujral terms, tnid rej)r(‘sented only tin* impression conveyed by what 
might have been said, to the mind (»f the witnesses. It was ahvays essen- 
tial that tljc Court should know as nearly as possible what were the words 
used by the supposed confessors, ami what werii the (piestions or matters in 
regard to which tliey were said. It niiglit have been, that the words 
ascribed to M. and K. taken with the qiujsiious put, and the exact subject- 
matter of the impiiry, did not amount to a confession of the guilt believed 
by the hearers to have been confessed. 

P. accused of the murder of a girl, gave to a police officer a knife, say- 
if was the weapon with which he had committed 

Empress v. PMcham, 

4 1. L. R. All. lUo. girl’s anklets at the scene of the murder and 

would point them out. On the following day he accompanied the police 
officer to the place where the girl’s body had been found, and pointed out 
the ankhits. Held that such statements, being confessions made to a police 
otticcr, whereby no fact was discovered, could not be iiroyed against P, 
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Observations on the use of confessions made to police officers. Reg. 
V. Jora Hasji (11 Bom. Bep. 242) and Empress v. Bama Birapa (I. L. B. 3 
Bom, 12.) referred io. ^ 

One Pancham, convicted by Mr. yT. Dutlioit, Sessions Judge of Allaha- 
bad, of the murdm* of a girl called Parugia, and sentenced to death, ap- 

S caled to the High Court. The appeal came on before Stuart, C. J. and 
Irodhurbt, J.- It was contended before them, inter alia, that certain con- 
foswions made by the appellant while in the custody of the policOj hud boon 
used as evidence against him contrary to the provisions of section 25 of the 
Indian Evidence Act 1872. The learned Judges differed in opijiion as to 
the propriety of the appellant’s conviction, Stijakt, C. J. being of opinion 
that it should be affirmed, while Buodjiurst, J. was of opinion that it should 
be quashed on the ground that the evidence was insufficient for a convic- 
tion. In consequence of this difference of opinion the case was referred to 
Sti^aigiit, j. 

Stuart, C. J. : — On this subject we have first the evidence of Imam Ali, 
the head constable of Karari. He deposes, after ex])Lunmg his finding on 
the 1st October the blood-stained clothes in Paneliani's house ; On the 
2nd October, Pancham made a statement to the darogali and ga,vo up this 
knife as the weapon >vith which the murder was committed. He took it out 
of his wai^jt-belt and gave it to the darogali. This was in my presence. 
This was at W) p. m. He also said that he hafl thrown down the anklets at 
the scene of the murder. As it was late at the time, he said he would point 
them out in the morning. On the 3rd October soon after sunrise, lie re- 
peated this statement, ami cou<lnete<l me, and tlie sub-inspector, and many 
other people, to the juar field wdiere I had ft>u.id the body, and there at 8 
or 10 paces to the south from the place wdiere it had been, and after a slight 
search, produced from under the hnnes, whicli were stivwc;d about, these 
anklets.” Now the fact thus deposed to of Pancliam giving up a knife to 
Hie darogali in presence of the witnesses as the weapon Avilli wdiicli the 
murder was committed, is of course inadmissible as evidence agaiimt liiin 
proving a confession or admission of his guilt. But there are other things 
in this deposition which apjiear to mo to be not only not exc*ludod as evi- 
dence, but which come fairly wdtliiii the meaning of section 27 of the Evi- 
dence Act, by which it is provided that when any fact is deposed to as 
discovered in consequence of information received from a jicrson accused of 
any offence, in the custody,. of a police officer, so much of such information, 
whether it amounts to a confession or nut, as relates distinctly to the fact 
thereby discovered may be jiroved.” This dejiosition is evidence therefore 
against the accused as proving that, on the 2nd October he made a state- 
ment to the darogali and gjive up a certaiu knife which he took out of his 
waist-belt ; also as proving that he had thrown down the anklets at the 
scene of the murder : as it was late at the time, he said he w'ould point 
them out in tlie morning ; also as proving that soon after sunrise on the 
following morning the accused rej)eated his statement and conducted the 
witness and the sub-inspector and many other people to the juar field 
where the witness had found the body, and there at 8 or 10 paces to the 
south from the place where it had been, and after slight search, produced 
from under the leaves, which were strewed about, the anklets. The deposi- 

u *' 
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tion then of this head constable, although not legal evidence of any con- 
fCBsion, is I liold admiBSiljlG as evidence of all the other circumstances re- 
ferred to in it,*^ 

I should add that on this subject of the exclusion or admissibility of con- 
fessions made to a police officer, nothing can be more imreasonable, and I 
may add unjust, than the hard and fast line that is often attempted to be 
drawn ill this country. Section 25 of the Evidence Act no doubt provides 
that “ no confession made to a police officer shall be proved against a per- 
son accused of any offence.” Now if this be meant to apply to all state- 
ments, however voluntarily made to a iiolice officer, nothing could be more 
impolitic or obstructive, and I tiaist that this provison is not to be under- 
stood in any absolute sense and under all circumstances whatever. It 
ought to be read and understood in connection Avith the other sections 
which follow it, particularly section 28, for taken by itself and applied in- 
discriminately it is simply irrational and absurd. Such a naked applica- 
tion of the section is also plainly opposed to the law of evidence as applied 
by the Courts in England, a good illustration ot Avhich is supidied by what 
is called Baldry’s Case as i^eferred to in Roscoe’s Evidence in Criminal Cases, 
4th edition, by Power, 1858, p. 40. There avc are told that all the autho- 
rities upon this point (the prisoner’s confession) were brought before the 
Court of Appeal in the argument of the prisoner’s Counsel. The confession, 
which that C(mrt unanimously held to have been rightly received in evi- 
deiice at the trial, Avas made to the police constable, Avho, haAUiig ai)pre- 
hended Th*) prisoner on a charge of murder, said to him that he need not 
say aiiytiiiiig to criminate himself, as what he did say would bo taken down 
and used as eAudeiice against him,” and thereupon the prisoner made the 
confession. “ In this country T daresaj" it might be fairly argued tliat such 
a confession as aa^us made' in Baldry’s Case did not come within the implied 
exce])tions to section 24, and AA^as distinctly struck at by section 25, hoAvever 
unreasonably. But I have no doubt in my own mind that statements by 
police officers embodying and includiiig Avliat may be understood as a con- 
fession or admission of guilt by an accused i>orson, are nut Avholly inadmis- 
sible, but may be recta vt*(l and apjdied so far as they prove merely corrobo- 
rative circamstances and 7i()t an absolute confession of guilt.” 

Stk.vujht, J. (After discussing the facts and concurring in the con- 
clusion arrived at on them by the Chief Justice, continued) : — I have only 
one other inatttT upon Avhich to remark. The learned Chief Justice in the 
course of his judgment, no doubt lunang in his mind certain arguments 
used by the Counsel for the appellant at the hearing of the appeal, has made 
some remarks in referemre to the admissibility of certain pojrtions of the 
evidence of Ilanuishur Dayal, Imam All, and Ilurdc, which detailed state- 
ments made by the appellant Avith regard to the knife and the anklets. I 
need only remark that, in my opinion, those statements amounted to con- 
fessions ; that they were made to the police, that no fact was discovered 
in cousoquerice of any information derived from such statements within the 
meaning of the proviso contained in section 27 of the Evidence Act ; con- 
sequently I consider that the proof of them was wrongly received, in con- 
travention of the prohibition of section 25 of the Evidence Act. As to the 
statement made by the appellant Avilli respect to the knife, that is an obvi- 
ous confession, and his remarks about the anklets bear a like construction. 



CONFESSION. 


313 


But with regard to these latter, it is obvious that the anklets were not dis- 
covered in consequence of what he had said, for on the contrary the appel- 
lant himself went Ivith the police and pointed out the spot where they were 
lying. In short it was by his own aci, and not from any information given 
by him, that the discovery took place. It seems to me, that the obvious 
intention of the Legislature in passing the provisions contained in sections 
25 and 26 of the Evidence Act, was to deter the police from extorting con- 
fessions by rendering such confessions absolutely inadmissible in proof, 
unless made in the immediate presence of a Magistrate. It is manifest that 
the prohibition laid down in these two sections must be strictly applied, and 
any relaxation of it in accordance with the proviso to section 27 should be 
sparingly admitted, and only to the extent, of so much of the accused’s 
statement as directly and distinctly relates to the fact alleged to have been 
discovered in consequence of it.” 


Act X of 1872 has not altered the law under which a confession before 
Proceediuirs of 7th ^ head of a village was hold to be admissible in 

July, im Weir, 

258. 

The non-admission in evidence of a confession made to a village Miigis- 
Ammga.ni & an- constitutes such material error as will justify 

Other, accused. Weir, 

262. 


the High Coiu't in setting aside an acqnittal. 


It is unsafe in India, to act upon uncorroborated confessions of accused 

Bhokuva & others. 

Weir, 262. 

A confession made before a Court other than a Court in British India, 
Ohinna Venkadu. be udiuitted in evidonee even altlioxigh it is 

^ . certified in the niamier provided in section 122 ot 

1st prisoner, weir, ("ode (X of 1872^. To render such a. confession 
263. admissible, it must be sworn to in the same maimer 

as confessions made to private individuals. 

An omission to certify a confession in the manner provided in section 

ICamftlfto>ftdu TiAti. P’lt to 

A.amai^aau, petl accused, when the accused has not been 

tioner. Weir, 367. 


s. 1 

A r 

Ito 


S. : 
Aot 


lire- 


jiidiced by the omission, is not such a material error 
as will justify the High Court in setting aside the conviction. 

A Deputy Magistrate, before taking down a statement from a person 

Queen-Empress V. police, noted on tl,e paper 

V. which he Avas about to take doivn the statement, 
Uzeer, 10 L L. R. following Avords Avliich, after excluding the 

Oalc. 776. police olHcers from bis presence, he had A’er bally 

addressed to the accused ; After excluding from my presence the police 
officers, who brought him, I warned the accused that what he would say 
would go as evidence against him ; so he had better tell the truth.” Held, 
that the use of such language was calculated to hold out an inducement 
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to the prisoner to confess, and that ^uch a confession was therefore inad- 
missible in evidence against him. 

Confessions of prisoners are not, as against their fellow prisoners who 
Queen-Empress v. present when the confessions were made, 


Bepin Biswas 
others, 10 I. L. 
Calc. 970. 


& 

R. 


such corroborative evidence of the statement of an 
approver as would justify the conviction of the 
other prisoners thereon. Confessions of two of 
several accused persons made in the absence of the 
others are of no weight as gainst the latter. 

S\ich confessions, as well as tlie statements of approvers, are always 
regarded as tainted ; because, from the position occupied by the persons 
making them, they are not entitled to the same weight as the evidence of 
ordinary witnesses. An accused person is not bound to account for his 
movements at or about tlie time an offence was committed, unless, there 
has boon given legal evidence sufficient to convict him of the 

offence. 


On a certain day 

Empress v. Yakub 
Khan, 5 1. L. R. All. 
253. 

Anifutnrr,) (T. L. 


a confession by an accused person was recorded by a 
Magistrate, and on ihe next day the same Magis- 
trate, having jurisdiction to do so, examined the 
witnesses for the prosecution and eventually com- 
niilled tlie accused. Held, following Emjyress v. 
R. o Calc. 9o4). that such confession, having been 
made to a Magistrate coiiipcteiit to liuld, and who actually then was holding, 
ati inquire preliminary to committal, must he regarded as falling \ritliin 
section of Act X of 1872, or section 312 of Act X of 1882, and as such 
governed by the reser\ations contained in section 346 of the former Act or 
sectK;ii 361 of the latter. 

Observations on sections 342 and 364 of Act X of 1882 (Criminal 
Procedure Code). 

A policeman on being cross-examined stated, that when he arrested the 
Oueen Empress v. prisoner, tlie prisoner said to him, pome Chinamen 
iVTafliowcs mi T D* cit the i ottc of ocnrrreucti ciiiiiQ out with hatchets ; 

1099 * * * in re-examination the policeman so far altered the 

Calc. 1022. words stated to have been used by the prisoner, as to 

substitute for the words at the tuna n/ ike occurreMce the words at the time and 
on being asked if the imisoner hud explained what time ” answered, he 
said “ at the time 1 struck the deceased.” 

Counsel for the prisoner interposed and objected to the evidence. The 
Standing Counsel eontendod that lie ^yas entitled to clear up a matter 
which had bt‘on left in doubt by the cross-examination. Held, that the 
evidence could not be given. 


END OE PAET II. 
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PAET III. 

CRIMINAL PROCEDTJEE. 


ABSCONDING OFFENDJTRS. 

Held, by the mujority of Court (Sktox-Kaui?., J. disseutin^j that 

Don* V niiiinirAA sectioiis iHi Jiiid 185 of tlie Code of Criiiiiiial Pro- 
Iteff. V. i/numroo no provision for 

^* **^^'"* any investij^.ilioii bv a Maj^istrate of the claiius of 
85 F. B. third persons to pi’opert}^ wliieh lias beLni attacln* !. 

The claimants are not barred by tlie sale, a ml may bring a suit in the Civil 
Court against the purcdiasers to establisb iludr rights. 

Sections 183 and 18 1 of the Code of Criminal Promlnro (Act XXV of 
Reg V Muddun (lu’<>^daiu itiou and attaebment of property of 

Mohun Podar, 


K S. 88, 
^3, Act 
X., 1882, 


o q absconding parties) do not apply to offences punisli- 
^ abh‘ AvUh imprisonment t.‘xt ending to G months only. 
W. R. Or. R. 34. TIktc is no rule which requires a Magistrate to 


S. " S8, 
^^y, Act* 
X., 1882. 


recpiives 

satisfy himself that a party lias al).^comled before issuing a proclamation, 
but the party on suing to recover his property, may provt» b}" evidence that 
he had not absconded. 

Held, by the majority of the Court Campbell, J.) that a 

Tr warrant addressed to a police ollicer to a}>pivjieud 

J * an offemh^r, and 1o hrimg him before the Magistrate, 

Chunder Gnose, 6 S. summons, notice, or order within tlie 

W. R. Or. R. 71. iiK‘iinin<jf of scHitioii 172 of tlio Penn] Code, mid that 

tlie offence of abscondin'' by an offender asiiunst whom a warrant has been 
so issued, is not pnuisbable under that seetion. 

Procedure by Magistrate ludbre derl iring a forreiture of the iiroperty 

J. 1 «• 1 . of an absconded ull'euder. 

. Shewdyal Singh v. 

Sirban Singh- 6 S. 

W ■ R. Or. R. 70. 


Before tbo passing of an order declm-ingibe property of an aecused person 
who eannot be found, to bo at the dispos.il of the 

Shewdyal Sing v. 


as. g; 

a proehniiatioii uinlcr 


Govei’iiiuent, there must be 

Oriban Sing, 6 S. W. section 18:1, t’odo of Criminal Procedure, (Act. XXV 
R. Or. R. 73. of 1801) specifying a time witiiiii wbieli such per- 

son is rcc[uircd to appear. But befoi’e a Magistrate eaii issue sueli a pro- 
clamation, be must be satisfied that such person has absconded or is con- 
cealing himself for the purpose of avoiding Abe service, of the warrant. 

45 
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The property of an accused whh had absconded, having been attached 
-- after the usual proclamation, and made over to Go- 

JXLaanasurw vernment, it was held that under the circumstances 

petitioner, 9 S. W. ^his case, it was not necessary, when the accused 
R. Or. R. 27. returned and ai)plied for the property, that the Go- 

vernment should adduce evidence to prove that the accused had absconded, 
or that the legal formalities of the proclaiuation had been duly attended to, 
as the accused did not deny the attempt to arrest him, or the issue of the 
■proclamation. 


§. s. Jtr, 
88 , 

DO, Act 
X„ 188?. 


Section 172 of 

Hossein Manjee, pri- 
soner, 9 S. W. R. Or. 
R.70. 


the Penal Code applies to a witness who absconds to 
evade service of wamint issued under sections 188 to 
190 of the Code of Criminal Procedure (Act XXV of 
1861), while section 183 of the latter Code applies to 
a party who .absconds. 


The proj^er remedy of claimants to property attached as belonging to an 
Chunder Show Sino-h f»bsconding offender, is by a civil suit. The Court 
. ^ - docl iiiod to <pi:i8h .such an attachment as made without 

oS OtilGrS, 111 FG, 1/ ohsorvauce of the due foruialities, being of opinion 
S. W. R. Cr. R. 10. that the plea of informality could be considered on the 
surrender of the fugitive, but cautioned the Magistrate against a sale until 
the neeilful formalities were carried out. 


a.., 

18 ^ 2 . 


Wbeve property 

Government of 
Bengal in re, 9 B. L. 
R. 342. 


of an absco3iding ofl'ender had been attached and 
declared to be at the disposal of Government under 
>.<*etioii 181 of tlic Criminal Procedure Code (Act 
XXV of 18()1), and the offender was subsequently 
convicted under section 174 of the Penal Code, and 
such conviction was upheld on appeal, held, the High Court had no power 
to mahe any order with r(‘spcct to such property. Where an ord('r for the 
release of ihe pr(»perty so altached had been obtained from the High C(»urt 
on an purte api)licaf ion, and on an incorr(K-t statement of facts, the High 
Court, on the application of the CJovernmeut, cancelled such order. 


The facts of the case appear fully in the judgment of Pheak, J. : — 
Ramkishore Sein in April ^71, the Mii-i«trHto of Mddah^^ 

10 B L R Ann deposihon oi one ileeralall Doss, issued a war- 

... pp- of arrest , upon a charge of forgery, again.st five 

persons, inclnding Ram Kishore Sein, the present pe- 
titioner. This warrant was intrucluous; and on the 8th November, 6 
months afterwards, the police officer charged with its execution, made a de- 
position before tlio Magistrate, n]^on whifjh the Magistrate passcul this 
order : ‘ It is ordered under sections 183 and 184 of Act VIII of 1860 that 
proclamation ))e issued calling on thes<^ five persons abovonamed to appear in 
my Court on or before 18tli D(‘cember 1871 and that all their moveable and 
immoveable property be attacluMl under section 184.’ On the same day, 
a proclamation was drawn up hy the mohurrir of the Court, and signed by the 
Magistrate, requiring Ram Kishore Sein amongst others, to appear in the 
Magistrate’s Court on the lOth December. (After referring to several en- 
dorsements which appeared on the proclamation, Phear, J. continues) : — ^This 
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somewhat remarkable set of endorserifents constitutes all the existing evi^ 
deuce relative to the fact of publication of the proclamation. It refers, as 
far as I can gather, to publication at Kihurba only ; and is silent as to any 
sort of publication at Baipore, the place where the petitioner resides, and 
the place to w;hich the proclamation itself described him as belong- 
ing. The petitioner did not surrender himself before the 10th December. 
But he did in fact surrender himself, together with two others of the five 
accused persons, on the 19th December. He was then committed to Hajut. 
Afterwards, from time to time the petitioner was brought up before the 
Magistrate, and as often remanded, although no evidence had been taken 
since the date on which the Magistrate originally issued the warrant of 
arrest. And this continued until the 27th April lHr2, when the petitioner 
and the two other prisoners applied to the High Court for relief. A Divi- 
sion Bench, consisiing of the Chief Justice and Aixslik, J. heard the 
matter, and the Chief Justice, in giving jivlginent, stated : — There was not 
any ovidened taken which could be made the foundation of a charge ; and 
the Magistrate appears to have been influenced in tlie course which he 
took by the expectation that, after some time and by dint of enquiry some 
evidence might be obtained.” The High Court, therefore, made the order 
that the last order of remand, namel}^ that of the 20tli February, should 
be annulled. The consequence of this order was, 1 believe, that the petitioner 
and the others were discharged on the Ibth May. In the July following, 
the petitioner applied to the Magistrate to have ihe order of attachment, 
which had been put upon his^ pro2>eriy, simultaneously with the issue of 
the ijroclaination on the 8th November removed. On that application the 
Magistrate said : — Under all these circumstances I see no reason why the 
provision of the law as to this attached 2 >ro 2 )erty, being at the disposal of 
Government, should not be earned out, and I order accortliiigly.” It thug 
appears that, while the iietitiouer is a tm' man, with no charge in fact 
hanging over his head, simjply because, as the Chief Justice plmised it, no 
evidence has been found to suppiort the original charge made agaimst him, 
yet as much of his property as could he got at by the Magistrate is, by an 
order passed by the Magistiute since the petitioner’s own release, forfeited 
to Government. It seems to me that this certainly is a startling state of 
things, to say the least, and very strong grounds are in‘C‘dod in my judg- 
ment to prove that it is right. The Government pleader has urged upon us 
that we should not at this stage interfere in the matter, because it is still 
^en to the petitioner to appfly under section 185 of the Criminal ProciHlure 
Cfode to have the property restored to him. But as far as 1 understand the 
proceedings which have been taken, the a 2 q)licati(m which lie madt' in July 
last, to the Magistrate, was in fact an application to have the benefit of the 
provisions of that very section, and that application has betni refused. 
Now on turning back to the conimoncement of tlu^se pmu'cedings, I may 
take it as being at this time beyond contest that, in order to lay a sutticiont 
foundation for the issue of a proclamation under sei'tiou 182, and tlu? accom- 
panying order of attachment under section 181, the Magistrati* must, upon 
some siiflicient materials, find judicially (that is, by an exercise of judicial 
discretion applied to the consideration of that material) that the person 
against whom the proclamation is to be issued has absconded or concealed 
himself for the purpose of avoiding the service of the warrant of arrest 
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previously issued ag^nst him. Bht in this case, according to the record 
which ha,s been sent up to us, the Magistrate ordered the proclamation to 
issue without having previously come to any finding at all. We have in the 
ofBicial copy of documents laid before us merely a deposition of a certain 
Mohima Chundor Ghoso, Court Inspector, followed immediately on the 

same paper by this order It is ordered under sections 183 and 184 of Act 

VIII of 1869 that proclamation be issued calling on these five persons above 
named (that is I suppose. i»iontioned in the deposition) to appear in my 
Court oil or before It was distinctly held by Norman, J. iu Shewdyal 

r. Gribaii Sing ((> S. W. R. Cr. 73 that ‘‘ before the Magistrate can issue 
the written proclamaiioii iiinler section 183, and order the attachment of the 
property of an accused parl y ndio cannot bo found, he must be satisfied tliat 
sii(?li person is absconding or concealing liimsell: for the purpose of avoiding 
the service of the Avarrant. The Magistrate should have recorded iu liis 
proceedings Avhetlier or not he was so satistiod.’’ I entirely take this view, 
and I think that, until the Magistrate had judicially found alS a fact upon 
sulticient informa lion, that the person against whom the proclamation is to 
issue, had absconded or concealed liiinself for the inirpose of avoiding appre- 
hension under the Avairant, he had no authority to issue that proclamation. 
Not only is it the case tlifit no such finding appears to have been come to 
by the Msigistrate so far as this record speaks, but it seems to me that 
the depo.'ition oL the Court ins 2 ) 0 (*tor, if stretolied to the utmost, could not 
l)ossibly VI reason be made the ground of a conclusion that Ram Kishore 

Sein Avas ri fact evading the service of the wanunt 

I think', hoAVOA^er, it is right that 1 should tliroAV out as my own opinion 
that the period of 39 days, Avhicli is 2>rescribed in section 183 as the iniiii- 
miim 2A(U'iod Avitbiii Avliioh the j)crson is to bo required by the proclamation 
to ii]) 2 )enr, Avas intended by the Legislature to run from the date on Avhich 
the publication in the mode 2 »rescribcd by the same section should be effect- 
ed, iiainoly, by readiugtbe jiroclamationxmblicly in some conspicuous i)lace of 
the town or village in Avbicli such ixTson usually resides, and by aflixijig it on 
some co]iS 2 )icuous x^art of llio ordinary place' of abode of such person, or on 
some consxncnons xdi^cc', oF such town or at llage. If this view be correct, then, 
in as unicli as avc luive cc.Tiainly no evidemee at all in this case as to AAhen 
the xn-ochnnalK*n aa'hs read in the Ioaaii or villager of Raij^ore, where, accord- 
ing to the x^'oclumation itself, the j>e(itioner usually resided, or Avlicn it 
Avas affixed on sr»me consx)icuous x^art of his ordinary abode, it 

Avould be impossible for us to infer that he dhl not, by coming in on the 
lOtli I)(‘cember, come in Avithin 39 days from the date of publication of 
the proclamaiiou if duly elfc'cied iu that manner, i. c,., within the 30 days 
as limited by the Act. Tlit^ Magistrate seems to think that the 30 days 
should be countc'd froin the date of issuing the proclamation. If this were 
so, then as Mr. W oodrollV) AX’sry rightly x^oliited out, the proclamation might 
get into the hands of some subordinate Court officer, or, even going further 
than this, into the liaiids of some local officer for the purpose of being 
Xmblisbed according to the terms of section 183, and yet might not in fact 

become published at all Avithin the period of 30 days I 

will fiuthor add tha t the inclination of my opinion is, that the declaration 
of forfeiture directed to be made in section 184, Avas intended to be in further- 
ance of a matter of procedure, and not simply as a mode of punishment 
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for contempt of process; and in this ^ew I think that, if it is not made 
before the person affected by the proclamation has come in, or lias been 
brought in, it ought not to be made at all.. Because by that time its pur- 
pose has been effected, though cven^ possibly by other means than that of 

the process which was evaded ’ It seems to me 

very clear, however, that the attachment and order under section 184 have 
been made without sufficient ground in law, and must be set aside/^ 

A warrant addressed to a Nazir by a Civil Court for the arrest of a 
Reir V Zahoor Ali defendant in execution of a decree, is not a notice, 
’ summons, or order, within the meaning of section 
Khan, 4 N. W. P. 172 of the Penal Code. 

Rep. All. 97. 


Where an accused person wns arrested as an absconded offender, and 
Ppo* V WiittAAwp witlioiit evidence being gone into on that charge, an 
^ N W P R All* oiiquiiy was made into liis mode of liveliliood, with- 

oJN. W. ir. J&ep. All. any summons being issued under section -100 of 
2* the Criminal Procedure Code, (Act XXV of 1861) 

such proceedings were held to be in-egular. 


Absconding, by a person against whom a warrant lias been issued, must Now 
Ppo* V Amir Tan dealt with i?\ tlie manner provided by law under 
7 “W T3ir*P Uovi All* Code of Criminal Procedure (Aet X of 1872), and 
* . . p. . ^ ^ under section 172 of the Indian Penal Code. 

302. 


The words order the attnehmont ef any moveable or imnioreable 

Proceedings of 12th ”, ‘ f J' .'if Crh fvAl Proc.Hluro 

TWT iQftQ A -M A C<)de (Act aXV ot 1H>1) are enabling and net ro- 
* iriaa. gtrictive, and the Magistrate may attacli both kinds 
Rep. Rul. 48. Qf property. But iie must issue his warrant of 

attachment simultaneously witli the proclamation if ho resorts to attach- 
ment at all. 


1 ^2. 


Where an accused person has absconded, and it is intended to record 
rtu u* -D- A evidence against him in his absence, it is recpiisite, 

Gnui^in Bina V. section 512 of tbe Codi' ot* Criminal Procedure 

Queen-Empress, 10 I. X of 1SS2), tliat tlie fact of the absconding of 

L. R. Calc. 1097. the? aeoused should bo alleged, tried, and estahlished, 

before the deposition is recorded. 


ACQUITTAL. 

The High Court sitting as a Court of of Eevision, cannot interfere to 
Wont st't V(‘rdict of acquittal hy a jury, on the 

g»undofm»airectio.b,tUeJ.dge. 

R.A.Or.8; S.0.10S. 

W.R.Chr.R.14. 
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Aot X., 


now 
& 48£», 
ActX., 
im. 


f*. 3uT, 
jA ct X., 
188S. 


ft Others, 8 S. W. R. 
Or. R. 47. S. 0. B. L. 
R. Sup. Vol. 760 F. B. 


An express finding by the Sessions Judge, that the case does not fall 
Reg. V. Sheikh Baju ^ider any of the clauses of section 300, is tanta- 
mount to an acquittal of murder ; and after such an 
acquittal, the* High Court cannot either as a Court 
of Appeal, or a Court Revision, look at the evidence 
for the purpose of reversing the acquittal, and , of 
con\dcting the prisoner of murder. 

A Magistrate cannot decide the case of a prosecutor without examiu- 
Reg. V. Sreenath witnesses. Tf, upon such trial, ho finds 

Mookhopadhya & prosecutor has no right to bring a criminal 

others 7 S W R Or should acquit the prisoner on that ground. 

R. 45. ' 

Where a prisoner is released by a Court of Sessions on the ground that 
Reg V Wahed Ali proc(H‘ding-s had in his cas(% were illegal iind irre- 

1Q Q w P p AO there is no bnr under section 55 of the Code 

W w.tt. or. cViniinal Procedure (Act XXV of 18G1) to his 

being subsequently tried and conviidc'd of tlie same oftence. 

WJierc a prisoner is acquitted of itie offem^e charged, the Court ought 
Haree Bundhoo San- order tlie lu-operty in respect of which the 

tra, petitioner 5 S charged to be given to the prosecutor. 

W. R. Or. R. 55 ! 

A pi*' son tried and acquitted on a charge of using criminal force under 

Kaptan v. Smith 16 -552 (wliidi inchxdes the offence of battery) 

Qwpn po Qni he tried in respect ot the same criminal 

S. W . R. Cr. R. 3 ; S. C. luatter, on a (diurge of hurt. 

7 B. L. R. Ap. 25, 

The order for the release of the accused as nirdosh (guiltless) was held 
Ramjoy Surmah ft acquittal, and not a discharge, and tliere- 


others v. Mirza Ali, 
18 S. W. R. Or. R. 10. 


fore to have exempted them from a second trial for 
the same offence. 


The withdrawal of a complaint by the complainant, operates as are ac- 
Suchi Behara v I'he High Court has no authority to en- 

Nityanund Doss & tertain the matter n tall, except upon an appUcation 
4 - 1 .^ in Q m p niade with sanction of the (Government. 

Others, 19 S. lAr . R* 

Cr. R. 55. 

When a Magistrate, having called on the prisoners for tbeir defence, 
Okhoy Teli v. Modhoo ^he evidence of a wtness and finally acquits 

Sheikh ft others, 19 


S. W. R. Cr. R. 55. 


them of the charge, the High Court has no power to 
interfere upon a reference made to it under section 
296, Act X of 1872, 

The High Court acting under section 263 of the Code of Criminal Pro- 
Beg. V. Sidham Sir- cedure, convicted the accused in this case on the facts, 
car ' 20 S W B i^ot with standing the verdict of acquittal come to by 

Cr.R. 16. 


the jury. 
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The words “ appellate judgment^-of acquittal in Act X of 1872, sec- ^ 
QovemmentofBenffal 272 were meant to include all judgments of an Aitx.. 
V Ookool Ohunder Court by which a conviction is set aside. 

Ohowdhry, 24 8. W, 

R.Cr.a.41. 


Where an accused person had been charged with the murder of a 
Reff V Ridhoy Patro whom he was proved to have attempted to 

OA a w n rv P 1 * away from her husband ; and the assessors 

‘ ’ * • • • liad heard the case with the Judge found him 

guilty ; but the Judge, without any evidence to support liis hypothesis, had 
thrown out the supposition that the accused was the victim of a consi»iracy, 
and acquitted him ; and the Local Government appealed from the sentence 
of acquittal : Found by the High Court, that there was no evidence in sup- 
port of the Judge's suppositions oC the innocence of the accused; and 
held that his wrongful acquittal by the Judge, could not stand bet\veen him 
and the sentence of death which was the punishment for his offonee. The 
accused was accordingly sentenced to be hanged. 


On a trial by jury before a Sessions Judge, the jury returned a verdict p 
Reg. V. Koonjo Judge disagreed with the verdict, 

T 11 i f*nd snhmitied ihe case to tlie High Court. Held, so?' 

T p 1A* €£ n o(\ a that the Higli (^)urt liad power to set aside the^ ’^®*'‘ 
w ID n* p 1* ' verdict of the jury, and to direct an acquittal. Sec- 

W. K. Ur. R. 1. 2(1;^ (ti the Criudnal Procedure Codt^ (Act X of 

1872) explained. Conviction set aside except with regard to Koonjo Leth. 


Tn this case, in which the accused was charged under sections 111, 411, 

Reg. V. Hattt Khan, 

P - alter Jiearnig two ot the prosecutor s Witnesses only, 

lA J5, Jj. tt. App. without taking the evidence of the remaining 

witnesses named by the prosecutor, two of whom at least were ineseiit at 
the trial, an(Wvithout exa, mining the prosecutor himsidf in the presence of 
the accused, passed a jmlgment of acipilttal under section 211 of tlu‘ Cri- 
minal Procedure Code. The Magistrate, Inung of opinion tliat such judg- 
ment was illegal, reported the case, a.ml forwarded the record thereof, to the 
Higli Court under section 21)0 of the Criminal Procedure Coile, witli a 
request that that Court Avould pass “ an order directing the retrial of the 
accused with observance of the proper proctnlure.” Makkuy', J. : — We do not 
think that wo have poww to do what the officiating Magistrate asks, namely, to 
set aside the acquittal of the prisoner, and to direct a retrial. The proceed- 
ings of the Deputy Magistrate were undoiibtedly illegal, but they have 
resulted in the acquittal of the prisoner, and w^e are not eiiipow^ered by the 
Criminal Pi'ocedure Code to interfere when a prisoner has been improperly 
acquitted. If a prisoner has been improperly discharged, we may order 
him to be tried, or to be committed for trial, under the second clause of 
section 297. If the Legislature had also intended us to interfere wdieii the 
prisoner was acquitted, it would undoubtedly have been so expressed in that 
clause.” 





352 


DIGEST OF CRIMINAL CASES. 


The powers of interference givin to the High Court by section 147 of 
Corporation of Gala High Court’s Criminal Procedure Act (X of 1875) , 

were not intended to be exercised in tte case of an 
acquittal by the Magistrate, but only in the case of 
convictions or other orders, whereby a defendant is 
aggrieved or injured. 


V. Bheeconram Napit 
alias Bheecun Napit, 
2 I. L. R. Calc. 290. 


Sec now High Court, as a Com-t of Bevision, will not interfere with an 

Municipal Commit- order of acquittal. 

'**’**• tee of Dacca v. Hin- 
goo Raj, 8 L L. R. 

Calc. 895. 

An order dismissing a complaint under section 220 of the Code of 
Jadubar Mooker Crhninal Procedui-e (Act X of 1872) amounts to an 

“ jeeinre, 5 0. L. R. 

359. 


It is not tlic practice of the Hi^h Court to interfere by way of revision, 
V Chedi section 297 of the Code of Criminal Proce- 

Pa‘ *7 P T P 14.9 diirc (Act X of 1872)’ with an acquittal against 

tiai, 4 V/. Jj. xir. 144. whicli the Goveriimeiit may appeal. 


s. r;a. 

Empress 


Held, whore without asking the opinion of the assessors, a Coui*t of 
Session ac(pnlti?d an accused person, after his de- 
fence had been lieard, tliat such omission, although 
a serious irregularity, was not such an error or de- 
fect in the proceedings as was, with reference to the i>rovisions of sections 
283 and 300 of Act X of 1872, a ground for re visional interference. 


s. «sr. 

Act X., 

^**2* Narain Das in re, 1 
I. L. R. All. 610. 


s. 4.^.1, The 

13S2. ’Hardeo in re, I. L. R 


High 


AIL 139. 


Court is not i>reeluded by a judgment of acquittal, from 
cx<*rcising its powers of revision under section 297, 
Act X of 1872. Reg, v. Riseshar Pamdey (H. C. R. 
N. W. P. 1874, j)* ^^^7) observed upon. 


Per Tcumui and Svaxkik, JJ. : — Such jxjwers can onl^^be exercised 
where the judgment of ae(|uitiul has proceeded on an eia’or of law, and not 
where it has proceeded on an eri-or of fact. 


S. 439, 
Aot X. 


A private prosecutor can move the High Court, in the case of an ac- 
Sukho V Durga exercise its powers of revision under scc- 

Prasad & others, 2 1. 

L. R. AU.448. 


tioiis 297 of Act X of 1872. 


S. 63r), 
Act X., 
lHh2. 


A Magistrate tried and acquitted a person accused of an ofFence, with- 
Empress v. Gurdu& out propariug in ^vriting a charge against him. 

Ai. o T T 12 All oiijissioii did not occasion any milurc of justice, 

another, 3 L u, ll. ah. with reference to section 216 of Act X of 

129. 1872 Exidanation I, that such omission did not 

invalidate the order of acquittal of such person, and render such order equi- 
valent to an order of discharge, and such order was a bar to the revival of 
the prosecution of such person for the same offence," 


In nwdeo iu /V, rcaa “ J. I. L. II. All ISft,’* 
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The Covirt has' no power to disttfrb an acquittal, save on the appeal of 
Pair V PfaliaaTiAi* Government. The provisions of section 297 of Act 
VaTiHav A « X of 1872, only permit the Court to interfere, when 

ran^y « otners, o accused person has been discharged without being 
N. W. P. Ilep.^All. put on his trial. 

357. 

E. P. M. N. and 0. appellants, were convicted by the Court of Session 
Vonna Jh of attempt at murder. They had previously been 
n w P **’i®*^ Hcputy Magistrate, on a charge of volun- 

Others, 7 N. W. P. tarily causing grievous liurt founded on the same 
Rep. AU. 371. facts, timl K. P. and M. were then acquitted, while 

N. and 0. were convicted. N. and O. appealed to the Court of Session, 
and that Court, considering^ that the evidence showed tlnit tlioy ha(l ])ei?n 
guilty of an attempt at murder, forwarded the rticord to the tji:.*fh C^)^lrt, 
when the convictioii was quashed, and a new triiil ordered. The orde*r 
referred exprf 3 ssly only to N. and O., hut pro(‘eedi7igs wore commenced de 
novo against all the five persons, and tliey were coTinnitted to the Court of 
Session for trial on a charge of attempt at murder, jind convicti^d, as stall ‘d 
above, by that Court. The pleas of (tutre/oii^ convict i\\u\((n.frcjnfs nct/tfit 
could not be urged as an answer to the charge on wliicdi the appellants were 
convicted by any of them. 

The High Court cannot under Act X of 1872, interfere with iin im- 

Empress v. Miyaji 
Ahmed, 3 I. L. R 
Bom. 160. 

Where a subonliuate Magislnite of the 1st Class, acting without juris- 
«f OAtli diction, held a trial and ae(£uitted the aeeUM-d person 

^oceedmgs of 26th p,o,,.dnre 

July 1869, 4 Mad. XXV of heJtl that the High t'ourt alone 

Rep. RuL 60. • could set aside the (ituling under section to 1, and 

that the Alagistrato *of tlic District luol no power to do so nuder section 
436 of the Odtte us amended hy Act VllI of lfS(!9. 

A prisoner is entitled to be diseliarged from euslody imiiiediatelv ou 
Proceedings of 30th «eut of a,-<initta1 being prononneed. and no 

_ . e wr j formal warrant IS necessary . 

Oct. 1869, 5 Mad. 

Rep. Rill. 2. 

W^hen a judgment of acquittal is reeortled, it is not necessary to re- 

Reg. V. Paxvati, 7 
Bom. Rep. OroWn 
Cases, 82. 

After an accused person has betm acquitted umle)- .soetiou 25-3 i>f the 
Pocr V Vftnirn Narsa C!ode of Orimiiisil Prueeduve (Act XXV of I8()lh it 
^ ' is coiApetent to the Session Judge to interfere 
9 Bom. Rep. 17U. under section 435 of the same Act. 

46 


S.489, 

ActX,, 

lf>e3. 


S. 439. 
Aot X., 


S.258, 
IM, ISS, 
4.711, Act 
X. 


S. S.2.t8, 
488. 488, 
Act X., 
1889. 
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B.40S, 

ActX, 

1882 . 


Where the accused was once acquitted of the offence, he was not liable 
Ck)Vt. V. Dowlut, 2 ^ tried again for the same offence, and the 

N. W. P. Rep. (Agra) 

Oriml. 3i 


conviction was therefore under, section 65, Act XXV 
of 1861, illegal. 


When a prisoner is charged upon two counts, one for murder, and the 
Toyab Shaikh, Ap- <^ther for culpable homicide not amounting to mur- 

pellant, 1 Ind. Jur. 

N. S. 87. 


S. 417, 
Act X. 
1882. 


der, and found guilty on the 2nd count, it will oper- 
ate as an acquittal on the first, and the Court of 
Revision will not interfere. : 


Til a case tried 

Govt, of Bengal v. 
Haneef Fakeer, 23 
S. W. R. Or. R. 50. 

section 272, Code of 
on a consideration of 


by assessors, in which the accused was charged with 
culpable homicide not amounting to murder, he was 
acejuitted by the Sessions Judge and one of the asses- 
sors, while the other assessor was for a conviction. 
The Government of Bengal having appealed under 
Criminal Procedure (Act X of 1872), the High Court, 
the evidence, set aside the order of acquittal, and 


convicted the accused of the offence charged. 


APPEAL. 


8. 488, 
Act X.. 
1882. 


Held, (Marbv, J. 

Reg. V. Golam Hos- 
sein Ohowdhry, 2 Ind. 
Jur. N. S. 88 ; S. 0. 


dissenting) that no appeal Lies from the order of a 
Magistrate under section JllC of Ac^ XXV of 1861 
directing a. man to pay a monthly allowance for the 
support of his illegitimate child. 


7 S. W. R. Or. R. 10. 


The ideas that the prosecutor is at feud with the prisoner, and the 
Reg V Gopal Doss s confession was givep at the instance of the 


2 S. W. R. Or. R. 5. 


police, are not grounds of appeal. 


See 

Xiini- 

tation 

Act 

XV., 

1877, 

Sched. 

Art. 

IM. 


A person tried by a jury, is entitled to an appeal on the facts, if the 
Reir V GrishChun committed before the passing of the 

d.r Bmdoo. 6 S. W. 

R. Cr. R. 1. 

An appeal preferred out of time, and without any explanation of the 

Dan. w TTniinHTtiir delay, may be rejected at once, under section 415 of 
Keg. V. nuuoanur ^ ^ ^ Ciiiiiinal Procedure (Act XXV of 1861). 

Ghose & others, 5 S. ^ * 

W. R. Or. R. 40. 

No appeal lies to the High Court, under Act XXXVII of 1865, from 
V Boydonath ^ conviction by the Deputy Commissioner of the Son- 


Reg. 

Mookerjee, 17 S. W. 
R. Or. R. 11. 


thal Perguiinahs. • 



APPEAL. 


8o5 


Bhooya, 5 B. L. B. 
668; S. 0. 14 S. W. 
ft. Or. 11.33. 


The right of appeal to the Court, given bjr section 445 0. of 

Reg. r. Dhona Criminal Procedure Code (Act VIII of 1869), to 
persona convicted on a trial held by an officer invested 
with the power described in section 446 A., is con- 
fined to cases in which the officer has exercised that 
power. 

In a case tried by jury, unless the parties who appeal point out in what 
Reff v Oonanl respect tlio law has been contravened, the appeal 

BJur^waliah, 1 8. 

W. R. Or. R. 21. 

When a criminal appeal is heard by two Judges, sitting as Division 
Reg V "Kajlin Tha- they differ in opinion, tlie opinion of the 


Senior Judge must prevail under section 36 of the 
Letters Patent of the High Court of 1865 ; notwith- 
standing section 420 of the Crimimil Procedure Code 


koor, 2 B. L. R. F. B. 

25. 

(Act XXV of 1861). 

Where a Sessions Judge and assessors find a prisoner guilty on his 
Reg. V. Kurmoo gi'^^nd of appeal. 

Koormee, 6 8. W. R. 

Or. R. 52. 

The Assistant Magistrate having decided a case without examining theg 
Reg. V. Moheshchun- ^<^nesses for the defence named by the prisoners, jj®; ns’. 

tbe Sessions Judge on appeal, ordered the evidence a. & 
der Chutto^d^a & witnesses to be taken by the Assistant Ma- 

others, 2 S. W. R. Or. gistrate. Their depositions having been returned 
B.. 13. to him, the Sessions Judge proceeded to deal with 

the case under section 422 of the Code of Criminal Procedure (Act XXV of 
1861) and, convicting all the prisoners, confirmed the judgment and sen- 
tence passed by the Assistant Magistrate. Hold, that the judgment of the 
Sessions Judge (though in form confinning the Assistant Magistrate’s judg- 
ment and sentence) was in substance an original judgment, and that, under 
section 408 an appeal lay from it to the High Court U 2 )c>n the merits. With 
reference to the evidence and probabilities of tlie case, the majority of the 
Court {dissentiente Norman, C. J.) acquitted the prisoners. 


No appeal lies to 

Reg. y. Mudhoo 
Dutt, 14 S. W. R. Or. 
R. 71. 

A. was convicted 

Reg. V. Nagardi 
Paramanick, 1 B. L. 
R. A. 0. 3; 8. 0. 10 
8. W. R. Or. R. 3. 


a Sessions Judge 


from 

fining a defaulter under 
Tax Act, IX of 1869. 


the order of a Magistrate 
section 25 of the Income 


of offences under sections 143, 447, and 211 of tlies. 413 . 
Penal Code, and sentenced by the Magistrate to one^JJ^f; 
month’s imprisonment for each offence. Held, that, 
under section. 411 of Act XXV of 1861, there nras 
no appeal. The separate sentences could not be 
taken together, and combined into one sentence, so 
as to give a right of appeal.,. 
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Where an appeal is preferred to a Sessions Judge from the order of a 
Magistrate which he considers illegal, the Sessions 
Ilia Judge should himself deal with the case, instead of 
® azwai, 11 5. referring it to the High Court under section 434 of 
W. R. Or. R. 24. the Code of Criminal Procedure (Act XXV of 1861). 


S. S. 4S5, 

438, Aft 

X.. 1882. y Nussurood- 


No appeal upon the merits can bo entertained from a conviction which 
Reg V Poomo based on no h'gal evidence, ajul which was 

Chunder Doss, 8 S 
W. R. Or, R. 59. 


absolutely bad in law. 


Petitions of appeal ti» Ibe High Court must be presented within 60 

Reg. V. Sreemutty 
Surno, 4S.W. R. Or 
R. 31. 


Convictions under the Police Act, V of 1R()1, are appealable like other 
TVialrnAT* Tincso v coiivictious. AVliere the appellants are convicted by 
r H ‘It *5 ^ W* officer exendsing the i)owors of a Magistrate', and 

Godai SnexK, 5 S. W. to imprison nieut exceeding the limit pre- 

R. Or. R. livi. sci’ibed by se(‘tion 111 of the Code of Criminal Pro- 

cedsLro (Act XXV of 18nl) the appeal lies to the Sessions Court. 


S. S. 41i», 
41% 
423, Cl. 
A. Act 
X., 1SS2. 


Upon an appeal 

Dhanobar Ghose in 
re, 6 B. L. R. 483 ; S. 
0.16S.W.R.0r.R. 33. 


from a senteiu'e i)assod by a Magistrate, the Sessions 
Judge reinamled the case for the purpose of addi- 
tional evidence being taken by the lower Court. 
Snell evidence having been taken by the Magistrate, 
tlie ease was returneil to the Appellate Court. The 


Sessions Judge then disposed of the ease in the manner prescribed by sec- 
tion 419 of til * Criinimil Proeednn^ Code. On an application by the prisoner 
to the Higli Court to be allowed to a])peal on the merits of the case under 
section 408, Act XXV (jf 1861. Held, no appeal lay to the Higli Court on 
the merits. 


Conh'a Mohesh Chunder Chattapadya. (2 S. AV. R. Cr, R. 13). 


A SessioTis Judge is quite eornpetent on appeal to reverse a convictiot] 

Punchanun Biswas, Ki.^istnite, if he thinks that the 

^ TWT n o cA evidence is insumcient to establish a criminal offence 

5 S. W. R. Cr. R. 56. prisoner. 

Copies of jtidgments should ho made out at once without waiting foi 
Ramchunder Mun- application from persons undel: sentence. 

die, Appellant, 9 S. 

W. R. Cr. R. 19. 



APPEAL. 


A Sessions Judge in trying an* appeal lias to look to the offence, as 


Bamjee Doss V which the accused has been boon found 

wta • oi, •! i. ^ determine whether it is proved or not. 

IXLeeajan nothiiig to do with the form the offcmce may 

Others, 9 S. W. R. take owing to subsequent events. A eonvieiioii for 
Or, R, 66. an offence for which the accused was tried Avill not 

prevent his conviction if guilty, of another distinct offence subsequently 
committed. 

Every facility should be allowed to prisraiers to enable them to prepare 
NittO Gopal PauUt petition of appeal. 

& Others, Appellants, 

13 S. W.R.Or.R.69. 

An accused charged with rolnntarily causing hiu’t and with ahctinent 

GourMohun Ghose ‘/f ^ »;e<pntte<l hy t^l.e Magistrate of mi' 

jur A M tormer olreu(*e. iiihi convicted ot the latter. Un 

V. Moninaro a to tlie Sossiojis Judgt‘, that officer, professing 

Chatterjee, 13 s. W. to act undtT s(M*tioii 42(> of tlie Code of Criminal 
R. Cr. R. 78. Procedure (Act XXV of e>onvicted the accused 


(»f that offence, was acquitted hy tlie Magistrate of 
tho former offem^e. imd convicted of tlie latter. On 
apiieal to tlie Sessions Judgt‘, that officer, professing 
to act undiT s(M*tioii 42(> of tlie Code of Criminal 
Procedure (Act XXV of 18(il), e>onvicted the accused 


of causing hurt and acquitted him of the abetment. 

Hemhlc (Phkar, J.) tliat section 4*20 is in its terms confined in its opera- 
tion to a case where error or defect, (dther in the charge or In the proceedings 
is the foundation on which ihe alteration of Ihe lindintr or sentence is 
brought ; and the fiinling a iirisoner guilty, withoul evidence upon one 
charge, and acquitting him of another charge, against wliieh the evidence 
is really" directed, is not an error or defect in the charge or proce( ‘dings. 

Htdd (by Mittkk, J.) that as lln* prisoner appealed to the Sessions Judge * 
on the ground that the evidence* did not warrant his (*onvictioii, and not on 
the ground of any error or deft ct in the charge* proct^ediiigs. sectiiai 12(> 
did not apply, and the Si'ssions Judge Avas not competent under that section 
to convict the prisoner of an offence of which In* laid binai ac(]uitti*d by the 
Miigistrate. HeM (by Piie.Mx*, J.) on a etmsitleralimi of ihe evidence that 
there was not sufficient evidiaice on the recortl to support the conviction of 
the accused on either of the charges laid against him. 

Quttre (by Mitter, .1 .) Whether the High Ctmrt, sitting as a Court 
of Revision under section 10 1 of the Code of C'riminal Procedure, can enter 
into the question whetlier the view of the evidence taken by the Low-er 
Appellate Court is correct or not. 

An appeal from a sentence passed by an officer in a Xim-Regulation 

T 4 .-^ district investi*d Avith the powers mentioned in sec- 

tion 410 A., Act Vlll of ISffi), lies under section 

14: S. W. A. or. K. lo. High (\mrt only. 

A Deputy Coinmissiolior in a Non-Regulation Proviiu*e, comes under 
Boron Dhoom 16 section 14 of the Code of Criminal Procedure (Aot^jj- 
A W n nr P 1 ^ XXV of 1861), under the designation of IMagistrate 

of the District, and is competent to^'di'cide upon an 

appeal preferred under section 412 from an order of a Subordinate Magis- 
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trate, who has exercised jurisdicti6n ' in a case in which he had no juris- 
diction. 

i 

s. 1 - 3 , There is no right of appeal from the decision of a jury appointed to 
^im." V Rama- 'wliether the order of a Magistrate for the removal 

. of a nuisance under section 308 of the Code of Cri- 

nund, 16 S. W. R. Or. Procedure (Act XXV of 1861), WM reasonable 

and proper. Such decision of the jury is not a judi- 
cial proceeding, with which the High Court can interfere under sec- 
tion 404. 

There is no appeal from a conviction under section 11, Act XIV of 
Mukta Bibee Case ^ roistered prostitute neglecting to appear 

ot 17 S. W. B.'or. B. 

11 . 


Act'x*', By section 297 of the Criminal Procedure Code (Act X of 1872) the 
Roir rr Tqfflr AH Kr t^ourt can deal with the case of a prisoner who does 
, *■ Vo a nr t» a^jpeal, and is authorized to pass such “ order ” 

OtnCTS, 19 o. W. 11. sentence, or judgment as it thinks fit. 

Cr. B. 67. 

No right of appeal lies from the order of a Session Court, fixing a pe- 
n a /» n detention under Act X of 1872 section 608, 

Reg. V. KOg 00 J^me accused pai-ty refusing to furnish security. 

& others, 24 S. W. R. ^ ^ ^ 

Or. R. 12. 


a 421, 


When the Appellate Court rejects an appeal under Act X of 1872, sec- 
tion 278, it is prohibited by Act XI of 1874, section 

/-.a -rwr 26, froui enhancing the sentence. 

Partama, 24 S. W. ’ ^ 

R. Cr. R. 29. 


Akool 


A Judge of the High Court sitting alone on the appellate side, has the 
Reg V Chandra hear and dispose of appeals in criminal 

Jugi, 9 B. L. R. 6 ; S. 

0.17S.W.R. Or.R.47. 


cases. 


If on appeal from a summary trial under chapter XYIII of the Crimi- 
nal Procedure Code (Act X of 1872), the evidence 
before the Judge is not sufficient to reasonably satis- 
_ fy him that the prisoner has been rightly convicted, 
B. L. R. 33 ; S. 0 ., 20 ought to acquit him. 

8. W. R. Cr. R. 13. 


Oiiap. 

Reg. V. Kheraj 
Mullah & another, 11 
20 


or, An appeal by the local Government under •section 272, Criminal Pro- 

-m T cedure Code (Act X of 1872), is within time if 

iiM> 2 . Empress V. Jyadul- 

2 I. L. R. i«Calc. 


la, 

436 F. B. 


presented witliin 6 months from the date of acquittal. 
The sixty days’ rule does not apply. 
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On the trial a jtuy of a person* on a charge of mnrder, the jury found 

Emwettv. Jttdoonftth 

n T T » convicted mm of crupaDle homicide not amounting 
fl 1 07 Q ^ *' tQ murder. T^e Sessions Judge, although he dis- 

ualc. 873. agreed with the verdict, declined to submit the case 

to the High Court under section 263 of the Criminal Procedure Code (Act 
X of 1872). The Local Government thereupon directed the Legal Remem- 
brancer to appeal under section 272 of the Code, and in pursuance of this 
direction an appeal was preferred by the junior Government jjleader. Held, 
that the appeal was duly made. Held further, that a judgment passed by 
the Court of Session, following the verdict of a jury acquitting the prisoner, 
is a judgment of acquittal within the meaning of section 272. Held also, 
that there being an acquittal on the charge of murder, the appeal lay. 


S. 417, 
Act X., 


Where there is the right of aiipeal provddod by law, the High Court 
Hal* PA Amur exercise its extraordinary powers under 

^ « T\* section 15 of the High Court’s Act, all other remedies 

Aanotherv.Itoonato provided by law must be lirst exhausted. 

Ohuttuck, 1 0. L. R. ^ ^ 

352. 


Where a person is charged with two separate offe?ices in one trial, the 
Empress V Hara- whole punishment awarded for the 

^ T 1* Q n offences, must be regarded as one sent<?iiee, for ‘‘ 

o^Kii ^ the purpose of determining whether an appeal lies 

L. R. 511. under section 273 of the Code of Criminal Procedure 

or not (Act X of 1872). 


Qncere: — ^Whether, where a person has been con\ucted by a Deputy 
Vmnraaa v Nadna Commissioner invested under section 36 of Act X 
- 1872, and sentenced to a term of imprisonment 

8 1. li. K. All od. requiring undtT that section to be confirmed by the 

Sessions Judge to which such Deputy Commissioner is subordinate, and 
such sentence has been confirmed accordingly, an appeal lies to the High 
Court against such conviction and sentence. 


I«rA 1. 
Aot X., 


Section 411 of the Criminal Procedure Code (Act XXV of 1861) must 
n f N« 2*71 construed strictly, and will apply to cases in which 

” j Tur *1 fifiQ* either imprisonment or fine has been awarded by the 
dated 4tll may, loo», and not to cases in which both punish- 

1 N. W. P. Rep. (All.) j^nents are awarded by one sentence. 

302. 


413, A«t 
X.y im. 


No appeal lies to the District Judge from an order of a subordinate g. im. 
Bulwnnt Raiinre, 6 Court according sanction to the enterteinment of a 
M rwr n.... /All \ complaiiit in cases m which such sanction is required 
N. W. P. Rep. (AIL) sections 468 and 469 of Act X of 1872. The 
124. District Judge having reversed in appeal the order 

of the 'Subordinate Judge sanotiouing the prosecution of the defendant in a. 
suit in his Court, for an alleged false statement, the High Court set aside 
the Judge’s order under thj 3 provisions of section 35 of Act XXIII of 1861. 
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Cap i>j Act I o£ 1H71. 


No appeal lies from an award of* compeuaaiion passed under section 22, 

^ ^ fv ‘ • 

Reg.v. Ounesli Pe^ 

shad in re, 3 N. W. 

P. Rep. (All.) 200. 


A petition of appeal in a criminal case may be presented to tlic Appel- 
Snbba Aitala & Court, by any person authorized by the appel- 

another in re, 1 1. L. R. 

Mad. 304. 


lant to present it. 


■ S. 

423, A cl 
i., 


A general iiotieo i)Oste(l in a Sessions Conrt-house, that appeals will be 

Malan v. The Queen, iV''"'? 1’“'* 

K T T p Tvr /111 present alioii of the appeal, is not a coni- 

0 1. L. R. Mad. 11. plianee Avitli the reqnireiihnit ot’ section 278 of the 
Code of Criminal Procedure (Act X of 1872), r/^., thnt a reasonaJjle time 
shall be lixed within wliieli the np])ellant, his Counsel, or agent, may 
appear and ho heard in support of the appeal. 

The Code of Criminal Procedure gives no right to the heir, devisee, 
Tmn^rafrivv^ TImu t'xecntor, or any other representative of adecea^sed 
•• A ^ o T T p oojivi<-t, 1o lo<lgo an appi^iil, or continue and prosecute 
gajl Andajl, 2 1. L. R. {il^oady lodged. (Kn^iiiALi., J. diss,}. The 

Bom. 564. ap[)eal lodged ])y a conx ict abates oji his death. 

The High Cour^-, nevertheless, may call for and examine the record 
of tlu» case, with a, view to revision ainl recti iication, and may make such 
order tlioreon as it may consider just. 

s s 43 i cu'der under section 278 of the Code* of (hdininal Procedure (Act X 

Empress v. Mahomed *il>l>‘‘al 

V n* AT T p P on a, perusal oT the petition oi appeal and the copy 
Yasnin, 41 . 1 j. R. Bom. judgment or ord(T appealed against, and with- 

out (‘ailing for the record aud proceedings of the 
case, is a final order falling within the scope of section 28o and is not subject 
to revision. 


A.‘t X, 


Wher(‘ a person lifts, on liis own ph‘fi, betm convicted on a trial lield by 

Empress v.Jafarin ^ rryi*l*-;'*-y Ma^nstrat,,, an apppsU to the Hi«h 
•p 1 T T p P Court, on tJu' ground that the conviction was illegal, 
TaiaD, 0 1. It. R. BOm. th(*reror(‘ also the s(mtence, does not lie accord- 

ing to the prox^isions of section 167 of the Presi- 
dency Magistrau-’s A(it, No. TV ot 1877, albeit that tin? Magistrate has wsen- 
tenced the ^jersmi to imprisoniiKuit for a term exceeding six months, or to a 
fine exceeding two hundred rupees. 

An appellant in a crimiTial case has a light to appear and be heard by a 

Imperatrii T, SliiTa- ““kl'ty"- 
ram Oundo, 6 1. L. R. 

Bom. 14. 
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A ScBaions Judge is bound to allow a prisoner, whose conviction he has 
Reg. V. VftiTapuri ^ execute a vakalatnama to appeal. 

Gaundam, 1 Mad. 

Rep. 4. 


An appeal lies against an order of the Session Court, imposing a fine 

Ohappu Menon, Ap- ^ Penal Code, 

pellant, 4 Mad. Rep. inteutiomil insult to tlie Session Judge slitting in 
^ a stage of a judicial j>ro(!oeding. Where the lligli 
^ '• Court were satisfied that the witness did not intend 

to insult the Judge, the order was set aside. 


In computing tlie time during which it is competent to a defendant to 
TotiCheno’an neti- against tlie .smitiuice of a jViagistrate, the 

a nuiiiher of da vs taken l)v the Court to rirepare a 

tioner, 6 Mad. Rep. copy of the seiitonce should bo umilted. 

349. ■ 


In disposing of an appeal, the Magistrate at first iwcTsed the Sub-Ma- 
PrAr»AA#ii‘n 0 >a nf ^i»^trate’s decision and directed the release of tlie 

Dec 1870 6 Mad ; suhsequtmtly he recalled this order, ami 

Rep. Rul. 8. 


coufirnied the Siib-Magistriite's decision. Held, 
that thL‘-,se(*ond order of the Mugistrate ought to be 


set aside, and the original order n^stored 

Where the Session Judge might upon apjieal, havt' convi(*ted the de- 

Government Pleader, under a .liil eient «eeti.u, of an Act from 

that under which tliry were couvictcd hy tlie Ma- 
Appellant, 7 Mad. pristrate, but instead of doing so, ho acquitted theiii. 

Rep. 339. H(dd, upon appt^al by th(‘ Loeiil (iovernmeiit, that 

it was not a case which called for the iiiterferenee of the High Court. 

When the aiqieal from an order of a 1st Class Magistrate lies to the ^ 

District Magistrate (as in the case of orders passed ** 120 . 
Proceedings Of 14th Criminal ProeedurM:Mde 

July 1873, 7 Mad' ^ ^872) the co]>y of the order should be sent 

Rep. Rul. 23. to him, and not to* the Sessions Judge. 

When a criminal appeal has been nqected without hearing the appel- 

Proceedings of 7th it aftorwards proved tc> the 

TI 7 M d satislaction ot the Appellate ( ourt, that an aderpnito 

NOV. IbTo, 7 JXLaa. |j.,g l>eeu madt* for tlie pleader's nun-ai)pearanoe. 

Rep. Rul. 29. Jt is open to the Appellate Court to re-hear the appeal 

on its merits. 


In criminal cases, a complainant cannot claim, as to right, to be heard 
Proceedings of 6th ^ respondent in appeal. T1... u.=,tfev 5,. «..1. 

Nov. 1874, 7 Mad. 

Rep. Rul. 42. 


The matter is, in each 
case, in the discretion of the Court. 


1 
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Five persons were convicted of 

Proceedings of 4th ^ ^ 

Merch, 18 <5. 8M&d. tant Magis 
Rep. Rul. 8. passed on all. Hold, tliat tlie enhanced sentence 

passed on the prisoners who did not appear, and who disclaimed all intention 
^ of appealing, must be annulled. 


mischief. One prisoner appealed. Notice 
he hearing of the appeal was sent to all 
m only three attended. The Head Assis- 
however, enhanced the sentence 


as. 40% 
40*. & 

s.a 03. 

120 ll>3, 

X.. 


B. 4ar, 
AC' X., 


Reg. V. Bhaskar E. 
Kharkar, 3 Bom. Rep. 


There is no appeal to the Court of Session from an order made by a 
Magistrate under seetioii 409 of the Criminal Pro- 
cedure .Code (A(4 XXV of 18()1), requiring a penal 
recognizance to k(H?p the peace under section 280. 
Crown Cases, 1. Court of Session may, Ijowcver, in such case, 

under section 4:14 of tbe Code, call for, ami I'xamino the record of the Court 
below ; and, if it shall be of opinion tliat the order of the Magistrate is 
contrary to law, refer the i)roceediiigs for the orders of the High Courj^. 

Held, that no appeal lies where the sentence of imprisonment and of 
Reg. V. Shankar f^^riher imprisoninent in d(4‘aiilt of payment of a fine 
Venkw'i & another 3 aggregiite, exceed the term of one 

Bom. Hop. Oro™ 

Cases, 15. 

Gov’< I’ument may, by proclamation, declare and direct that an Assistcant 
Pao- tr PliQicliQTi. Collector in charge of the Collectorate, during the 
ir -CT •* Q -D absence of the Collector, shall be, during that period, 
Kar iianrai^ o the chief officer charged with the executive ad- 

Rep. Crown Oases, 18. ministration of the District in criminal matters 
and such officer being, Aviihiu tlie nie.aning of section 14 of the Criminal 
Procedure (^ode (Act XXV of 1801) ‘‘the Magistrate of the District,” may 
hear appeals from Subordinate Magistrates, under section 412 of the Code. 


Held, tliat tlie power conferred u 2 )oii the Magistrate F. P. at Broach to 
Reff V Umtha Ruff- apjieals, does not cxcjlude tbe jurisdiction which 

nath 5 Bom Ren Magistrate of the District has by law, and that 

' * the jn’ocoediiigs in any case, in which a jirisoner has 

Crown Cases, 8. appealed from the decision of a Subordinate Magis- 

trate to the District Magistrate, must be forwarded to the latter. 

An appeal lies from the summary determination of the Magistrate of a 
Tr iWoliiQTn Ton zilhili uiidcr si'ctioii 10 of Act XXXV of 1850 (An 
£ + 1 . c T> regulating the Bombay Perries) to tbe Ses- 

ji & others, 6 ISom. Judge. Such appeal need not be preferred 

Rep. Crown Cases, ^vithin eight days under section 14 of Reg, XIX of 
45. 1827. 

Appeals from convictions on trials by jury, where illegal evidence has 
Paw V PomawAmi admitted, should be dealt with on the same 

iwr aii principles as appeals in which there has been a mis- 

IXlualiar, oBom. Rep. direction by the Judge, or an omission on his part to 
Crown Cases, 47. give the jury proper toection. The Appellate Court, 
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^ where it finds that illegal evide^jce* has been admitted, should consider 
whether it is such as is likely to have exercised a prejudicial influence on 
the minds of the jury, and if the Court be of opinion that it is so, it will 
treat the case as if it had been tried by a Session Judge with the aid of 
. assessors. If the evidence, (after omitting that portion of it which should 
not have been admitted) is sufficient to sustain the verdict, the conviction 
will be upheld. In exceptional cases, where the evidence is of such a* 
character as to siiggcst the consideration that its real value cannot fairly be * 
appreciated, except by a Court which has heard that evidence given, a new 
trial will be directed. 


When an Appellate Court, under section 422 of the Code of Criminal 
Procedure (Act XXV of ISOI) directs a Court of 
first instance to take additi«aial evidence, an appeal 
on the merits to the 


Reg. V. Nantamram 
Uttamram, 6 Bom. 
Rep. Crown Cases, 64. 


given. 


Reg. V. Kalubhai 
Meghabhai & others, 
7 Bom. Rep. Grown 
Oases, 35. 


s. a 404, 

.cl 


High Court is not thereby 


Where several persons were tried together and convict«‘d, under section 


147 of tlie Indian Penal Code, of rioting, and two 
of them w(Te sentenced to j>aj each a line of Ps. 50, 
or in default of payment, to utulergo rigorous im- 
prisonment for a immtli, and the otluM*s were sen- 
tenced to a severer punishment, the fSesshei Judge 


entertained an appeal by all the prise mers, being of opinion, tliat the test, 
under section 41 1 of tlie Code of Criminal Procedure (Act XXV <»f 
as to whether a case is api)t'alal)le, is tlie maximum sentence passed in it : — 
The High Court altnu]le<l the order of tin* Session Judge passi^l wiili re- 
ference to those of the accusc<l who Iiad been only lined IN. 50, and restored 
the original sentences passed ui>on them. 

The High Court has no power, und(?r Cl. 41 of Ihe Amended Lelters 


S. S.41J; 
413 , 


Patent of 1805, to grant lea\e to a[ipeal toller 
Majesty in Council from an onler made, or decision 
given, in a iTiminal ease referred by a Magistrate 
under section 40 1 of llie Code of Criminal Procedui*e 


Reg. V. Reay, 7 Bom. 

Rep. Crown Cases, 

77. 

(Act XXV of 18(51). 

, In criminal cases, the High Court A\ill nol,iii geiioral. grant leave to ap- 

Retr V Pestanii Din- Privy Council, unless some important 

u ” A n in question of law or pracliee, or jiirisdieiioii is iu- 

Bha & another, lO Considerations tha.t guide the Court in 

Bom. Rep. 70. granting leave to ai»[»eal in such cases, slated, and 

instances in which such leave has licen grautcil, meiitiuned. 


Under section 272 of the Codt‘ of Criminal Procedure (Act X of 1872), 

Reg. v.Dorabji Bala- «« Act Xr of 1870in up- 

i sigainst an acquittal presented by the C.n)veru- 

^ ® ers in re, moiiihs after the date of the judgment 

11 Bom. Rep. 117. complained of, is bamnl by ]ai)se of time, oven 
though the six mouths expired on the day the amending Act became law. 
The amended section 272 should bo road by itself, and not as a clause 
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s. 439, of the ordinary Statute of Limitatioiis. , TJie Court will not, under section^ 
of the Code of Criminal Procedure, interfere with an acquittal. 


For purposes of appeal,' the whole punislimont awarded to one person on 

ooe trial for several insfEaiices of the same offence, is 

Reff. V. u-uiain Abas, j i a 

n I AM to be regarded as one seuteuce. 

» SOIQ* R0p* 1 • 


Svmhle, that where a person is tried at the same time for severa,! instances 
of the same offence, it is not necessary that more than a single sentence 
should be passed. But if a separalo sentoneo bo passed on each head. Held, 
that an appeal brings tlie aggregate of those sentences, as together consti- 
tuting the pnnishinent awarded in a single trial, within the jurisdiction of 
the Appellate Coni’t. 

Although a Sessions Judge cannot r( ‘lease a prisoner on bail pending 
Reg V Moorali lUipeal, he may snsi)ond the sentence i>ending the 

Kinkur Mookeijee, 3 
S. W. R. Or. R. 57. 


Objections to the siiflioieney of evidence, are not .a ground of appeal. 
Reg V. Muddun deposition of a single credible witness is suffi- 

Sirdar, 2 S. W. R. Or. 

R.3. 


cient in law. 


Chundemath Deb petition of appeal presented for admission 

& others, petitioners ^N ithdrawn. 

in re, 5 C. L. R. 372. 


It is not competent to an Appellate Court to find a prisoner on appeal 
Dwarkanath Man- 

‘•u • a cliarged at his trial, niiless an opportunity is 

^ee & otners m re, b to the accused of defending himself against 

0. L, R. 427. tbo char^i so altered. 


Ill the 111 ittor of Chundcrnatli Del>, (o C. L. E. ‘>72) distinguished. 

Qno:rc : — Wliether a petition of appefil against a conviction can be 
withdrawn after the Appellate Court has jierused the evidence. 


The High Court declined on appeal to receive evidence which was avail- 
Reff V Madhub below, when the prisoner deliberately 

' elect(‘(l not to give evidence in reply to the case made 


Chunder Giri Mohunt, 
21 S. W. R. Cr. R. 13. 


against him. 
Per 


Makitby, J. : — It is not the duty of the 
High Court in appeal to tiy a prisoner de niivo upon the recorded depositions : 
the Court is bftund, in forming its conclusion as to the credibility of the 
witnesses, to atluch great w’cigbt tf> the opinion which the Judge who heard 
them has expressed upon that matter. 


Under sections 267 and 280 illustration (d) (Act X of 1872) there is 
ws 2 .‘’ M • t. oo appeal to the High Court from an order passed 

fl M *** ^ Magistrate of the district requiring a person to 

8. W. R. Cr. R. 68. gjye sectirity for good behaviour. 
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Where a Magistrate took an aotive part in the prosecution of the 
prisoners, and recorded the evidence of the material 
witnjjfsses preliminary to decldlnp' whether the case 
shoij^ go to trial or not, and by v aom it should be 
tried, it was held that he was not a proper Court to 


Hetlall Roy, peti- 
tioner, 22 8. W. R. 
Or. R. 75. 


hear the appeal from the conviction come to in the case. 

Held that a Sessions Judge has no jurisdiction to hear an appeal from 

Dntt RamMisr, peti- ^ M:'>i«trate under section iili) chafer 

+• 1 Iff m ■D XXII of tlio Criiiiiniil Procedure Code, (Act XXV 

tioner, l of 1801) and tluit the object of the cluijder is to pro- 

Rep. (Agra) 29, ymt brcjiches of the peace likely to be occasioned 

and not the adjudication of title. 


Empress V. Gayadin, 
4 1. L. R. AH, 148. 


It is not because a Judge or a Magistrate has taken a view of a ease in 
which the Local Goveriiiuent does not coincide, and 
has acquitted accused persons, that an appojil by the 
Local Goveriiiuent must necessarily pr(‘vail, or that 
the High Court should be called upon to disturb the ordinary course of 
justice, by putting in force the arbitrary powers conferred on it by section 
272 of the Criminal Procedure Code (Act X of 1872). The doing so should 
bo limited to those instances, in wdiieh the lower Court has so ob.stiiiately 
blundered and gone wrong, as to jiroduce a result miscbiovous at once to the 
administration of justice and the interests of the public. 

Held, therefore, the Local Government having appealed from an 
original judgment of acquittal of a Sessions Judge, that, as such judgment 
was an honest and not unreasonable one, of which the facts of the ease were 
susceptible, such appeal should be dismissed. 


The fact that 

Gopal Chunder 
Mundle, petitioner in 
re, 10 0. L. R. 67. 


s. I4t 
An X, 
1882. 


5 . 417 , 
ActX, 
18 & 2 . 


the ideader of the accused is i>resont in Court when 
an order is made admitting an appeal, does not relieve 
the Court from the necessity of giA’ing notice to the 
appellant of the day fixed for the hearing of the 
ajjpeal. 


Per White, J. : — The sound rule to apply in trying a criminal appeal 
Empress V. Protap questions of fact are in issiu‘, is to consider 

j njr * 1 • Avhether the conviction is right, and in this rospoet 

Chunder Mookeqee, ^ criminal appeal ditlers from a civil one. In the 
11 0. L. R. 25. latter case, the Court must he convinced before rever- 

sing a finding of fact by a lower Court that the tinding is Avrong. 

There is no appeal to the District Magistrate from a conviction passed 
Howaldar Roy & ^ Bench of Magistrates consisting of a salaried 

Wahed AU Khan in Magistrate mth socoud da ss powers aiul 
vA 11 r* T n Aoo Honorary Magistrates, a Bench so constituted liav- 

re, 11 O. Ii.'Jl. 42o. under the Government orders of 31st Maix'li 1882 

the powers of a Magistrate of the first class. 
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A Deputy CommiBsiouer exercising the special powers conferred by 
Rangai & others, f ction 86 of Aot X of 1872, haying passed u sen- ’ 
. n f • 10 tence of 3 years rigorous imprisonment— a sentence 

in . re, U requiring coniiriuation, an appeal to the Sigh 

0. L. Bp. 600. Court was j>ref erred after the new Code, Act (X of 

1882) came into force. Held, that under section 408 of the latter Act, the 
appeal did not lie. 

The High Court has no jurisdiction to hear an appeal from a conviction 

Pao* XT Pa/lalriciQon Sentence by the Superintendent of Cachar in 

- . ® * ’ - Q his capacity of Magistrate of the district. 

Sem & another, S. r j o 

W.R. 1864; Or. R. 18. 

In a case of dismissal of complaint by a Deputy Magistrate, it wa>s held 
tliat a prosi'cutor luul no right of appeal, but ought 
to have moved the Magistrate to procure, under sec- 
tion 434 of the Code of Criminal Procedure (Act 
XXV of 1801), a reversal by the High Court, of the 


< 36 , 435 ^, 

LyaU & Co. v. Sam 
S. W. R. 


Mundle, 
1864,Cr.R23. 

order of dismissal 


J. ct 


An accused person dealt with bj" a Superior Magistrate under the pro- 
on*>u visions of section 40, is a person couvictod on a 
^ trial held by the Magistrate ” &c. for purix>ses of 

May 1867. Weir, 239. appeal to tliJ Court of Sessions. 

Act*T ^ Sessions Judge, who was the Judge before whom an offence under 
^ others ft^*<-‘tiou 193 of the Penal (Jode was committed, has 
^ w • * iurisdiotir.n to hear an appeal under section 473 of 
petitioners. Weir, Crimiiua rrocedure Code. 

40A 

A Sessions Court or a Magistrate cannot, on the appeal of one prisoner, 

Proceedings of 19th th^^ sontenoo of another prisoner in the same 

M 1 m ■ case who has not ar)pealed. 

April, 1875. Weir, 

322. 

Appeal against an acquittal. Art. 1-57, Sehed’ale TI of the Limitation 
Act, XV of 1877, Avhich prescribes a period of C 


Government Flea- 


months for appeals on behalf of Government against 


der. Appellant. Weir, acquittal, is subject to the provision of section 5 
546. of the same Act, wiiieh allows the Court to receive an 

appeal after the time liniibnl, when tlir appeal Ijint satisHes the Court that he 
had sufficient cniise for not jireseuting the appeal in due time. Whore 
there has been unexplained delay in taking the necessary steps to present 
the ai)peal, tlm discretion allowed in section 5 will not bo exercised. 

appeal lies to the High Court from an order passed by a District 
iriiati V Mngistrato under the provisions of section 123 of the 
^ — QT T* Criminal Procedure Code (Act X of 1872), and on 

The Empress, y I. is. x^eference by tlie Magistmte, confirmed by the Sessions 
R. Calc. 878. Judge under tli(j same section, requiring a. person to 

be detained in prison, until he should provide security for his good behaviour. 


108 , No 

70 , Aci 

im. Ghana 
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Petition for leave to appeal agaiSist a conviction and sentence of the 
iTftylflffflftTl ' Suddor Niaaannt JSflawlut of Bengal, on the groxmd 

V. The Queen Ind. alleged irr^olarities in the proceedings causing 
Jur. 0. sT Nov! 1862- ^‘“‘'’^dship and injustice. Held, tliat (assuming 

SC 1 s' W li P O prerogative of the Crown extended to the 

.V. X 0. w. A. r. o. granting of leave to appeal in such a case, and 

was not curtailed by the oi^eration of the Indian Act, 
XXV of 1861, and that this w;is primd facie a case of ijrievance) 

yet the consequences of allowing appeals in criminal cases wonM be such 
as to jiistify their Lordships in advising Her Majesty in the exercise of her 
discretion to refuse to gnmt the prayer of the petition. 


A convicted person appealing, is not in the same position before the 
Empress v. Sajiwan Court, as lie is before the CVmrt trpng 


LaU, 

386. 


6 


V. 

I L. 


R. All. 


him : he must satisfy the Appellate Court that there 
is sutlicieiit ground for interfering witli the order of 
conviction ; and if no such ground is shown, it is 
the duty of the Appellate Court not to interfere. 

Under the provisions of Act X of 1882 no appeal at the instance of the 


Government of 
Bengal v. Parmeshur 
Mullick, 10 I. L. R. 
Calc. 1029. 


Local Government lies from an .order of accpiittal in 
a case which has been tried by a jury, wliere the 
questions involved are purely questions of fact, for 
such jin aj)p(jal to lii% it must be supported vipon a 
ground which is covered by section 418. 


ARREST. 


The arrest under civil pro<*ess of a. judgment-debtor going to a Court 
in obedience to a citation to give evidence, and made 
within the precincts of that CV>urt, and with some 
sJiow of violence and contempt (>f Court, docs not 
entitle the officers making tlie arrest to protection 
under section 78 of the Peiial Code. 


Thacoordoss Nun 
dee V. Shunkur Roy 
& another, 3 S. W. R. 
Cr. R. 53. 


A prisoner arrested under a warrant, should be brought promptly before 
Abdool Eadir Khan Magistrate, who has then no authority to further 
V. The Magistrate of custody, or to remand him to prison 

Pumeah 11 B L R some reason ma«1e manifest to him, either in 

g ' ... shape of sworn testimony given before him, or 

* of some other form which can l)e put upon the re- 

cord, and which is sufficient to justify him in sending the prisoner to 
prison. 

In an appeal under section 272 of Act X of 1872 (Criminal Procedure g 
Reg. V. Gobin Tewari Code), the High Com-t has power to order the ac- a* Ax!, 
ft another, 1 I. L. ^ ^ aiTested, pending the appeal. 

B. Gala 281. 
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S.27*. 
47, Auk 
C., 188}. 


Wlien an appeal has been preferred under section 272 of Act X of 
Empress V Mantra & 1872, the High Court may order the a^jcused to he 

othera, 2 i. L. R AIL “PP«^- 

340. 

K. and B. were a ceused of being concerned in the same offence. K. 
Empress v. Karim ajjprehended, and the Magistrate inquired 

Buksh. 2 I, L R All charge against him, and committed him for 

«Pg ... . Court of Session acquitted K. The 

Local CTOV'crnmont preferred an appeal against his 
acquittal, and the Magistrate arrested him with a view to his detention in 
custody until such appeal was determined. While K. was so detained, the 
Magistrate inquired into the charge against B. who had meanwhile been 
arrested and made K, a witness for the prosecution, and committed B. for 
trial. K.’s eiddence was taken on B.’s trial. Held, per Stuabt, C. J. 
(Spankie, J. doubting) that K.’s am‘st was land’ul, and that his evidence 
was admissible against B. Held, per Spankie, J, that, assuming that the 
Magistrate looked on K. as an accused person, and his arrest was lawful, 
the Magistrate should not have examined him as a witness against B. and 
that, assuming that K.’s arrest was unlaivful, and that ivhen he made his 
statement, he was a free man, his evidence, if admissible, was not evidence 
on Avhich a Court should place much reliance. 

Proof of an unlawful commitment to confinement, will not of itself 
Reg V Narayan legal inference of malice. Knowledge 

Babaji & others, 9 is contrary to law, is a 

RnnCvon QAfi of fufd, and iiot ot law, uiid uiust be provcd in order 

som. K,ep. d40. satisfy the requirements of section 220 of the 

Indian Penal Code. 


^ ^ Section l40 of the Code of Criminal Procedure (Act XXV of 1861) 

Reff V Sheikh Emoo does not a ])ply to a case of arrest for daeoity, made 
11 a w p Or p on’ warrant by a Subordinate Police officer in 

the presence of a head constable, who authorized 

him to make the arrest. 


ASSESSORS. 

Assessors ought to give the gi-onrids of their opinions, particularly when 
Reg. V. Bushmo differ in opinion from the Judge. 

Anent, 3 S. W. R. Gr. 

R.21. 


Case of murder where those prisoners, whose conviction depended on 
Reg V Ohutter- uncorroborated evidence of accomplices and of 
dharee Sinir S “'^cessary after the fact, were acquitted. In case 
B K, a ». asscssors of the scene of an alleged offence, 

it was held that the J udge could not delegate his own 


W. R. Or, R. 59. 
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function of examining the witnesses oh the spoti to the who caimot ^ ^^2 

wder sect^^ 3.48 of the Code of drimizial Procedure (Act XXV of 1861) Ait< 
speak to, or communiiaate with, any other persons than the officer appointed 
to conduct them to the place. 


Although the Criminal Procedure (Act XXV of 1861) does not expressly 
nacr V AmimifiliYi provide for summing up of the evidence in a trial 
»? R T P • a O assessors, there is nothing in the 

7 B. If. R. 00 ; B. U. Code to prevent a Judge from suminiug up the evi- 
15 S. W. R. Or. R. 26. Jence to assessors. Where one of the two assessors 
says, that he thinks it proved that a war was waged against the Queen, that 
there veas a conspiracy to carry on that war, and that the prisoner is guilty 
of all the acts charged, and the other assessor concurs with him, it cannot 
be said that the assessors liavo given no reason for their opinion. The 
offence of engaging in a conspiracy to wage war, and that of abetting the 
waging of waj' against the Queen, under section 121 of the Indian Penal Code, 
are offences under the Penal Code only, and are not treasr>n or jnis-prision of 
treason ; and therefore the provisions of the Statute, 7 Will. Ill, C. 6, S. 5, 
are not awlicable. 

The (xazette of India or Calcutta Gazette, containing official letters on tlie 
subject of hostilities between the British Crown and ilahuinetaii fanatics 
on the frontier, were rightly admitted in evidtmee, under se(.*tioiis 6 and 8 of 
Act II of 1855 as proof of the commencement, coiitiiiuatiou and determi- 
nation of hostilities. Similarly under se(*tion 6, a printed lettt‘r from the 
Secretary to the Government of the Punjab to the Secretary to the Govern- 
ment of India was properly resorted to by tlnj Court, foi* its aid as a document 
of reference. It was not necessary that these doeninei should be inter- 
preted to the prisoner. It was snffic'ient that the purposes for which they 
were put in were explained. (See uoav section 57, Act X of 1872.) 


Kow 
Act. X 

ms. 


•» 


See new 
i<, 57. 

Ait L, 


No legal conviction can take place, unless the opinion of the a^s^^'jsors 
Reg V Bhugwanlall ti^keii on the wdiolo of llie ^evidejice in a case. 

19 S. W. R. Or. R. 

3. 

The grounds of each assessor’s opinion should be distinctly re(N>rdeJ by 

Reg. V. Mussamut 
Mina Nuggerbhatun, 

3S. W.R.Or. R. 6. 


The intention of the Legislature in soctious 25.") and 2d5 of the Code of 
«■ iWofom TMToi Criminal Procedure (Art X of 1872) in a ease like 
^ a W P « which the accused was tried on two eliarges 

4A B. W. R. Ur. R. 35. was, that the assessors should give a definite opinion, 
whether the prisoner is guilty of either of the «,)lVences c*harg(‘d, and if so, 
of which of thb charges preferred against him, and that tlio Judge on de- 
'livering judgment should give it with advertence to the opinion of the 
assessors. 

48 

Ji' J:c’P. AniiiuUtllniafet lijiclor “Sectien 67 Act X., of l?r2'‘ re.ul -irociiou 67 Act l.oab 72 . - 


S. S. 207. 
3f«9, 3ti7, 
* 27?, 
X'., 
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The efiPect of summing up, under the provisions of section 309 of the 
ShaduUa Howladar Procedure Code (Act X of 1882) the evi- 

jpr onnfiiof Anv^Ai dence ill a case tried witli assessors, is to enable the 
’ “ ’ Sessions Judge in a long or intricate case, to place 

lantSylS 0. L. R. 506 ; evidence iii an intiOligible form, so as to assist 

S. 0. 9 I. L. R. Calc, tlie assessors in arriving at a reasonable conclusion. 
875. If, in siunmiiig up the evidence, the Judge is unable 

himself to record the heads of his suiuniiiig up, he should avail himseli* of 
the services, not of a pleader for the prosecution, but, of a Court oilieer or 
of some independent person. The opinitms of assessors should bo taken 
individually, and not through one of their number. Where the Judge 
considers the evidence against some of the persons accused, unworthy of 
belief, he ought not to acquit them, without having first taken the opinion 
of the assessors. 


BAD LIVELIHOOD. 

Where a person is adjudicated to ht.‘ a person of notorious bad character 
•D • ^^iider secllou 29(3, Code of Criminal Procedure (Act 

KOloniKani having been tried for dacoity, 

miCK, in re, 13 S. W. e^idellce tak<ai in the trial for dacoity should not 
R. Cr. R. 24. used against the accused with reference to the 

accusation inidor section 29(5, which evidence should be taken independently. 

A i)erson against uh^mi proeeediiigvS for bad livelihood liave been taken, 
Dokor Sinffh in entitled to have embodied in a. charge, the prt'ciso 

■D ' matter which 

xi. \jV, ^ , 

by evidence 

g<‘]i orally tliat 


Eookor 
re, 13 S. W. 
R. 130. 


1h<‘ Magistrate considers established 
against liim. It is not sufficient to say 
^ , there is suspicion. He should he 

asked to ]»roduce his witne-s(‘s, or offered assistance {<> procure their atten- 
dance. He should b(* admitted to bail. A 
refuse bail unless tin* law sa fictions su(*li refusal. 


procure 

Magistrate is not competent to 
1 


BAIL. 


A person sentenced to one month’s imprisonment by a Magistrate, 


Reg. V. Mahendra 
Narayan Bangabhu- 
shan,l B. L. R. A. Cr. 
7. 


from wliiiilj senteTice no appeal is allowed under sec- 
tion 111 of Act XXV of IH(»1, is not an accused per- 
son williin ilie meaning of section 43(5 of the same 
Act, ho as to he admitleil to bail by the Court Session, 
wlien liis case is refm'red to the High Court under 


section 434 of the sann* Act. 

A bail-bond by which the siindies bind tlieinselvcs to be responsible for 
Eurreemuddeen & appearance of the accused daring the i>roliminary 
investigation, cannot be forfeited if the accused 
anoiner, pensioners, abscoml aftin* ihe preliminary enquiry, and during 
9 S. W. R. Cr. R. 36. the trial at the Sessions Court. 
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A Deputy Magistrate, not in cliarge of a division of a district, has no 

Tajyormuddv La- ^ under section 174, Penal 

liArAo iA a Code which originated under section 68, Code of Ori- 

^ree, pnwner, lU ». Procediire (Act XXV of 1861), and which was 

W. R. Or, R, 4. not referred to him by the Magistrateof the District. 

There is nothing in section 219, Code of Criminal Procedure which 
prevents an accused j)erson who has forfoitofl his bail-bond by default of 
appearance, from being prococd^*d against luidor section 179 of the Penal 
Code, notwithstanding that his surety has paid the penalty mentioned in 
the recognizance. 

Bail under section 212 of the Criminal Eh*ocM.*diire Code (Act XXV of 
Ramloll Tewaree V demanded, only in cases where further 


Soopha Ram, 10 S. 
W. R. Or R.34; S. 0. 
1 B. L. R. S. N. 26. 


enquiry is pending, and the accused have not been 
disci larged. 


Before a ■warrant can issue attaching tlie property of a surety, he 


Khoodee Eoibutnee 
V. Doorgadass Bhut- 
tacharjee, 16 S. W. 
R. Or. R. 82 ; S. 0. 7 
B. L. Ap. 37. 


should be called on under 229, Code of Cri 

iiiinal Procedure (A(‘t XXV of hSOl ) to show cause 
why li(* should not pay tlio penalty mentioned in his 
bond, and it must a})iM‘ar clearly on th(‘ face of the 
record, that he had such notice given him. 


A Sessions Judge has no powtu* lu release on bail, persons consicted by 
Aradhun Mundul V. ^'higistrate, pimding a relen nce to the High 

Nyan Khan Takad- 
geer & another, 24 
S. W. R. Or. R. 7. 


Court under Act X of 1872, 


;tioii 296. 


Act X of 1872, seel ion refers onl\ lo tli«' perii»d during wlii'di a 

Reg. V, Ram Rutton umhn- eiUjuirv. and wluai tin* party concerned 


Mookerjee, 24 S. W. =ni i..-c 

R. Or. R. 8. 


used. Tin; Sessimis 
Jinlgt' has no ]>o\\t‘r to admit him t«> l)ail after he is 
senltHiciMl and convieled. 


The Court of Session has power uiidta- section ;i9o, Act X ot 18/2, to 

Paot V TTiaVnr Par. admit il (••livii't.'d 1M‘VS.«]| to h:iil. ;i 

Keg. r. luaxur rar l>,'iiio; an within l lie meauing of 

Shad, 1 L L. R. AU. 

151. 

The principle on wliieh n. j»itrt\ romniitteil to tnkt- hi?, trial lor an 
Rad- V J«r wife ott’etioe may ‘he buikHl, is loutulecl on the probability 

Q njLwIing’a Pflwj T.r ta* of his appearing to take his trial, aiul not on his 
9 Dowling S Reports, ^ruilt, or innoct'iuc, bnt the fact of a hill 

having been found against him, is material in esti- 
mating that probability. 


I or X 
r 


S 197, 


Or, 

A-- X , 



s-.' r. f 

iV'h .V 

4:' •. -tf 
X.. 
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6. 4S9, 
Act X., 
1882. 


S.S. 208, 
262, 344, 
Act X., 
1883. 


.See now 
511 , 
Act X., 

m-2. 


The pi-oce^diug in which it has to be determined whether an accused 
Mfttiilfani Mndali should be admitted to bail by a Ma^^atrate is 

... im. . a judicial proceeding, and, as such, cogidzable by 

5 otlwrs V. The gP? bf tL Code o^ 

Queen, 6 I. L. R. Mad. Criminal Procedure, 1872. 

63. 


Section lOt of tlie Criminal Procedure Code, 1872, must be read as a 
proviso to section 190, and authorises a Macyistiute for reasonable cause to 
remand an accused person to jail without examining any witnesses. Where 
evidence was available, but it appeared necessary to the Magistrate to defer 
the examination of witnesses in order that further evidence may be produced 
(so that the inquiry when comiuencod might be continuous) . Held, that such 
a reason recorded by the Magistrate, although not sworn to, justified a 
remand for five days and a fm'ther remand for four days. An accused 
person lias a riglit to Iulvo the evidiMiee against him recorded at as early a 
period as possible, and the fact that iliere is, or may l>e, a great body of evi- 
doiiee fortheomiiig against him is not a gi’ouud for detention for an inordi- 
nate period. 

Per Kerman, . I. ; — Wlioii a Magistrate defers the examination of wit- 
nesses, adjouims tlie inquiry, and remands the prisoner under section 194 of 
the Code of Criminal Procedure, 1872, he is bound to express clearly on the 
record the reasonable cause from which such action became necessary or 
advisable . 


When an accused person is first brought befoi'o a Magistrate, and a 

Ponnusami Chetti & *■‘‘“'.‘'1“’ 1>.V tl''' prosecutor, it is ordinarily 

niv, n siiiheient lo sliow by the evidenpe or a police olhcer, 

Others V. rue Queen, police are in possession of inforinatiou, 

6 L L. R. Mad. 69. belit*ved lo be reliable, that the accused has committed 
an offence ; but win mj tin? accused is ag.i in bronglit up after remand, and a 
further remaud is needed, seme direct evidence of the guilt of the accused 
should be required, to jiislii'y i be Magistrate in rtd’using baD, and with each 
remand the necessity for i»rotliudion of evidence of guilt becomes stronger. 
The refusiiig or accepting of ]>ail is a judicial, not merely a ministerial 


Parankusam Nara- 
saya Pantulu v. 
Stuart, 2 Mad. Rep. 
396. 


duty, and a niistalv(,‘ in tlie performance of that duty, 
witliout malice, will not be sufficient to sustain an 
action. 


Where the condition of bail-bonds given by the defendants and by 
surcty of a security bond w'as, that the defendeiits 
Proceedings of 13th ^-i^ouid appear wluui called upon. Held, that the de- 
April, 1869, 4 Mad. fondants arid tludr surety were entitled to reasonable 
Rep. Rul. 45. notic(» of the time at which the former would be re- 

quirtid to attend. 

Section 294 of the Code of Criminal Procedure (Act XXV of 1861), 
Proceedings of 20th not authorize the imprisonment of sureties. 
August, 1869. 4 Mad. 

Rep. Rul. 69. 



BENCH OP MAQISTBATES. 


.373 


A single Judge of the High Court may order the release of a prisoner 
V Jlialoo Sir- pending the hearing of an appeal. 

dar, a 'w. B.18H 
Or. R. 18. 

The latter part of section 194 (Act X of 1872), must be applied to »■ s. 341 . 
Proceedings of 17tll which is bailable, and in which bail is tcndered.x„'’i 88 X 
Optnhiftr IOTA There is no conflict between sections 194 and 388. 

2 m * " ' The imperative words of section 388 compel the 

• \ ^ exercise of the apjjarent discretion given in section 

194 in a particular manner. 

It is competent to a Magistrate to admit to bail recalcitrant witnesses, j, 5 ,, 
Proceedimrs of 11 th such witnesses have been arrested under 

tions 352 and 355 of the Criminal Procediu*e Code, 


(Act X of 1872). 


A Sessions Court 


May, 1881 Weir, 

860. 

Section 390, Criminal Procedure Code applies exclusively to accuseds. ids 

Proceedings of 13th convicted) persons 

April, 1880. Weir, 

362. 

When the bond executed, conditioned, that the accused should attend on 
Proceedings of 4th ^ spectfled date, and default was miide on a date 

Dec., 1878. Weir, 

363. 

The term bail-bond in section 398, clause 4 Hoos not include a recogni-v.^ 

Proceedings of 18th into by a witness 

Nov. 1874. Weir, 364. 


therefore no power to admit convicted persons to 
bail. 


other than the specified date : it was held that the 
penalty could not legally be enforced. 


A.T X., 


BENCH OF MAGISTEATES. 

Where a Bench of Magistrates has before it malorials which are sufli- 
Abdool Huq Chow- sui.p.nt a conviction, the High 

dhry V. Idri, 21 S. authority to disturb it. 

W. R. Or. R. 67. 

A Bench of Magistrates has no jurisdiction to try a charge for liu’king 
house-trespass by iiigbt or lionsc-breiiking by night, 
dir*" 23* S W R. Or section 457 i>f the Penal Code. 

R. 6. 

A case triable only Jjy a Magistrate exercising powers of the Ist class, 
Baroda Pr oannwA cttnie before a Bench of JMagisti'ates, neither of whom 
ftk i>. w M ». individually exercised those powers, but sitting to- 

OWCKerDUtty ® gether the Bench was so invested. At the adjoum- 
Othen in re, 2 0. L. trial, only one of these Magistrates was present. 
R. 348. Held, that he was not competent to try the case 

alone, and the orders passed by him were set aside as illegal. 
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A notice was issued under section 215, Bengal Act, V of 1876 requiring 
Municipal Gonxmis- remove an alleged obstruction. The requisi- 


tion was not complied with, and A. was prosecuted 
for non-compliance therewith, under section 216 
before a. Bench of Honorary Magistrates. Held, tlrat 
the Court had pow(‘r to inquire whether the alleged 


sioners of Dacca v.r 
Someer, 9 I. L. R. 

Calc. 38. 

obstruction was in point of fact, an obstruction or not. 


\r 

« ■:*p. 

\ I r. 
A*'r V , 


No appeal lies to a District Magistnite, from the decision of a Bench of 
HavaldarRov V Ja- Magistrates composed of an Assistant Magistrate 
gu Mean 9 I L R second class powei-s, and two or more Honqniry 


Calc. 96. 


Magistrates, in a case tried under Chapter XVIII of 
the Criminal Procedure Code (Act X of 1872). 


Notwithstanding 

Nobin Krishna 
Mookerjee v. The 
Chairman of The 
Suburban Municipa> 
lity, 10 1. L. R. Calc. 
194. 


anything contained in so(*tion 555 of the Criminal 
Procedurt' (^>de (Act X ol* 1882), a. convictifui for 
an oifence against any Municipal law or regulation, 
had Ixdove a Bencli of Magistrates which iiududes 
a salarie<l ollicor of the Municipality is bad. 


CALENDAR. 


Duplicalesof Calendars sent by th(‘ Magistrate to the Session Court, 
should bo retained in tlie Session Court for a. period 
of three years, after which they may be destroyed, 
or retm’iied to the Magistrate’s offices. 


Proceedings of 1st 
Dec. 1870. 6 Mad. 
Rep. Rul. 6. 

Tn cases falling 

Proceedings of 5th 
Jany. 1872. 7 Mad. 
Rep. Rul. 1. 


und<n- Act XTll of 1(850, the Calendar should be sub- 
jnitied to the Ajqxdlaio authority immediately tlnit 
an order under tlio first part of section 2 is passed. 
Win.*]) fuHher proc(M*dings umler the latter i)art of 
section 2 are talvon, a simple copy of the order, 
containing a reference to the Calendar, should be sent. 


CHAKHE. 

One count charging each Nj>ecifie offence, and describing it with a 
Reg. V. Baboolun «ortuiuty, is sufticieiit, 

Hyrah, 6 S. W. R. 

Or. R. 7. ■ 

In a case of mischief by fire, with intent to cause the destruction of a 

Ref V Dhtirbairo charge should lay the intent as 

P 1 ' ft 8 W B Or bifcKt to cause the destruction, not of a house 
mie, 8 ». w. A. or. dimply, but of a house used as a human dwelling. 

R» 
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Raff V Dhnrmo Judge can alter or amend a charge at any 

nuraiil koitra A stage of the trial. 

Others, 1 S. W. R. Cr. 

R. 39. 

In a case of murder, after the finding and discharge of the assessors, 
the Judge altered the charge to culpahle homicide 
Reg. V. Dyee Bhola, not amounting to murder, and convicted the accused 
1 S. W. R. Cr. B. 40. on lliat cliui'jje. Hold, that the conviction was 

illegal. 

In framing a charge for giving fjiLso cvifhnice, under sf'ction of the 
Reff V Feoidar Rov Code, the elm vgo slionld ho preci.so ; and 

Q S 'w H flr H 14 * wlicrc tlio accused is charged witli giving false evi- 
‘ ' * ' ‘ donee on three dilfcTout occasions, each occasion 

should form the subject of a distinct head in the chai'go. Amendments in 
a charge ought to be made formally, and should appear on the face of the 
record. 

When an accused pleads guilty to a charge already framed, the Sos.^ioiis 

Reg V. Ooburdhan the 

® >1 -D T u A ovideneo in the record. Lpou a charg(‘ <»t murder, 

Bnuy^n, 4 B. L. ^ P* the accusi^d pleaded guilty ", tlie Sessiun> Judge, 
101, S. C. 13 S. W. R. taking into cemsMeratiun tin* circinii>taiiccs of the 
Cr. R. 65. case, reilu(*ed the charge* to homicide not amounting 

to murder. Held, that the proceeding was illegal. 

A Magisti'ate should himself state distinctly what ciiarge an accused 
Reff V Jehangeer wietd, and ought not to leave tlial to 

•D V ^ irii VI 1A Q w amlah. A person who is called as a uituess by 

ISUKS a , . . tJie Court, cannot be convicted and filled under section 


R. Or. R. 43. 


2H-1 of the Penal Cudi'. 


Six persons wore charged in the same <-harge as follows : — That you 

Reg. V. Maharaj < 'v ^lav uf Juno--— at Tajpur coui- 

TMT* *7 "R T P nutted the (dlence ot vt»liin1arily giving talso evidence 
MlS^r, 7 ' * ‘ in the stage of a judicial proc<‘ediijg, and that you 

Ap, 66, S. C. lo 5. W. p-ive tluTi'bv committed an otVence under seetion 
R. Or. R. 47. ll):l of tlie IVnal Code." Held, the charge was bad 

and defective : first, as it cliarged a number of ptTvSons joinlJy with giving 
false evidence ; second, as it ilid not .sliow wlial statement the accused 
persons made ; third, as it did not mention tlie day and year, ^vh(m th.e 
otfeijco was committed; fourth, as it did not imlicate the Court or otKcer 
before whom the false evidence was givi'n. To supjiort a charge of giving 
false evidence under section IDd, it must be sluuvn tint the accused inten- 
tionally made a particular statement false to his own knowledge. 

A charge under section 451 must charge the accused with conimiliing 
Reg V Mohur Do- intent to (»ommit some specific 

waUa, 16 S. W. R. Or. 

R. 53. 


offence punishable with iuiprisouiueiii. 



376 


DIGEST OE CRIMINAL CASES. 


A charge should distinctly set forth the particular offence in respect of 
Reir V Moosubroo accused either omitted to give informa/- 

jb ntifova* Q 4 ‘Yxr p Hoji, or gavo information which he knew to be false ; 
? D ***** * " and it should a.ppear precisely what his duty was in 

wr. n. 61 . matter. 


MV A Court of Session is competent to proceed to the trial of^^a prisoner 
Reff V Naravan before it npon a charge by a Magistrate 

■'KT p T ARH • R f authorized to make a commitment, though the com- 
NaiK, 5 B. L. DoO ; 8.U. or authorization be contained only in a letter 

14 S. W. R Or. R. 34. frcm the Judge of that Court, to the Magistrate of 
the district, sent with the recoi’d of the case, notwithstanding an irregu- 
larity or defect of form in recording the complaint. The complaint or 
authorization of the Court before Avhich, or against tlie authority of which, 
an offence mentioned in Chapter XI of the Code of Criminal Procedure is 
alleged to have been committetl is a sufficient warrant for commencement 
of criminal proceedings. Reg. v. Mahin Chundra Chuckerbutty, (3 B. L. 
R. A. Cr. 67) oveiTuled. 


The splitting up of one aggravated offence into separate minor offences, 
Reg. V Khuru conviction for lurking house-t^spass and 


Kairee, 6 S. W. R. Cr. 
R. 39 ; S. 0. B. L. R. 
Sup. Voi. 488 F. B. 


theft itnder sections 456 and 380 of the Penal Code, 
instead of for lurking house-trespass in order to com- 
mit theft, under section 457) prohibited. Where a 
Magistrate convicted under sections 456 and 380, it 
was held that, the Judge, on appeal, instciid of setting aside the conviction, 
and sending the case back to the Magistrate for re-trial under sectiona 457 
and 380, ought only to liave set aside the conviction under section 380, and 
allowed the conviction under .section 456 to stand. (Nohman, J. dvbitante.) 


A Se.ssions Judge has no power to try a prisoner who has been com- 

Reg. V. Ram Rutton 
Doss, 9 S. W. R. Cr. 

R. 23. 


It ought to appear upon the face of a charge, that it had been delivered 
Reff V Thomson 1 Clerk of the Crown by a Justice of the Peace 

R T-. R O Cr 1 * ^ Magistrate, but its not so appearing is a formal 

o. Im a,. V. , . def<?ct only, to which objection can only be taken 

under section 41 of Act XV J IT of IB<)2, before the jury has been sworn, and 
it is not ground for arrest of judgment. 


i'37, 
•» X., 


Where several offences are charged under the same section, the com- 
Ealaram Sinff & niitting Magistrate should frame the char^‘ so as to 
r/ a nr n contain a separate head for each offence. The omis- 
otl^rs, 7 o. W. 11. ur. Magistrate to do this, may be remedied 

by the Sessions Judge exercising the powers of 
amendment contained in section 244 of the Code of Criminal Procedure 
(Act XXV of 1861). 



GHAEGE. 


877 


Where a Deputy Magistrate did not draw up a charge in accordance a 8,«» 


Bhugwaa ft others if. 
Doyal Gope, 10 $. W. 
R. Or. R. 7. 

tion 403 of that Code. 


with section 250 of the Code of Criminal Procedure “ 
(Act XXV of 1861), but gave the accused clciirly to Actx, 
understand the nature of the charges made against '***’ 
them, the irregularity was held to full within sec- 


In a case under Chapter XIV of the Code of Criminal Procedure (Act 
Ramdoyal Singh. in which the accused had full oppor- 

iKo W O tunity g*iven linn to JinswiT tho wiiicli was nuiJe 
petitioner^ 10». W.K. him, the Court felt proflu'lud by 

Or. R. 3. section 426 of tlie Oo<le of Criiniiuil Proc(*iluro from 

interfering with the juflgment of the lower Court, — eviui if it foiiml tliiit 
there was an irregularity in the proceedings in consoipience of the absence 
of a formal charge. 


Chap. 

XXI.. 


Where a Magistrate gives reasons for commitiing a ease for trial in a 
Ramdhone Achaijee certaiu way, tlie S.'ssious Judge must citber ara-ept 

the charges as framed or trjimo otluus liimsell ; he 
authorized by tlie Criminal ProrM.'dure (i’ode to 
S. W. R. Or. R. 17. insist on a ri'-drawing of the charge by the Magis- 
trate unless he specifies the charge which he wi-^hes to be sent up. 

In a ease in ■wliieli the cluirgo did not contain sucli particulars us to 
Reir V Udit Singh & time and xdaee as were r»>as<>iiably suiUcieiit te give 
,®* * OR a *117 T> iioticu' to the aeeiisod of Ilu‘ mutUT a\ illi wliirh he 
OTners, S. W. R. charged, the accu^ed was ae(pntled l>v the High 

Or.R.46. 


Scmlle : — A chai'ge under S(‘ctious 2^'2 and 20 1 of the Penal Code should 
Poo* V TTr^oTiiirn. made specific in regard t(» the representations and 
4 . 1 . T\ ' p. ’ 4 . 1 . " words ullcgtal to ha\e been I'xliibited and uttered, 
nath Doss & another, tu 1)C o])sc<*ue ; and tlie Magistrate, in convict- 

1 1. L. R. Calc. 366. should in bis dl*ci^^in^l state distinctly what were 

the particular representations and words which lie found on the ovideiice 
had been exhibited and uttered, and wbich he adjudged to be i>b:M*mie with- 
in the meaning of those sections. Where no such s]>eciiic dt'cisioii has 
been given, the High Court, when tlie cast' has bemi transferred under 
section 174, Act X of 1875, (FJigh Court's Criminal Procedure Act'), may 
either try the case de novo^ or dismiss it on Hit' groiin.l that tlie Magistrate 
has come to no finding on which Hie coii\ictit>n can bo siLsianied. 

Section 453 of the Criminal Procedure Code (Act X oC 1872) simply 
-a places a statutory limit on Hu' number of charges 

. ExnpresB v.Donon. a single irFal. 

joy Baraj, 3 I. L. R- 

is iiotliiui; ill llio secliou, liowovor. to provotit 
Oalo.540. an accused froui being sepavatel\ charged and trit»d, 

on the same day, for any number of distinct olf cnees of the same kind 
committed within the year. 



D1GV:ST 0? CMMTNAL OASES. 


Makkuy, J. : — Altliough sections 235 and 237 of Act XXV of 1801 have 
Shibo Prosad Pandah repealed, it may still be inferred from illustra#^y 
in re 4 1. L. R. Oalc present Orlminal Proce- 

124 '*8 C 3 0 L R* Code, (Act X of 1872) that it is unnecessary 

-on* specitieally to allege in a charge, the absence of all 

• general and some at least of the other exceptions 

mentioned in the Penal Code. The operation of the illustration, however, 
is strictly confined to the statement of the olfen’cc in the charge. 

When arraigning an accused, and before receiving his j)lea, the Court 

Emnress v Vaimbilee careful to insure the explanation of tho 

K. T \ T> n 1 QO<i * charge' in a manner snfHcienily explicit to enable 
0 1. h, K. uaiC. 0^50. !ic(aised to understand thoroughly, the nature of 

theeliare’c to wliich he is calhMl upon to plead. 

It is not lu'ccssary tliat a statc'inent made to a Court by an accused in 
a fortdgn language, sliould be taken down in the woriLs of that language. 
T]ie langiiau’i' in Avliich the siatonnmt is coiivt'vc'd to the Court by the in- 
terpreter is the language in which it should be recorded. 

A prisoner was charged with “■ causing the death of A. by inflicting 
Empress v Samir- ''v<mud on bim with a ‘ chhoui’ until the intention of 
ir QT T u causing hodily injury, such as was sufficient, in the 

uaain, o 1. Xj. It. u c. of nature io caus(' death, or which lie knew 

211- to be likely to eause deatli/’ Held, that the charge 

was ill fective and inexact as reg.irdinl the second and third clauses of the 
detinition of innivh in seciion 300 of the Penal Code. AVith reference to 
the st‘Cond clausi*, it should him' run likely to cause the death of A. the 
pt'rson to vviioin the harm was canse<l.” With reference to the third cla.uso 
it sliould haye said “ ordinary conrsij of nature.” 

Section 453 of tlie Code of Orjininal Procedure (Act X of 1872) is 

RamManikya Chuc- <‘''t no nu.lter how 

/ , nniiy rdlcm^es of tie* same kind a man may commit 

kroburty & Otners, witliin (.ne \ear, lie may not be prosecutel for more 
in re, 1 0. L. R. 478. than i lin^e. lie iniiy bo s ;paratoly tried for other 

oifences. 

Upon tiie singh? clnu’ge of \vr<)ngfnl confinement, preferred under sec- 

Turibullah & others ^ 

a r» T u M:igi.^trat<‘, tin* prisoners raised a cietence instiiying 

^ * ... . <.ojilinenif*nt on tlio ground that the persons 

confined, had been eanglit by Ihmn under circumstances whicdi led to the 
belief that, they had committed house-breaking by niglit with intent to 
commit theft, Kmpiiry luivLng been mad(‘, the Magistrate coinniitted the 
prisoners ind only for wrongful coiifinmmmt, but, disbelieving the dofouce, 
for fahricaling fctls<3 evidenci' and for bringing a false charge. The prisoners 
were tried liy tin; Ses'.irjus Jmlge, mid found guilty on all the three charges 
at one and the same tiiiu . iri*fil, tliat the convietion on the last two charges 
was ilh.‘gal, as by adding tlie iulditional cliarges, the Magistrate had really 
pivj'idi('.jd the di'fenco to tlui first charge. Where the Court, without 
having first heard the evidence for the prosecution, exauiixies the witnesses 
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for the defence, he commits an irr(?gularity, but if the pri.souors arc not 
materially prejudiced thereby, the conviction will, not be Ket aside. 

Where an .accused person is committed to take his trial on specific 
— - ^ , charges before the Sessions Court, tlie Judge has 

1 o power under section 14(5 of Act X of IH 72 to 

lah Sheikh, 7 0,L. R. expunge a charge before calling upon tbe accused to 
143. plead to it. 


s. sse, 

Ae« X, 
lSb2. 


Held that, where in the courst^ of one and l)ni same transaction, an a(*- 
Empress V. Aludhia person appears to liavi? commiftiMl .•several acts, 

21 L R AU 644. * directed to one end and f>bject, wliicli togc'th.er 

amount t<i a more serious offence ilia?i Crudi of 
taken individually bv itsedf woiil^l constitute, although f^n* purpos«*s of trial, 
it may bo convenient to vary tlie form <4* cliavge^ to {le>.igM il ^ not only 
the principal, but the subsidiary criim^s alleg*?:! to have been 
yet ill the interests of simplicity and ronwinhue- % it h 'st to eone. jilra t e 
the conviction and aoutmic<* on tii** giJivesf otfouce prov«* l. AV'iere, tluu’i*' 
fore, a person who broke into a bouse* by nigiit iind t'ornuiilf ‘1 tlud’t thereiu 
was clnirgod and tried, for olVemvs under ^eclioiis dso tin ] V)7 ot tlie Pou t! 
Code, and W'as convicted (J‘ botli those offiuices, and ])uni?died for ea< h with 
rigorous imprisonment for ('igliteen moullis, llie (n>urt convicted liim of the 
offence under section luT, and seutenci^d liim to rigorous im]»ris<.m men t for 
three years, and acquitted him of the oiVence under section d‘^o. 


A Magistrate, who is otherwise eojupetent, lias, under sect inn 111 of 


Mewa in re, 6 N. 


Aei X of 1872, a discr«‘tioii to enquin^ into and try 
XKT 'O T> any eli.irgf w hicli ln‘ ina v eousiihu’ i-ovcred 

W. P. Rep. (All.) 2o4. [yy f.p.fs eomplainetl of hy an\ [»erj 5 on„ orrt‘[nu‘U‘d " ’ 
by the police, without refcr<*nce t«i the pjrrieular cliirge tint miy have Invn 
preferred by the complainant <»v by Ihe |M»li ‘e. and witbiuit refervu'-'.* t'» tlui 
procedure wdileh, wlnui be has delermino l t Ic* olfonci* witli whi* ]i lie uill 
charge the accused, it will be coinnel uit lo him to adoju. ileil, iluuvbu'**, 
when a person was brouglil, bebuv a MagUtra1v‘ i>\ the |K>liro. charged witii 
an offence nnder section lo7 of the Indian Ihuial t'od,*, an oiftuH*e triable 
in a summary way, tliat tin* Magisiratt* was coiupetenl to altiU’ the charg'e 
to one under si^ctiou l-ll, ami !<» tr\ lii** ata ii-^'d sainniariiy inidm* llie "provi- 
sions of section 222 of Act X of 1872. 


Aliliougli a Sessions .Indge has powte- to alter o!‘ .im'Uid a idiarge, he 
Reff V WariS All eannol add an I'litircU ne\\ cliarge uljieii is not (‘ven 
o lo- w xi o Al/ eogiiiile to the charge on Avliitdi an aeeiised persoTi 
3 N. W. P. Rep. A1 . been coniiuitltMl for trial. 

337. 

Section 455 of Act X of Is72, a[»j>)ii‘'' io ernes in wlii-di. n.u ilj,‘ facts 
T jP!r are doubtful, but the a[>plicatioii of tin* law to llie 

Reg. V. Jamurna <Z doubtful. Judgment in tlie alternative 

others, 7 N. W. P. cannot be passed in easi‘s in which it is doubtful 
Rep. AU. 137. whether the accused person is guilty of any one of the 

several offences charged, but. where it is doubtful of which <»f those offences 
he is guilty. The accused persons were eommitievl for trial under uii erro- 


Act X., 
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neotas and untonnblo alternative charge under section 193 of tlie Indian 
Penal Code. The Com-t of Session amended the chaise under section 193, 
and added charges under sections 201 and 203. It was doubtful whether the 
,! amendment and addition, were not likely to prejudice the accused in t^heir 
defence. The alleged false evidence, "and not its assumed substauc^and 
pui^port, should he set forth iu a charge under section 193. 

The accused was charged under section 217 of the Indian Penal Code ; 

Imperatrix V. Baban 0\e charge did not distinctly state what the 
Khan valad Mhas- ‘Ureetion of the law was which lie disobeyed and 
It •* 9 T T P uivSolx'voa it. Holu, tliut wlioii accused has 

KOJl, Z 1. L. K. AOm. on a c*liart>*o (expressed iu vapue teriiis, 

142. tlio prosi'ciition on appoal, sliould be limited to the 

particular sense in wliieli ilio charj^T- has been understood at the tidal. 


Whore a Ma<:yistTat(' ]ias, in the <‘xei*eist' of his discretion, refused to 
Varadara Julu Nay- procee«1 wilh n (‘riininal rlia.ro'e peiulinpr a civil action 

uduExparte,lMad. mutter on t of which the charp 

^ ^ aro.se, a main! inas will ii*>t be granted to coiiipel the 

Rep. 00. hiMving of ilit' charge. 


Kow 
Chap. 
XXI.. 
4ct X., 
W 82 , 


The course taken hv a Magistrate before propai-ing a charge under 
Proceedintrs of 16th XIV of the Code of Criminal Procedure 

na/. iRfta u TVTaii XXV of 18(51) ninsl dt'pc'iid upon the cireuin- 

Dec. 1864, 3 Mad, Mti.^strate should 

Rep. Ap. i ^ ('Keivisc-his di^<•rl•tio^l in tlie matter. 

The charge and I'ndiugin a case of causing hurt under section 32 1 of 
of the Indi.in Penal (5ode, need not contain a noga- 
tii'ii that the hurt was caused on graw tiud sudden 
pv,)\oeiition. 

Rep. Rul. 5. 


Proceedings of 16th 
Mar. 1868, 4 Mad. 


A charge iilleging pc-vion-! eonvidion need not show the extoit of the 
Proceedings of 17th h.riner ].uni,shnien(. 

April 1868, 4 Mad. 

Rep. Rul. 11. 




Held, till)! Ilic omis,siMjj t‘i ]•/« 

Reg. V. Kabhai Ra- 
va Bhai & others, 5 
Bom. Rep. Crown 
Cases, 40. 


ii cliargv did not vitiate tlie proceod- 


The Court, uudi*r sectimj I ot the ( ‘riiiiiu:i.l Law Auiendiiient Act 
Reff V. Govindas f^VlIJ of l sr»2j Ims power to order tlio auiendmeiit 
^ nATvi elnirge involving a change iu the ownersldp of 

Uanaa^o . ep. p^oporty, provided such amendment does not 

Crown Cases, 76. pi-ojudici* tlie accused in his defence upon tlie merits. 

Where it is doubtful wlietlior an amendment of a charge will or will 
not prejudice the accused in his dofcujce upon tlie merits, the amendment 
ou<?ht not to be Jiia<le. 
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Where the accnsod was ohargM with receiving stolen property from 
the wife of tihe prosecutor, the property in the goods being laid in the 
prosecutor, and the charges were amended by laying the property in the 
prosecutor jointly with his mother, it was held that such amendment ought 

not* to have been -made. ' 

* 

Proper course laid' down for a Judge to adopt when the facts proved 
Reg. V. Bapu Par- support the charge us laid. 

bat, 7 Bom. .Rep. 

Crown Oases, 81. ' 

In order to make an alternative charge of two or more otfenc(*s refodar 


Reg. T. AjamDulla 


under section 2 42 of tiie (h-iminal Procedure Code ?•» 


& Others, 8Bom. Rep. offences specified in such 

M ^ ^ alteriiiiiivc elr.irLre must all bo olFoiujos a<>fainst the 

Grown Gnses, 116. InAinn Penal Code. Therefore, a ehar*.re Mfyaiiist a 
prisoner either of “criminal broa(di of trust” under soetiou 409 of the 
Indian Penal Code, or of “ undue exaction of money ” under seetion of 
Ecg. XVII of 1827 is irregular. An offenee uudc‘r the hitter section, being 
punishable by imprisonment for seven years, is triabje excdusivcl}^ by a 
Court of Session, under the p7V)visions of the Seheiliile of the Code of 
Criminal Procedure Amendment Act (VIII of 18(>9) last x^age. 

The omission of the word*“ <lishonestly,” both in tlie charge and in the 
Reg. V. Rakhma & the couvirtion, is not a gnmnd fen* reversal 

* in Hrkwi coiivietioii and s*‘nteiu?e, wlien^ an aeeus(‘d per- 

anotner, lO jsom. luis fully understood the nature of the olfeuee 

Rep. 373- Avilli which lie is eliavged, and li.is not bemi preju- 

diced by the omission. C(»iivici ion and sentiaiee recorrled by a ^lagistrate, 
and reversed by the Session Judge upon this ground, restored l)y ilie High 
Court, on apidication diiv'ctivl by tloverimieiit under section 272, Criminal 
Procedure Code (Act X of 1872). 

When a iiersou is charged with an otfence consisting of ^larts, a com- g 
Reff V Ghand Nur & bination of some only of wliirli oon.stiiule.s a com- -*7 
-n* *• AA •• 11 ph'te niiimr otVeiico, he may, iiiuler section l-o7 of the 

Pirbnai Aaamjl, i^riminal IWeiimv (Act X ol 1.^72) be 

Bom. R6p. 240. , convicted of the latter without being specitically 

charged, but only when the graver cliarge gives noliee of all the circum- 
stances going to constitute tlu‘ minor otViMice. Jhmee, where a man charged 
with murder was convicted of abetnuait of it, the High Court ammiled 
the conviction and sentence, and ordered him to he retried on the latter 
charg<.‘. 

Where a i>erson was charged by an Assistant Session Judge with (1) 

1-.4- 1 H 1 !• -I-J 1 .1 1 1 VH 1 4. rk1>l IVk 1 1 I •! 1 1 .'l.l'kil i.ll /'t.-f* r\ CL 1 


Reg V Ramajirav attemxiting to commit criminal breach oi* trust as a 
JirbajiravA another, servant; (2) Iramiug as a public servant an 

10 B Beni incorrect (locnment to cause an uiiury ; (J) truuung as 

lx iSOm. KOp. 1. such public servant an iucoiTcct ilocumeiit to save a 

person from punishment, and was acquitted on tlie ground that he was not 
a.public servant, though the Judge found that be hud framed the document 
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87, ArK 
t., im. 


8. i2t 

Act X., 
' 18B2. 


S. 397, 
Act X, 
1862. 


P. m, 

A-CtX, 

1662. 


witli a fraudulent intent. The High** Court held that the Judge ought to 
have convicted him of attempting to chea.t under sections 45*5, 456 of the 
Code of Criminal Procedure, and as the facts which he would have had to 
meet on that charge, were the same as he had to meet on the charge of 
criminal breach of trust, allowed the objection urged at the hearing, though 
not distinctly taken in their appeal by the Covernmeilt, and ordered 
a retrial of the accused. 

A Sessions Judge should record findings, whether of conviction or 
Reg. V. Mahomed ^acquittal, on all the charges under which prisoners 
Ali 13 S W R Or R commilted fur trial. 

50.’ 


A charge should 

' Reg. V. Durzoolla 
& others, 9 S. W. R. 
Or. R. 33. 


be so framed as to refer to the section of the Penal 
Code under Avliicli tlu'. olfonce charged is punishable, 
as rt'quired by secli«)ns and 2d7 of the Code of 
Criminal Procedure (Act XXV of 1861). 


In a case of several offfuices under r)no se(?tion of the Penal Code, the 
Reg. V. Sobrai pi’oper A\My is to try the accused (under stq)arate 
X- charges) for eacli of tlio several distinct offences 

& others, clearly proved 

20 S. W. R. Or. K. 7 0. j|o;iinist lli(m). On conviclioji f)f each of these se- 
parate ch.i'coJ^j a se]>arute sent(‘nce on each c<»nviction should be passed 
with a direction (umh^r sedkai ^117 of tlu* Code of Oriiuinal Procedure (Act 
X of 1872) that each oliould lake effect on the expii'y of the next prior 
sentence. 


Under section l-lis Code of Criminal Pi*ocednro (Act X of 1872) if the 

Reg. V. Sheikh Jakir, Pi-'‘'ioiisly coimctc^d of Euiy offonce, 

® o QQ iTitiaiaed to prove smdi previous con- 

22 S. W. R. Or. R. 39. yietioii for the purpos(‘ of •affecting the punishment, 
the fact of the pnwious conviction mu'^t be rdii ted in the charge. Astute’ 
ment in a count that at tlie time AvluMi the pristmer committed the oft'etico 
(no offence being uieiitioned specifically in llio coimt) he had been previously 
convicted of off'eiiccs ])unishabi(; und(*r ( Uiapter XVf[ of the Indian Penal 
Code, is not a sufficent compliaiicff Avith tlu^ j)rovisioiis of section 439. 

E. having been committed by a Magistrate* for trial by a Sessions Court 


Mutirakal Kovila- 
gatha Rama Varina 
Raja V. The Queen, 3 
l.L.R.Mad. 351. 


on a c1iarg(‘ nmler se dion 202 of the Penal Code, of 
liaving iiitentionilly omitted to give information 
which he was leg.illy bound to give respecting a 
murder. plead<‘<l guilty, on his trial, to the charge 
on whielj Ik; was eoininitted. Upon the application 
of the public prosecutor, the Sessions Judge, under protest on the part of 
the prisoner, added a charge undf*r sections 100 and 201 of the Penal Code, 
of abetting C. a female co-prisoner charged Avitli having assisted in burying 
tlie body of the murden^d person, required R. to plead to the charge and 
having tendered a pardon to, auil ♦^sxamined C. as a witness, convicted and 
sentenced R. to 2 years’ rigorous impriHiiiiment : Held, that, as there was 
no evidence before the Magistrat<' to support the charge against R. framed 
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bjr the Sessions Judge, the action of the Judge was idtra vires and the con- 
viction on the added charge illegal. Held also, that in as much as the 
Sessions Judge considered E. more culpable than C., the proper cause would 
have been to have adjourned the tri^l, sent the record to the Magistrate, 
and suggested ah inquiry as to whether there was ground for a more serious 
charge against E. 

Hcmble : — The object of restricting a Sessions Court from taking cogni- 
zance of any ofEence (except as provided in sections 455, 472, 474 of the 
Criminal Procedure Code (Act X of 1872) unless the accused person lias been 
committed by a Magistrate, is to secure to the prisoner a preliminary inquiry 
which affords him an opportunity of becoming acquainted with the circum- 
stances of the offence imputed to him and enables liim to make his defence. 

The prisoner who was charged witli culpable homicide not amounting 
Govt V Thakoor murder, was trii'd for tlial- offence, and there being 

Dass & Koondun, 1 to convict on that charge, 

K W P P /A \ Sessions Judge tor not having U'^ed law- 

W. r. icep. (Agra), ineans in preventing the riot (secti("»ii 154) and 
was punished for that offmee. Held, tliat the Ses- 
sions Judge was competent to eliangt* the charge, and ta try the prisoner for 
any offence coming under any one of the sections of the Code. 


S. S.2S 
477, 47 
■ACtY 
1382, 


M. was accused of cheafipg (4. on two diff<n’ent occasions, and also of 

Empress V. Murari. occasion. Tlie throe offences 

.-**1 p .p * were comiiiit ted witl mi one year ot each other; and 

4 . Ii. K. Ail. 147. charged and tri(»d at tin.' .same tiuie for the 

three offences. Held, that such joinder of charges was iiri'gular, in as much 
as the combination of three offences of the same kind, for the purpose o£ 
one trial, can only be, wliere such offences linve bcHui comiiiittod in respect 
of one and the same person, and not again.st diffVivnt prosooiitors, within 
tlie period of one year, as provided in llie Criiiiiiial Procedure Code, tSee 
Manu Miya v. The Empress, post, jiage o81). 

An indictuient will not ho invalidated in consequence of the charge not 
Reff. V. Notabur the specific section under yhich it 1ms to 

1 AO l>i'dS(‘cui(‘d. Under section lr)l, it is necessary to 

wunay, l ina. Jur.43 tliat flic offtmcc. Hie instigation of which, is‘tlie 

subject of tlie charge, has been committed. 

Simply the omission of a count in tlu' chargi' is a defect in tlio charge, 

1 Ind. Jur. N. S. 18th -‘"‘I ‘‘ conviction 

lQ«p; n AA under a different section ol the Pmial Code trom that 

fP* • upon w’hich the prisoner was tried and convicted, 

provided the prisoner has not been prejudiced or injured by the substitutioH 
of one section for another. 

The offences uiulor^ sections 107 and 40(5 of the Penal Code respectively 
‘ ir firaAfiofli saiiio kiiul witliiu the meaning of sec- 

Empress V. sreenaui tion 43a of the Oriininal IWdme Code (Act X of 

1872). 


Kur, 10 0. L. R- 421 
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lit s’ offence of receiving or retaining stolen property punishable under 

Empress V. uttom section 411, and of habitually receiving or dealing 
in such property punishable under section '418 of the 
Indian Penal Cswie are not offences of the same kind 
10 0. L. R. 466. within the meaning of section 453 of the Criminal 


Eoondoo Ss another, 


Procedm-e Code (Act X of 1872). 


The charge though amended by the Com't of Session, must still run in 
Proceedings of 30th of the committing officer. 

August, 1862. Weir, 

300. 


The liability to whipping as nii additional punishinoiit under section 
•D A- AciVIot* 1861, and the liability to enhanced 

npt ^ Q7Q pniiislinieiit under section 75 of the Penal Code 
Oct., 1878. yieiT, 373. distinct liabilities, and may or may not so exist 
in any particular case. 

Either or both liabilities must be set out in tlio charge according as they 
arise or not in the circiimstances of each particular case. 

Schedule III of Act X of 1872 requires the second person (and not 
Proceedings of 23rd third person) to be used in the formal charge. 

July, 1873. Weir, 375. 


Charge^ which require alteration should, as a mile, be amended by the 
Proceedings of 8th ^ ^ Session before the trial commences. 

Sept. 1862. Weir, 376. 


When a prisoner 

Proceedings of 30th 
March, 1863. Weir, 
879. 

Where 15 j)c: sons 

Puli Sanki Reddi 
& others, accused. 
Weir, 384. 


is tried on several heads of charge, the j)rineipal legal 
offence involved should form the first head of charge : 
the obji‘ct of adding others is not the accumulation 
of 2)unisliments, but to provi<le against tlie event of 
the evidence failing to establish the principal charges. 

were jointly tried and convicted of distinct offences 
of committing nuisance, it was^held that as the accused 
must have been prejudiced in their defence, the con- 
victioji was bad. 


.S. 234, 
Xct X. 
, 1 ^ 33 . 


Where an accused was charged under one charge including four counts, 


ManuMiyav. The 
Empress, 9 I. L. R. 
Oalc.371. S.C. lie. 
L. R. 522. 

third charges, Held, 
(Act X of 1872), and 


vh., — (1) H<just>brealcing })y night with intent to 
commit theft in the house of A. ; (2) Theft from 
the same house ; (6) House-breaking by night with 
a like intent in the house of B ; (4) Theft from that 
house ; and where he pleaded guilty to the first and 

453 


tliat the case was within the terms of section 
tliat the words “ offences of the same kind’’ are 
not to be limited by the explanation to that section, but include a case 
like this, where a man has wdthiii a j^ear committed two offences of house- 
breaking. Held, also, that the words offences of the same kind ” are not 
limited to offences against the same person. 
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Per Field, J, : — The explanation tJ) section 453 must be understood as 
extending, and not as limiting, the meaning of that section. 

Per Noeris, J. : — ^Care should be taken that accused persons are not 
prejudiced by charges being joined, and the Court should at all times be 
anxious to lend a willing car to any application upon their belialf Vjy s^ipara- 
tion of charges, and for separate trials ui>ou separate cliurges. Empress v. 
Murari, (I. L. E. 4 All. 147) dissente<l from. 

The practice of dividing tlie facts wliich constitute jxirts of one ulfence 
Reg. V. Sahabut several minor olfoiiccs, condemned. 

Sheikh, 13 S. W. R. 

Or. R. 42. 


A charge under section 302 of the Penal Code, n(,*ed nr>t set out at 
Oovt. V. Rama- length all the facts necessary to constitute the 
sawmv ^ ^ W ft offence of murder, and neg.divc' all tlic* exceptions 
P A P 1 * coiiiaiued in section 300, which d«diues the crime of 
Recorders Ref. 1, murder. Tc^cluucal Mhjei'tioiis to criminal charges, 

particuLirly on the ground of the want of a sutticient specification of d<.‘ljiJs, 
should be taken before the conclusion of the trial, nvIkm’c tluj Judge may, 
if necessary, amend the charge, and not afterwards, unl^^^s it a])pear that 
some failure of justice has betm caused by the irn^gularity complained of. 

WhiTC ill a trial by .iury, the Sessions J\idge calhnl upon the accused 
Empress V Bepin aiis>^er at the same tiiJie a charge of theft, and 

Behary Shalw, 13 0. Vivvi;m,ly 


L. R. 110. 

irregularity. 


the riigh Court refuse'^ to inttTfeiv. it not aj>pearing 
tliat a failure of justice ha<l been caused by the 


CLAIM TO PROPERTV VNDER SEIZURE. 

Petitioner was charged with the llnd't of (‘erlaiii money found in his 
Sookhau Sahoo V. house and ae(|uitteil. Pimdamatiou having Iieen 
€* t lA Q W B P * made for clainiaiiis to coini' iiiamlt-hiinitliepro- 
UOV u., io D. W . It. O 1,0 on«* aj»]^t‘arcd, ^\]le]•(‘l]j)on ])t‘iin(»ner pre- 

fiTi’ed his (daim and aski’d ^Vssistant ^tael;?ti*ate 
to summon eoriain witnesses. Imt tin' A>sistant Magisti'nle I’cfused do so 
and disallowed Ids claim, the i\lagi.strate tm a]>[H‘al ih'elining to Interfere. 
On refeiviioc hy the Judge, th<* High (_'oui*t hehl that 1 he As-.i.stiint Magis- 
tratt‘ was bound to suumnm the witnes'^cs namt'd hy the [k I Lti«nu‘i*. set a'^iilc 
that oflicer’s order, and dirt'ided Iiim tt» dispose i»f llie case after taking duo 
steps for securing the attendance of the wUne.s.'M*^ in ^ue^tioii. 


OOMMISSU^N. 

The High Court refused to issm* a (‘ommis.vimi in a m-iniina I case, on 
Emuress V. Ooun- ground that such a coursi‘ wiaiM I»e unsatisfactory 
sell 8 1 L R OalC ^be iutoivsts of (he prisoner. 

896. 
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Where 

Empress 

Gangadhar 


a Government servant who had executed ids recognizance to 
V. Bal evidence for tlie prosecution, at a 

Tilak ^ criminal trial to hike place in the High Court of 
' ” Bombay, was subsequently ordered to a distant station 
1. L. R. Bom. 285. on, the public service, and could not, witli due regard 
to the public inter(\sts, return to Bombay in time for the trial. Held, on 
the application of Govennnent, that his evidence might be taken by com- 
mission before his departure from Bombay, under the provisions of section 
70 of the High Court Criminal Procedure, Act X of 1875. 

The evidence of a witness taken upon commission is not admissible in 
Empress V. Dabee criminal trial held before the High Court, unless 


Pershad, 6 I. L. R. 

Calc. 532. 

section od of the Evidtmee Act. 


it can be slanvii that such evidence was so taken 
ujioii an order lua.lc by tJiiit Court under section 70 
(jf Act X of 1875, or unless it is admissible under 


S.a60f, Semhir. that in crimimd (*ases “ parfhh nnftJnn ” women are not of right 

*1 cxoiuptcd froiii ixTsonal attendance at Court. Also 

608 } ds Fand-Uii'mssa m re. j.’ j i ? i * • 99 * j.* ^ ■<? 

1507, Act « *11 /xA tn.it the word “ inconvenience m section 030 of 

| 882 . 6 I. L. R. All. 99. Ofiiiiinal ProcoJiire Code (Act X of 1872) em- 

powers the Courts to alhnv examination by commission in criminal cases 
where a witness, according to the manners and customs of the coiuitry, 
ought not to appear in public. 


The coinplainaiit in a case of defamation, alleging that she was a 
parth/ZM/us/o'//,” applied to be examined by commission. II eld^ i\v, it the 
fact that she was a coniplaiiiant, and not merely a witness, materially alter- 
ed her position as regards the (piestion wludher she orfglit not to be exempt- 
ed from personal appearance in Court, and that, under the circumstances, 
she ought not to be (‘X.iiniiiod by commission, but ought to attend personal- 
ly to be exaniiii(‘d in Court. Direction to tlie Magistnite to make such 
arraugomonts tor tlie examination of tlie eomplainaiit in Court as should 
secuire luu' nrivaey, consistent willi the rec<a’diiig of her evidence, according 
to law, in the ])res<‘ine ol the aeensed. VVitn(‘sses 'm criminal oases should 
not be (examined by couiinission (jxrcpt in extreme cases of delay, oxpensj;}, 
or iiicoiivenieiH'e. 

SraAiGUT, J. : — T Inivo listened wdth the very greatest interest and at- 
tention to the learned Couns(d, who has so ably and earnestly urged all that 
possibly can bo said in support of his client’s petition. I have always been, 
and always shall be, to the I'ulh^st extent possible, consistently w-ith 
mon sense, ready and willing lo make (*very concession I can, in tlvp ’ 
lYi ini st ration of jiislicti, to llie customs and prejudices of Hindus and Mub 
madans alikci. And in dealing with a (piestion of the kind nq|v before us, 

I bear in mind that, intellectual progress and enlightenment, wliicli docs so 
much to dissipate primitive fancies and superstitions, has necessarily not as 
yet achieved the same amount of advancement in these Provinces as it has 
in the Presidency Towns and Lower Bengal. I admit to the full the ne- 
cessity for still preserving a tenderness and sympathy for native ideas and 
notions, some of which to the European mind might seem alisurd, and in- 
deed it is my duty to do so. 
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Although I am not prepared adopt in its integrity the principle 
enunciated in the Calcutta ruling (Hurro Soondery Chowdhnun in rc 4 I. 
L. R. Calc. 20) quoted by Mr. Hill, that in criminal cases “ panlah tmshUt ” 
women are of right exempted from personal attendance at Court, I should 
be loth to differ with the two experienced Judges who recorded that oj)iiiion, 
by holding that the word “ inconvenience ” in section 330 of the Criminal 
Procedure Code does not empower the Courts to allow examination by com- 
mission in criminal cases, where a witness, according to the customs and 
manners of the country, ought not to bo compolled to appear in public. 
But the matter now before me appears to be of an exceptional character, 
and wliile I agree, as Mr. Hill iiigoniously urged, that the i)etitiorLer, though a 
CompLainant, is none the less a witness, I nevertheless think that the fact of 
her being a person who has set the criminal law in ujotion materially alters 
her position as regards the question under consideration. As I pointed out 
in the course of the argument, slie had tlie alternative of bringing a suit, 
and if she had adopted that course, section 010 of the Civil Proe<*'lure 
would have protecteSflier. But she has thought ju’op^T to cite her alleged 
defainer in a Criminal Court, and it is liis right and pinvilego to liavc‘ ijev 
evidence taken in his presence in such Court. Wme it otherwise, ii is im- 
possible to conceive the dangers and mischiefs that ^viiuld arise, tlie false 
charges that would be preferred, the malicious prosecutions to vvliich per- 
sons would bo subjected. 

The petitioner invokes the enininal law to p\niisli, and I think tlial in 
such a ease she should bo required to guar;int<*i' the jhlrs of her pmse- 
eution, and that it has bemi really insiitnied by her i>f her free will 
and not at the instigation of some otlnu* pers. i, hy ntti'inling at the M t lis- 
tiato’s Court. I most uiihesitalingly ^-ly tluit tlie tak'ug of evidenee ou 
commission in criinjilij^l cases should most sparingly n‘ mtiMl to. Sneh 
a thing is uiiknomi to Ejiglisli practice, and out here might not to be 
adopted save in extroiiie cas(»s of <lelay. expmise, or imMnivenience. The 
Criminal Courts of this couTitry linvt' ditlicnlty enough 1o deal with tlie 
false oliargos made, and the ]HTjured t»“^tiinon\ givim hy prosecutf»rs and 
witnesses, whose denieammv and truth they have pi'vson.il oopoitunity c»f 
estimating, without liaving tlieir l.ihoiirs eomj)lica1i-d witli the Avritten 
evidenee of parties not before them. I think tin' oi*di‘r of the Magist rate 
in tlie present Cfise was substantially right, and I refuse tlie ]>raym* of tlie 
petitioner. I, however, direct tbe ^lagistrate, if tin' e<anplainaiil is found 
to bo a purdah naahin'''' la<1y, and if she eh'cts to altimd and su[>p«uf li*‘i 
charge, to allow her to be brought into his mom at the Court-house iu her 
palki, or if this is not feasible, to make such <)titer arraugemenls, as may 
enable her to reinaiu in it, and strictly jn*eserve lu'r privacy, and suhjei t ln'V 
to the least inconvenhmee or aunoyamv, for the ]»ur[)i»se of recording her 
evidence MCording to Lnv, in the presenci' of tlu' accused, after identitica- 
tion by sdm approved female witnesses. 
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COMPENSATION. 


S.S.845, Tlio award of coiiiponsation rofeired to in section 44 of the Code of 

ttM. T. Oo«rclum. ™ 

- 11 Q a purt ot the seiiteiici' jinil order imide upon a coii- 

DOSS & Others, ll q. viction for an olfeiiet' of the nafnre specified therein, 
W. R. Cr. R. 53. tnij t^liould he found upon a stateinout of loss, ' 

damage, or expenses, as the case may he, ascertaiued at the trial. 

Subordinate Magistrates of the 2nd class have no power to award fines 
Reff V Jellauna accused as coinpensation For frivolous and vexa- 
■D* ^ /I u ^^1 [irosecutioiis, except in cases in which a sum- 

Bin MuhaKappa, i conjplaint shall ordinarily issue. 

Bom. Rep. 181. 


The eonipensation awarded under section It of the Code of Criminal 
V Barioo l^rocedure ^Act XXV of 18(>1) to the person injured 
rr w^p consideration of the loss which ho has suffered, 

Koo^mee, Do. W. K. eorresponds to damages awarded in civil proceedings. 


S. St Sliii 
646, Act 

Reg. 


S. 250, 

Act Xt, 
1882. 


Section 270, Ccale of Criminal Procedure (Act XXV of 1861) (authorizing 
!>««. *fr T niinrk Qinrrii awavd hy a Alaglstrato of amends in cases of 

0 o G w ^ c:olllplaint^) apjilies only to complaints made 

& Others, 8 S. W. K. X.V of the Code, and 

Or. R. 54. i,s} liniitcd to cases punishable under the Penal Code 

with imprison na*nt. i<jr a i)»*riod not exceeding six months. 

Its. 50 is the ia(‘a'^nre (»f coniptMisation awardablc from any coin-* 
plainaiil, iri'especUve oV tin* number el* accusiul persons. 

: — Criminal trespass is a part of the offence of mischief com- 
mitted u]»Oii land as well as of lioii.se-hreaking hy night. 

Cbap3. A fiju? cannot he awar<lod as comp(‘iisaiion in a <iasc falling under 

Rpff V N'ianund NIV, CodiM.f (.Viiniii..! Procedure (Act XXV 

o e w b' rr“R fiO ’ Chapter XV, 

3 H. W. R. Ur. K. bU. of l^ iminal iVociHlun^ the statement of tho 

coinjiiainant, tie' i*\ide]ice of tin* witues.ses, and the reply of the accused 
should i)e recorded. 


CbRp. 
XX.,A<-t 
X., 1892. 


6 


VVlien a proseculor fails io .suh^tanliaie his charge, hy making contra- 
Reg. V. Rupan Rai, dietorv stahnnents, ilu? Magistrate who tries the case 
BLR 296* S C under ( 'hapler XV of the OViminal Procedure Code 
- « T> award compensation to tlie accused, although he 


L-ompensa 

(‘(mnuit the prosecutor to take liis triaP-th a charge 
of o-iAung false evidence. 


15 S. W. R. Cr. R. 9, 


Juhoorun v.^Girdha- 
ree Ram & another, 3 
S. W. R. Cr. R. 70, 


Fine is not awardablc as compensation for a 
false' charge of the theft. 
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Altliough Bection 270 of the Code of Criminal Procedure (Act XXV of 
u 1861) forbid^ compensation to a person falsely and 

Uniae Unowoee V. y^xatiously charged with theft, yet th(‘ law d<jes not 
Bhowany & Jhan, prevent a Magistrate from fining an unjust accuser. 

lS.W.R.0r.R.l. 


Amends cannot 

Rateeah v. Phokon- 
der, 5S. W.R. Or. 1. 


be awarded in a case under section 371- of the Penal 
Code (unlawful compulsory labour) wliich comes 
under Chapter XFV of the Code of Criminal Proce- 
dure (Act XXV of 1861). 


Compensation cannot bo awardt'd, umhu’ section 270, Code of Criminal 
Proct'dure (A(*t XXV (>f lH61) to a ])erson charged 

XT • ixf with theft under se(itiou of the Penal Code. 

nan Hossein, 6 S. W. 

R. Or.Ri 55. 


Jharu V. Bahar Ali & 
others, 7 S. W. R. Or. 
R. 11. 


Aincuids cannot be awarded in a case of wrong- 
ful coniinemenl. 


ChAp. 

xxu 

Act X, 
1882. 


S. 250, 
Xet 
1882. 


Amends cannot be a warded in a case of house-breaking by night or 

Dhurai Noshyo v. 

Hubee Noshyo, 7 S. 

W. R. Or. R. 12. 

ChootooDhoon Bhar- Amends cannot be awarded a case of llieft. 

bhonia v. Abdool 
Meah & others, 7 S. 

W. R. Or. R, 40. 


Ac 


Compensation undi*r section it of tin* (%).h* of t^'ininial Pi»eedur 

RooplallSinff.Caseof, I’'' “I'.y 

trtQMT’Q n TJ QQ IHU-son wlio Inis dm'l’tly sulliTeil' by the 

X o. W. . l/r. Jl. ov* otfimce. It cannot be gi\en to tlie heirs of a person 
who has been killed. 


S. ®.545, 
648, Act 
X., 1882. 


Where a complainant prefm’s three charges of thn'e distim-t 

two of wliicli are otb‘iu‘i‘s triable under Cha]»ti'r XV 
and oiu* under t^liaptor XIV of the Code of t^riminal 
Procedure (Art XXV ot’ lS()h, a Magistrate may 
award amends to the accused under section 270 of 
the Codi‘ if he considers tin* (diarge with reference to 
the cases luider Cha])ter XV to have been vexatious. 


Modhoosoodun Ghese 
alias Madhub Chun- 
derGhosev. Joyram 
Hazrah & others, 13 
S. W. R.^0r. R. 39. 


to each person. 


Chups. 

XX. 

4 xxr. 

4i S.250, 

ct 

1S83. 


Since the passing of Ac*! VI [1 of 18()0 a ila gist rate may, under section 
vroftlall. -nAtitmii. 270 in a case in whic?h more than one person has been 


Bhyroolall, petition- 
er 14 8 W R Gr R award compensation not excecnling oO rupees 

76 . 


s. 250, 
Aoc X., 
1882. 
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m 

398 . 


Where a complaint constitutecl a charge of wrongful confinement under 
_ — , , section 343, and not one of criminal force under 

section 352 of the Penal Code, the order avrarding 
amends under section 270, Code of Criminal Procedure 
(Act XXV of 18(51) was quashed as illegal. 


Asgur Howladar v. 
Asarnddinft others, 
17 S. W. R. Or. R. 1. 


s; S50, An award of compensation under section 270, Code of Criminal Procedure 
‘j^Tounamanee v. Haree " 1 ^ illegal in a cjise 

’ Datta, 18 S. W. R. 

Or. R. 6. 


8. S.(IT. 

US,* 

Nohokristo Archar- 
jee y. Lall Ohand 
Sheikh, 20 S. W. R. 
Or. R. 38. 


e>. 

Act X., 
1382 . 


of criminal force ami theft or robbery, because the 
charge was in part one of theft or robbery, which 
did not conic under Chapter XV and because criminal 
force really was used to the complainant. 

In a case in wliich the accused was charj^ed with having stolen a pony, 
tlie jVlagistraie sentenced the accused to imprisf»n- 
ment, and iiwarded a fine of rupees 26 which he 
ordered sliould, if realized, he paid over to the com- 
plainant, direcling at the same time that the pony 
should he rest e, red to a third party, by whom it had 
been purchased at a public sale, tlie Magistrate relying on section 

418, Code of Criminal Procedure (Act X of 1872), and on the rule of English 
law protecting a bovd fide piircliaser in market overt. The Sessions Judge 
considered that section 118 was not intended to snpers('de section 108, Act 
IX of 1872, and that, as iindiT tlie latt(?r law, the property in the pony did 
not pass {*' the third puriy, purchaser, the pony should have been restored 
to the in’osecutor. Ileltl, that tljf' tiiu» of Us. 25 imposed upon the prisoner 
could not be paid over if) the compLiiiiant, either under section 418, Code 
of Criminal Procedur(^ or under any supposed rule of law relating to 
sales in market overt, ‘ind that if any such ordiir could he made, it would be 
under seetiuii ->08 of the Code of Criminal Procedure, the order so far a,s 
it directed that llie fine be paid to the complaiua.nt Avas accordingly set 
aside. 

In a case in Avhich the complainant clnirged the accused Avith cutting 
Jitan Khan V. Dio-ga for. il.ly enj-rying away liis crop of pad<ly, tlio 

Singh & others, 20 S. <lirect,.,Hl the crop to be attached, 

® ' and d<.*pntod an Anu'en to hold a local investigatiOTi, 

W. R. Cr. R. 59. and snbs(‘(|nent]y, after examining the Amoen, hut 

Avithout taking the eAdd<;nco for the prosecution, lie held the complaint to 
he a false on<^ and ordered that the coni])laina.nt should pay a comiiensatioii 
to the accused, and that the cro]) should lir made over to the accused. The 
High Court sot aside the Assistant Magistrate’s order, and ordered that the 
money paid under it should be retiirne.d to the complainant, and tliat the 
case should hi: retried by a Magisti’ate after recording the evidence of the 
complainant and his Avitnesses. * 

Whore a formal charg <3 has bc^en draAvn up, and the accused tried and 
Radhanath Panaj v. the acpiitti.! should be one under section 

Woomachum Chow- ^20, Code of t^nninal I Wdurc (Act X of 1872) and 
oo Q w p n umler section 21 1, and tliereTore no coinponsaition 

oni^, 22 S. W. R. Ur. awarded to the accused under section 299 in 

such a case. 
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section 209, 
of 1872) is 


A Magistrate in making an order for compensation under 
Bisheshwar Code of Criminal Procedure (Act X 

V Bishuramhlmr Sir. to’ind, if the amount be not paid, to proceed to the 

L *^Sr*8s. ^ -Jo o‘: 

w p r» • person ordered to pay, but if such person 

W. R. Or. R. 66 . admits he has no goods, nnd thereby waives the right 

to have the amount levied by distress, the Magistrate may proceed to im- 
prison him in the civil jail. Tlie warrant of distress cannot have currency 
simultaneously with the imprisonment. 

An order for compensation against a complainant mav bo made on an ji ^ 247 
Mona Sheikh V. ^der of aainittal under the Criminal ^ 

Ishan Bardhan, 6 I. Code (Act X ot lS/ 2 ). 

L- R. Calc. 581. 

The compensation or award wJiich a Magistrate, who dismisses a coin- 
Adrain V. Hurbul- frivolous or vexatious, is empowered in his 

A. o w *117 discretion to award to an accused person, does not 

mb Others, ^W.W. dopiive the latter of any right of suit in the Civil 
r. Rep. All. 58 . Court which he nui}’ possess. 

Under section 270 of the Criminal Procedure Code (Act XXV of 1801) s. 

V f*nnnl 9 W Magistrate dismissing a complaint as frivolous or 
m P P ' All AQO * voxatkais can only award a snm not exceeding Rs. 50 

W. Ir. Rep. Ail. 4dU. to the accused by wa > of compensation, and cannot 

impose it by way of fine, nor can he directly soutenci. the complainant to 
mij)risonmeiit in default of payment. 

A Magistrate is not anthorizod under section 270 of the Criminal Pro- s.s!soi» 
Reg. V. Balkissen,a cedurcCVnle (Art xxy..f ls(;iu.> award cou.pvT.sation 

p P ... iroin till' complainanc to the aceiised in rosjn‘ct ot an 

R. W. It. Rep. All, iiid’unncled cliargt' iirouglit against such accused of 

447. 


Ix'ing a person (»f bad eharaettu* or n.'pute. 


The power of Magistrates to award compensation to accused persons 
Reff V Turner & Kel- whom frivolous and vexatious complaints 

ly 4 *N W P Rep niade, is not coiiiiiMMl^ to eumi>laiuts 

AIL 94. 


brought, under the provisimis of tlu‘ Penal Code. 


The fact that the aeoused has btvn tried and acquitted, is no bar to the c 050 

Number v. Ambu & 

Others, 5 1 L. R. Mad* 

381. 


of Criminal Procedure, 1872. 


Where a person has been convicted of thefi and sentenced to a fine, see- 
x> AA 0.7 tion 308 of ilu' Code of Criminal Procedure, 1872, 
Reg. V. Re^W» ai. authorize a ilagisirate t<^ award part of tlu? 

L. R. Mad. 286. compensation to a person who has innocently 

purchased the stolen property. 
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Cliftp. 
XX. & 
S. 250, 
Act X.. 
1882. 


P. 250, 
Act X., 
1882. 


»S. 

Act X.. 
18S2. 


Cbap. 

XX. 


S. 250, 
Act X., 
1882. 


P. 3.5*5, 
546, A^-t 
X., 


S. 250, 
Act X, 
1882. 


Where the eoinplaint, and the proof adduced in support thereof, show- 
A accused persons, if guilty at all, were 

Somu V. Tne Queen, o g^xiity offences not triable under Chapter XVI of 
1. L. R. Mad. 316. the Code of Crkuinal Procedure, 1872, and the Magis- 
trate issued a summons to answer .a charge for assault under section 352 of 
tlie Indian Penal Code, and, after examining tlie witnesses for the complain- 
ant, discliiirged the accused and awarded comixmsation to the ilccused under 
section 201^) of tlie Code of Criminal Procedure, 1872 ; Held, that the order' 
awarding compensation was illegal. 

A Karlvun on the establishment oE a Civil Court, entrusted with the 


Eeshav Lakshman 


execution of a wi*it, reported to the Court that a 
particular person obstructed him in attaching jmv 
in re, 1 1. L. R. Bom. popty as commanded by the writ ; and a report was 
175. tliercupoii made by the Court to a Magistrate, with 

a view to iiroceedings being taken against the obstructor. The Magistrate 
acquitted the accused and ordered the Kjlrkuu to pay the accused compen- 
sation under section 200 of the Criminal Procedure Code (A.et X of 1872). 
Held, that such last mentioned order was wrong, the Karkun not being a 
complainant, and he, having acted judicially, was not liable to the ixualty 

provided in section 20i> of tlie Criminal Procedure Code. 

An order directing oompiuisation under Act Xlll of 1859 is illegal. 
Proceediii'^'S of 17th portion of the money advanced to the defen- 


Aug. 1869, 4 
Rep. Rul. 68. 

be refunded. 


Mad. 


daiit as lias been appropriated to the fultilmeiit of the 
tontraet, or as could justly bo set off against a. part 
fuHihiieiit of the contract, ought not to be ordered to 


In a trial for causing hurt, the Sub-Magistrate awarded compensation 
to the del’iMidant for a Erivoloiis and vexatious com- 
ProceedingS of 4th pjinnt under section 270 4)1' the Code of Criminal 
Nov. 1870, 5 Mad. Procedure (Act XXV of 1801). 11 (‘Id, that the seo- 

Rep. Rul. 40. lion (lid not ajiply to such a case. 

The special provisions of S(‘ctioii 209 of the Criminal Procedure (Act X 
of 1872) ar(‘ a])plical)h.* only in the case of original 

Proceedings of 27th XVL of the Code. 

Feb. 1875, 8 Mad. 

Rep. Rul. 7. 

’ On a refT'-noe by a Session uii order made by aMiigistrii.te under 

c . "R seel ion 1 1 of t lie Criminal Procedure Code (A(^t XXV 
Reg. V. Samsen ca- I^OI) awarding compensation to iluj complainant 
baji, 3 Bom. Rep* (,uj <,f a lineinili(d(.'d Eor causing hurt — reversed : as 
Crown Cases, 43. Iheri.* was no evidmuMi <hi llni record to show ihni 
loss ” was caused or that any spe(;ial damage of a p(.‘euniary nature, 
resulted” to the complainant by the offence. 

Amends, under section 270 of the Code of Criminal Procedure (Act 
r' M va- XXV 1801) arc awardable only in oases triable by 
Reg. V. Ramj the Magistrate in which a* summons on complaint 

lad Daji, 5 Bom. Rep. ordinarily issue. 

Crown Cases, 12. 
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1 

Where loss is occasioned to a . person whose property has been stolen, 
Reg. V. Yessappa illegal for the trying Magistrate to award 

hiTi Wrt tratxM R Hawi portion of the fine infBcted on the accused as amends 
om«mgappa, 0 ijom. to the owner oft such property, although the stolen 
xiep. Urown cases, property is recovered and restored to the owner. 

41. 


Where, on a complaint being preferred to a Magistrate of an offence 
Reg* V. Qurninga- coining within Chapter XV of the (>jde of 

At fli nan Criminal Procedure (Act XXV of 18dl) the Magis- 

pa ai^ .i com. nep. Chapter XV, 

Urown Cases, Oo. cannot award compensation to the accused, under 

section 270 of the Criminal Procedure Code, the offence originally cojii- 
plaiucjd of not being one for which compensation can be awarded. 


An award of compensation to the widow of a person who died in 
Reg. V. Shivbasapa, consequence of a full ijito a pit, m^gligently dug by 
7 Bom. Rep Crown accused, from the hue ini 2 >o&ed on the latter, is 

08363,73. 


The High Court has power to award by way of satisfaction to a prose- 
Reg y Hossein Jan cuior, the whole or any portion of a fine imposed 

& another, 2 Ind. Jur. .■>’ 

exercise of its Original Crmiinal Jurisdiction. 

N, S. 190. 


No appeal lies against an order awarding eompensatem for a friv«don3 
Proceedings of 29th or vexatious oomplaint, but sueli an award 'will non 
April 1867 Weir ^ proseeulion of the complainant under st'ction 

' ‘ * 211 of the Penal Code. 

283. 


The award of compensation for a frivolous ainl vexatitms coniplaint( 
Proceedings of 14th summons ease " triable^*'" 

Feb., 1873. Weir, ^^der du.pter XVI. u-:..' 

'"^ 84 . 

A complaint may be b<ith frivolous and fal'je. Tin* award of eoinpoii- 
Proceedinirs of 12th* satiou for making a trivohnis rt)nn)]u‘ir doe.s n.»t 

No 1875 Weir makes it fr«>'ii sub^?- 

nov., 1 40 . , queiitly sanctioning a proseeulion for iiLiking a fal.<e 

285. . complaint. 


eoinnoii- 


Ponnammal, Com- A false complaint held to be a vexatious coinpl lint. 

plainant. Weir, 286. 

An award of compensation for a frivolous and vexations complaint of 
A 104 . 1 . illegally impounding cattle is unauthorized, illegal 
Proceedings of istn of cattle not being an oll’ence, and tlierefore 

July, 1879. Weir, 286. not within the dclinitioii of a “ .ummons case,” 

61 
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Compensation for a frivolous and vexatious complaint may be awarded 
aF iii+n after the evidence for the defence has been heard, 

Upc 1 ftftn Wwr oftft Court’s Proceedings, 22nd Novem- 

uec., looU. weir, ^oo. “ber 1B71>, overiwilod. 

Amends cannot bo awarded in a case of house-breaking bj night or 
ninirsii Nnclivn v theft, nor in a case of theft. Chootoo Dhoon Bhar- 

Hubee Noshyo ^7 S ^ 

W. R. Or. R. 12. ' 

f-.j.-ft. Compensation cannot bo awarded, under section 270, Code of Cri- 
*['J 'Jalil Munshi v. Far- Procedure (Act XXV of 1801) to a person 

nam TTAscAiA Q wr o cliavgcd with theft under section 380 of the Penal 

nan Hossein,R. W. R. /-i i 

1864, Or. R. 55. ‘ ‘ 


■; A Magistrate is 

Reg. V. Abdool Azeez 
Kban, 14 S. W. R. 
Cr.R. 36- 


/.■I 

I'.-. 


Aft X. 


COMPLAINT. 

bound, with reference to section 20 of tlie Code of 
Criminal Procedure (Act XXV of 1801) to proceed 
in the investigation of cases jirising under a special 
law (sindi as the salt law) according to all tlie pro- 
visions of th(j Code of Criminal Procedure. 

Section 270 of tin ( -de of Criminal Proceed lire does not apply to com- 
; plaints midor a six'cial law, Imt (miIv 1<» complaints triable b^y the Alagi:^- 
trale and piinisliablo nnd«‘r the Penal Code witli im 2 >risonmont for a period 
not exceeding six nioiilLs. 

If a (.*( )ini)1.unt is duly madi? beftwo a Magistrate, and the act imputed 
Recr V Nubas .ainoimt to an olfence, and the^’e is yrlmd 

Tvr Q cs w D reason to siipjrise tlie aceusatiou tru(% the 

Muilton, 8 D. W. R. j\X;;^i,s|:iMte is bound to proi-ced though he may con- 
Cr. R. 65. sid(T a civil suit more appJieable. 

Tlie High Court rofiisinl to interfon* with an order of a. Ma.gistrato, .by 
u ' ,ir diMiiissccl a complaint of tlioft, boca.uso it 

Reg. V. RUSSIGK appeansl to him, attiu making onquirh'S from the 

Monee, 11 S. W. R. police lief ore whom the complaint wa.s in tlie first 

Cr. R. 54. instance in*onght. that the complaint was nf)t one 

that the Crimiiml Court sliould entertain, but in respect to which a suit in 
the (hvil C(mri sliould be lirought. 

Under the Code of Criminal Procedure (Act XXV of 1861), a Magistrate 
' Asbanoollab&otbers, only junsdictiou t.. outurtairi a, criminM,! chargo, 
f in W P either when a complaint is made betoro him by a per- 

case 0 , lU D. W. R. son properly qualified to complain and prosi^cuics or 

Cr. R. 21. when he himself of his own knowledge and dis(‘Tction 

starts the proceedings in cases in which he lias such power given him. Where, 
tliei’ofore, a Registrar nnde.r Act XX of 1866, transferred a complaint made 


J.. i.\/ ). V'-Uji KiivJ ^1 !. ii!i\ for "So^lion 2.)” ■ SoaiOJV 2 1.’* 



COMPLAINT. 


395 


• 

before him to tlie Magistrate’s Court, and afterwards himself sitting as a 
Magistrate, ordered the matter to be made over to the police, it was held 
that this did not amount to the institution of a criminal charge under the • 
Criminal Procedure Code. # 

A charge properly laid under the Penal Code should be invcrstigatcd, 
Khosal Singh v which a civil action will 

Toolshee Chowdhry 
& others, 10 S. W. R. 

Or. R. 40. 


The power which a Magistrate of a district, or a Magistrate in charge 
Bisseshur Roy v of division of a district, has to issuer summons 
Hurpershad Singh & without any complaint, is not affected by the circutn- 


staiice, that it aj>peai*cd that tlic oifciic<* with which 
the accused was charg<Ml, came to the knowdedgt? of 


the Magistrate, otherwise than thro ugh a petition 


Others, 11 S. W. R. 

Or. R. 1. 

which Avas presented against the accused. 

A Magistrate is not bound to adliere to any particiihir seel ion of tlie 
Kalidass Bhutta- wliidi may be meiilioiied by a cnmplainaut in 

rhiriP*^ V MfthpnHrn' complaint, but may i.pply any' socljon ubifli be 
** J®®y “to enoro fliinlcs applicable lo tluM-asc. so loci; ii'i tic- ]iai’Ti(.s 
nath Chatterjee, 12 not niislt'd, and tin* pi-eiier jiroee iure jv: (.:»>« rved. 
S. W. R. Or. R. 40, IL* may recall an oiMier wdiich he timls to hti wrung, 
and substitute any <jther wdiicli l)e may think light under the Iinv. 

The various modes in wdiich criminal ])roeeedings caii he instituted 


Bhugoban Chunder 
Poddar v. Mohun 
* Chunder Chucker- 
butty & others, 12 S. 
W. R. Or. R. 49. 


under the Code of Criminal Procedurt' X\V of 
ISOl) ])ointed ont. Where a Civil t'uui't m.ike< over 
a ease tu a jMa gist rah? for in vt'sl ig.itioii, tin* i^iagis- 
tratt' oiiglit to examine tin* etanniaiiia nt and reduce 
the examination into w riflng. w ln’. li should he siLi’m^d 
by tlie i\l agist rat e a ml the com]»laina nt. Section 1^73 
Code of Criminal Procedure (x\(*1 X X V 1 P, oul\ (MM[K»wers a siii>erior 
Magistrate to refer cases to a sulua-dinale Maul'll rat t*, wdieii tin? complaitit 
is made to himselt’ or before a. ])olice olliirer, but not cast's where he himself 
takes cogjiizanco of an otVenci*. 

A Magistrate cannot refuse a summons to a complainant, even in a ease 

Ameer Mahomed ‘'t 

n. H 1A Q W P^dice in the tirst in.-lance, hut m bound, under 
P* r** P^Q^ * * section (it> of tbe i\)do of Criminal Procedure (Act 

R. Cr. R. 36. XXV of 1801) to examine the compluiiiaut on oath 

and pass orders on the ease. 

Under section (50, Code of Criminal Proeetlure ;^Act XXV of JSJM a 

Nilmoney Bhutta- Magistrate is bound to examine tbe e<unplainant and 

chariee reference 16 recod'd his deposition, ami tlion to pass orders for 
cn^ee reierence, it otherwise as mav be necessarv. 

o. W. R. Or. K. Do* 


" iilJ, 

it 

•* 2 -. Act 

x.. 


S.S.191, 

Act 


A ft 

\ . 
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In a case apparently coming under Cliaptor XIV of the Code of Criminal 


Jungi Khan v. Hur 
Chunder Rai, 16 S. 
W. R. Or. R. 69. 

proceeded with. 


Procedure (Act XXV of 1861) where the complainant 
has deposed pii solemn affirmation, the mere denial 
o£ the accused proves nothing. The complainant’s 
witnesses should be examined, and the investigation 


The not examining a complainant, niid not reducing his examination 
Kabil Nusyo Fyada writing, is not such an irregularity as to require 


V. Baharullah & 
others, 17 S. W. R. 
Or. R. 37. 


tlio interference of the High Court in a trivial case, 
. unless it appears probable (of which there was no 
suggestion in the present ease) that a fresh investi- 
gation would produce a different result. 


A Joint-Magistrate who has been vested witli the full powers of a 
Rov Luchmiput district, and to wdiom a case is duly 

«• ^ « IQ made over bv the Magistrate, is competent, under 

Singh, petitioner 18 15 ^ "23 and Si of the Code of Criminal 

S. W. R. Cr. R. 43. Procedure (Act XXV of 1861) to initiate proceedings 
without any formal ooiuplaint against parties other than those mentioned 
in the original complaint. 

In this case tlie charge was originally one of dacoity under section 395, 
ntw-orVoTiatli Mo Penal Code, and the proceedings were first conducted 
not" Chapter XVTTT of the Code of Criminal Pro- 

zoonwtor v, Nalu^Daj X hut dxmng the progress of 

S. W. It. Ur. R. o9. ciine, the charge under section 396 was lost sight 
of, and the accused wore put on their defence on a charge of being members 
of a,n uiiJaw^ful assmnbly under section 113, Penal Code, and the proceedings 
were continued under Chapter XVIT of the Procedure Code in a summary 
way. IJi'Id, that had the coinplaiut been one under section 143, Penal Code, 
the Magiatrate could, undc]- section 222, Code of Criminal Procedure, have 
tried it in a summary manner under Chapter XV 11 1; but as the complaint 
was of a charge of dacoity under section 395, the Magistrate had no jurisdic- 
tion to tiy the ^ rise in a sununaTT manner, but shouhl have enquii’ed into it 
in a regular manner under Cliapier XVill, Code of Criminal Procedure. 


S.S,24t, 
242 , 2 13 , 
246 , 247 , 
637 , * 
201, ao, 

92 , 

.X., \bii2. 


Under section 203, Code of Criminal Procedure (Act X of 1872), a Ma- 
Mudoosoodun Sha c*mivi(»t the accused jierson, who has 

TTovi rioeo Tiooc Summoned Ixd'ore liiiu Oil the footi iig of a com- 

no e ITT nr* n\r! otfonce which is the subject of the 

2% S. W. R. Cr. R. 40. (lefiiiition in seei ion 148, if he thinks that tffe facts 
established hy the complainant and liis evidence only amount to an offence 
within that section. 


it 

Where the Magi stride treats the complaint throughout as substantially 
a summons case, and follows tbe procedure which is applicable to such a 
case, Im.^ is at liberty, undei’ sei-tion 208, Code of Criminal Procedure (Act X 
of 1872) if he adjourns the case to a future to dismiss the complaint 
if the complainaijf <loes not appear on the day on which the hearing has 
been duly postponed. 
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Where the complainants were pwdah rvvbuhin ladies, and the Deputy Ma- 
Judoonundon Lall & gistrate wotI to their residence, aixd took their de- 
others, petitioners, positwns in tHpresence of the accused, who had no 
A w iT n T? oo opportunity oi# cross-examininj», in as much as the 
w. Ur. K. ZJ. deponents were in a shut-up room : Held, that the 
Deputy Magistrate’s procedure was unusutil and uncalled for, and the ac- 
cused was prejudiced by the way in which tlie examination was taken ; and 
that the complainants should have been called upon to make their cluirge 
through some one who knew the facts. 


A District Magistrate is not bound, on receipt of a complaint, to ex- 
Reg. V. Haru & amine the complainant under section 0(> of Act XXIV 
another 9 B L ^ before referring the complaint to a Sub 

146. 


ordinate Magistrate 
of the coinplaiiiant 
case has been referred is sufficient. 


for disposal. The examination 
by the Magistrate to whom the 


In this case the Sessions Judge of Beerbhoom made n refei’cnce to the 


Reg. V. Umeschandra 
Chowdry, 9 B. L. R. 
147 note. 


High Court, under section 4^3 1 of Act XXV of I«S61, 
to have the sentence of tlio Di?puty IVljigistrate 
quashed, on the ground that the Magistrate of the 
District, without examining the complainant., and 
reducing the examination into writing, and sigiiijig his name a.s Magistrate 
to such examination, referred* the petition to the Deputy Magistrate for 
trial contrary to section (]() of Act XXV of 1801. In making tlie reference, 
the Sessions Judge cited as an authority the '*aso of Iteg. v Mahiinchandra 
Chuckorbutty (0 B. L. E. A. Or. 07). Krmp, J. : — Tn the case of Eeg. r. 
Mahiinchandra Chuckerbutty referred to by tlie Judg(‘, there was a state- 
ment, but it was not such a statement as to amount to the complaint con- 
templated by section 00 of the Code of Criminal Procedure. In the e.iso 
referred to us, the Magistrate sent tlie petition presented liy the com]ilain- 
ant to the Dejiuty Magistrate, w^ui exercises the full powers of a. JNla.gis- 
trate. We think that under section 00 of ilie Procedure Code and the 
Circular Order, No. 0, dated the lOth Ma,y 18()K tlui Magistrate of the Dis- 
trict was justified in making over the petition to the Deput}’' Magistrate for 
enquiry and trial. But see Kkmi*, J. Iswaroliaiidra v. Unu'shchandra 
Pal (8 B. L, E. 10) and pry Clovrr, J. (Krmt, J. concurring) in Eeg. y. 
Girislichandra Gliose (7 B. L. E. 503). 

A complaint \vas made to a Magistrate accusing a certain porsi)n of 

Ujjala Bewa in re, T-*'" "'■f 

1 ri T P KOQ course ot the ]>rocee(lings it appeared that ilio 

I C. L. R. 5)33. committed bigamy (section 494 Indian 

Penal Code). The Magistrate without a further com] daint committed the 
woman alone for trial by the Court of Session. Held, that the Magistrate 
had acted within his jurisdiction ; section 112 of tlu'Code of Criminal Proce- 
dui’e (Act X of 1862) being designed to prevent a Magistrate from inquir- 
ing without complaint iiitq a case connected with marriage* ; but, wlieii a 
case is properly before the Magistrate, he may proceed against any person 
implicated. 


u..<i Lt cf 


K .M91, 
A--t 
X., ldt.2. 


P. 101, 
It II A- t 


^ ^MOl, 
l‘*S, A.-t 
A , 


In Cjjft’a in k lire S fer “Aii X. cf UfO 
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DIGEST OF CKIMINAL CASES. 


S*. S.SSis 
& 200 . 
Act X.. 
im 


Accused was convicted by a 2iid class Taluq Magistrate of insult with. 

Proceedings of 24th provoke a breach of the peace. No formal 

March 1872 7 Mad entered in the record until after sen- 

^ ^ I __ tence was pass-'*d. 

Rep. Rm. 25. 2ix(i class Magistrate not being authorized 

to entertain cases without complaint, the District Ma.gistrate submitted 
that the wl)*jle pr‘ 'ceodiiigs were void under section »‘ll, clause 2 of the Code 
of Orimiiial ^’jocediiro (Act X of 1872). Held, that the 2nd cLass Magis- 
trate could aol be said to have entertained the ease without coinidaint, but 
that lio acted in violation of seethm 144 in not retlueing it to writing, and 
tliat, ujuler section 284 an Appellate C<iurt Avould have no power to reverse 
the judgnuM, or ^ontcjice on tlie groiiml of this irregulariiy. 


A complaint of theft of c(H*oaiiuts valued at 1 anna and 8 pies was 
made to a 4rd class Magistrate wdio returned the 
Proceedings of 18th petition to ilie complainant, with an endorsement 
Dec., 1873. 7 Mad. tJiat he should obtain ihmIivss from the village Magis- 
Rep. Rul. 31. trate. Held, tliat the procedure of the Magistrate 

was unauthorized. 


As soon as it becomes apparent that a complaint is of an olFence falling 
within section 4<>8 {h) of tlie Code of Criminal Pro- 
— - iQ'-p; ft cedure (Act X of 1872) and that it is made without 

February , lo /o. o fj-niction, the Magistrate is not competent to entertain 

Mad. Rep. Rul. 2. it. 


ibU ■’ Proceedings of 16th 
1875. 8 


S. S. 191, 
2W, Act 
X, li^2. 


Where an accused jxTson appears vaduntarily before a: Magistrate to 


n-'.\er a charge, ilie want of a complaint on oath, 
iK'cessary fer the issuing of a summons or warrant 
sections tit), and 44 Criminal Procedure Code, Act 
XXV of 1801) hoeomes immaterial. 

Senihli ! : — A Magistrate taking a. complaint aaid 
issuing a summons thereon, a.(*ts not iiunisteritilly, but judicially. Condi- 
tions under which :i Magistr.ite may proc,oed with an investig.iraon or trial 
wilhont a. complaint upon oath considered, and cases bearing on the ques- 
tion re‘vii?wed and explained. 


Reg. V. Sada Shi- 
vappa Pandurangap- 
pa, 5 Bom. Rep. Cr. 
Cases, 29. 


Where a x>crson gave informal ion to a Magistrate and the police, of a 

Reff. V. Fattechand '"*8 

,T 4 . u j K o lisiviiip; disiaissecl, petitionca the 

Vastachand, 5 Bom. to iiave the matter re-investi^atetl ; 

Rep. Crown Cases, H(,id that ho was lud a complainant within the 

85. moaning of section 3(i0 of the Criminal Procedure 

Code (Act XXV of 1801). 


Where a complaint laid before a Magistrate P. P. by certain Govern- 
Reg.V.DhonduRam- employo.s .yusecl the prisoner of criminal 

, ® - _ .p p or breach trust or their wages, but from the evidence 

cnanor^ o Jjom Rep* appeared that the offence of which the 

Crown Cases, 100. prisoner was guilty was criminal breach of trust of 
Government money. It was held that the Magistrate P. P. had power to 
frame a charge against, and convict the prisoner of ^the latter offence 
without a fresh complaint being made to him. 
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A complaint preferred by a Munsif under flection 168 of the Criminal 


Reg. V. Si^an valad 


Procedure Code (Act XXV of 1861) need not, though 


Vthu B Ren. Munsif ’s Court, be on 

vitnu, 0 som. nep* gtamned pancr./ 

Crown Cases, 104. ^ ^ ^ ' 

The illegal seizufe and detention of cattle, to which section 14 of Act 
Rec V AviibinNam ^^efers, is not an “ olfencMj ” within the 

At oi a lanTn Dan meaning of section 81, and Scluiilule TI, Xo. 1, Cl. 
et al. 8 Bom^ Rep. ^ vil of 1870. Com- 

Crown cases, 24. plaints of sikJi illo;^al seizure and detention do not 
require a stamp. If sucli coniplaiiits be stamped, it is not competent for 
tlie Court to direct that the accused shall repay the amount ».-i‘ aiicli stamp 
to the complainant. 

In cases in which the police cannot nrresi without a wamint, .a warrant •' 
Reg. V. Jafar Ali, 8 cannot be lej^ally issued by a Magistrate exeept on a 
Bom Rep Crown comjilaint made upon oath (or under the provisions ' 
p ’ of section 08) whether the Ma^’istrate issuini^ the 

uases, li^. Avarrant is authoi’izixl to eiitertaiii cases (‘it her on 

complaint preferred directly to himscdf, or on the iv])ort of a police (^llicer, 
under section 00 A. of the Criminal Procedure Code or not. 

The report of a police olHcer referred to in the above secticni means, 
not any cornmuni(»ation made bj^ a police otKeia*, but tln^ tV>rmal report <lrawn 
up under section 15o of tlie Onmiiuil Proeedun? Code, in eases in which the 
police may arrest without warrant. 

At an inquiry hold, by a Ma<.^istrnte under soetlon I'^O, of the Criminal 

Bindachari v. Dra- (A.-t XXV .h' lsi*i , f,,r the inirp..se 

Q P P . ot asiHTtainin^ tlie trutli or ialsiaiuod ot a complaint, 
cup, o om. Kep. Ap, complainant has no rif^’hl to be rtqiresentcd bv a 
UIV. 202. vakil, who, tlu*r(d*ore, eaiiiiot sue the .Ma^'i>l rate for 

damai^es for not allowiiio- him to appear foi* the complainant upon sneli an 
inquiry. 

It is competent to a Man-istrate to receive and taka-^ action, <m p(‘titions 
Proceedings of 20th to criminal dKirg.;s whoii transmitted to 

Sen 1R7Q Weir post. \\ Iiellier a Alau-istrato should do so 

* * or not is a maltCT williiii the May-istrate's diserethni 

in each particular cast'. 

The proscribed mode of asc(u*taiuiu<:]^ what a i!omplaint is, i.s to exa- 
Proceedings of 10th complainant and reiliiee his examination 

T loro w * to writing. It is irri'^ai la r to endorse and ri‘turn to 

June, ooU. weir, y hispidition or coni])laint alh^o-ino’ jni otf(*nee. 

Wliat a party is entitled t(\ is an authenticated copy 
of tlui Magistrate’s order on the proper stamp. 

The identity of the matter complained of, and of the persons complained 
ProceedinffSOfl4th is the proper eriteriou of the samoju'ss of a 

Hot, 1878. Woir, 

269 . 


aiieh stamp 


Proceedings of 20th 
Sep., 1879. Weir, 
265. 
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COMMITMENT. 


S 1.0 
Ac' X., 


p. n<5. 
'8, \. c 


Pf e 9 . 

10, \ri: 
., iboL'. 


2S 


A Magistrate making an enquiry, with a view to commit, is hound to 
Reg. V. AtiHgr g ftii Record specially the evidence on which the committal 

W. R. Or. R. 65. 


is made. 


P.S. 1(13, 
■1' ti. A 
A ': 
X„ 


Reg. V. 
Bose, 2 
R.31. 


S. W. R. Or. 


Reg. V. Hui uath Roy, 
2 S. W. R. Or. R. 50. 


A Sessions Judge is competent under section 435, Code of Criminal 
Reg V Bhohisan (-^ct XXV of 1861) to order the com- 

Mahatoon, S. W. R 

18fi4 • C P 8 atter the discharge of such person by the Magistrate, 

1004; , or. H. o. section 359, notwithstanding {dissentiente Kemp, J.) 

A Collector trying a suit under Act X of 1859, has authority to commit 
Reg. V. Bunsee to the Sessions Judge. 

Singh, 1 S. W. R Or. 

R47. 

A Deputy iragistrate cannot commit a person for forgery under section 
•nwarlrflTifltli Criminal Procedui'e (Act XXV 

of 1801), when the Civil Court has sanctioned the 
prisoner’s committal under section 162, unless with 
the express sanction of that Court. 

Tt is not illegal for a Magistrate to commit an accused person to the 
Sessions without examining him or his witnesses. 
TJie Magistrate, wdien he has prepared the charge, is 
b^aiiid to read it to the accused, and to ask him if he 
wishes to have any witnesses summoned to give evidence on his behalf at 
the Sessions. The Magistrate cannot refuse to permit an accused person to 
attend at the Sessions by mooktear. 

A Judge is l)ouiid to state in his judgment, the evidence on which he 
convicts. The evidence in this case commented on, 
as w(?ll as the omission of the Magistrate to give in 
tli(» grounds of coiiimitment any particulars of the 
case. 

The power conferred on a Court of Sessions by section 435 of the Code 
TJniy TT Ton+nt, TTiiflTi Criminal Procedure (Act XXV of 1801) extends 
Reg.V.^e , oi I ly to offences not triable by a Magistmte, and re- 

11 o. j/Y. R. Or. K, yarding which the accused has been discharged by 
45. the Magistrate. 

The High Court has no power to set aside an order of a Magistrate ac- 
cjuitting an accused, nor can a Sessions Judge order 
tlu‘ Magistrate to commit an accused whom the Ma- 
gistrate has acquitted, on a charge which is triable 
by tlio Magistrate, such as grievous hurt (Act VIII 
of 1800). 

The necessity of making proper enquiries before committing to the 

Reg. v.Kishto Doha, « the duty of the police 

a,nd the Magistrate, not only to bring the parties 
suspected, of being guilty to trial, but also to ascer- 


Reg. V. Issur Manjee, 
5 S. W. R. Or. R. 17. 


Reg. V. JosHram 
Aheer, 11 S. W. R. 
Cr.RM. 


14 S. W. R. Or. R. 16. 


Ill n.'g. ■■ D,'. JJujC 1 A,rlh lor “icoliou 162" read " iiootioB 16>." 
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tain whether the suspected can clear themselves from the crime of which 
they are accused. 

The fact of a commitment being ^tnacle by a Joint-Magistrate, who is 
Reo* V RAmiirnoH. officer exercising the ijowers of Magistrate, isActS^ 
Haa loa w sufficient, under section 359, Code of Criminal Pro- 

aee»lKliaar,13». W. (Act XXV of ISOl) to enable the Sessions 

It. vr. R. 17. Judge to jiroceeil with the trial ; and it lies with the 

party impugning the correctness of the iiroccedings to show that there was 
no jurisdiction. 

The commitment and trial together of several persons who are charged 

Reir V Kurreem with having given false evidence in the same pro- 
^ cccdiii<r«- A r^nnrf (S i« 

another, 11 S. W. R. 

Or. R. 16. 


ceedings, should be avoided. A Court of Session is 
competent to try separately i>risoners who have been 
conimitied together. 

A Judicial Commissiom.T has no power under section 172 of the Code 


Reg. V. Mati Khowa, 
3B.L. R. A. Or. 36 ; 
S.0.12S.W.R Or.R. 
31. 


no x)ower 

of Criminal Procedure (Act XXV of 18()1) to coin-^^r.^rct 
mil a witness for a false deposition given before the' ‘ 
Assistant Commissioner. The evidence of a writer 
in the Judicial Commissioner’s office, to the effect 
that the document shown to him is a deposition 
taken before the Assistant (commissioner, it appears to liave been taken in 
due form upon solemn affirmation, and is at tested by the signatiir*' of the 
Assistant Commissioner ” is not suiKcieiit cvidenco of the prisoner having 
duly deposed. 

Per NouarAN, J. : — Queere.^ — notwithstanding tlie decision of the Full 
Bench as to the correctness of convictions fur perjury upon alternative 
statementsi. 

The accused was charged witli t^vo f>thers, with criminal breach of 
trust. Evidence Avas taken in support of the charge 
of omhezzleiiiont ; hut c^aisiderijig tliat ih(‘re was 
no OAudiuice to convict him under section 408 of the 
P(mal Code, tin' Assistant JMagistrate charged him 
under section 208. Five days afterwards, he Avas charged Avith forgery, and 
called upon to plead to that charge, but no st'])arate grounds of eoniinittal 
were drawn up. The High Court agreed Avitli llie Sessiems Judge that the 
commitment in its present state avus incomplete, ami should bo quashed. 

Where a Magistrate used the words acquittal and release Avlien hep sazb 

Reg.v.NeetieDulal, T}''. n 

^ p p ofllence not triable by liiin, Tleld, that the ( oiii*t t»t 

o o. W. il. Ur. A. 41. Session Avas competent under section 42).'), Code of 
Criminal Procedure (Act XXV of 18(>1) to order a commitjnent of such 
accused person. 

A Magistrate to whom the ease of a person charged with giving false 


Reg. V. Mooktaram 
Ohatterjee, 17 S. W. 
R. Cr. R.44. 


Reg. V. Ramdhun 
Singh, 11 S. W. R. 
Or. R. 22. 

accused. 


evidence in a judicial proceeding is transferred for 
investigation, cannot comiiiit to the Sessions, ^vithout 
himself recording evidence, and examining the com*- 
plaiiuMit and his wltaesses in the [avsejice of the 


52 
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A Sessions Judge has no authority to* interfere and direct a conmiitiiient,. 
Pact tr Pomf/viiTii ^ conviction for assault under section 

a- U K o Tsr n n Under section 323 of the Penal Code, 

Smgn, 5 S. W. R. Or. t)otli of thcit. being offences triable by the Subor- 
B'* 12. diriate Court. 

A committal once made of an accused person by a Magistrate to the 
Reg. V. Salim Sheik S<*ssious, (‘annot be annulled by his allowing the 

2S.W.R.Cr. R.57. 


prosecutor to lile a compromise. 


g 3 43 ^ power of commitTiient given to a Court of Session by section 435, 

isft ic* Reg. V. Shama Criminal Procedure (Act XXV of 1801) 

iiiubt be exercised judicmlly upon the ovideiice be- 


lb. 2 IU, V. Shama 

» Sunker Biswas & 
Sham Churn Bose, 10 
S. W.R. Or. R.25. S.O. 
IB. L. R. S.N. XVL 


S.P. 

A 'AX., 


tlio Court, and such Court ought not to order a 
commih)i(ait, unless the evidence .appear to it sufti- 
eiciit for a conviction Avithin the terms of section 
223. 

Where such discretion has been exorcised, the High Court cannot en- 
quire into the evidence, to see if it jiLstities the exercise of tlu^ discretion. 

A Sessions Judge has discr<jtion to ordm* the commitment to the Court 
of Si*ssion of any accuseil X)erson discharged by the 
Magistrate. Tlie uon-exer(*ise of such discretion 
cannot be interfered with by the High Court. 


Reg. V. Sheetaram 
Chowdhry, 2S. W. R. 
Or. R. 44. 


A commitment to Hazut before evidence is re- 
corded, is illegal. 


See A. 
iU, 138 , 
>Vct X., 

ice?. 


Section 435, Act VJH of 1861) relates to offences 
triable by the Sessions Judge. 


Reg. V. Surrendro 
Nath Roy, 13 S. W. 

R. Or. R. 27, 

The Sessions Judge has no jurisdiction to annul a conviction, and order 
Wazir Singh, In the commitment for an offVnci* triable by a Magistrate. 

case of, 3B. L. R. A. 

Or. 65; S. 0. 12S. W. 

R. Or. R. 46. 

The Sessions Judge wished to cancel a commitment apparently on the 

GokulBandari.case «vi.lenep beiwg insiiflicient. As the 

f 1 Q w P P p commitment w.is not illegal, he was ordered to tiy 
0,1b. W. K. or. A. caso ; Circular Order No. 7 having reference 

8* only to commitments altogether illegal. 

A Small Cause Court Judge, if it U liis intention to i>rocoed under sec- 
tion ! 73 of the Cotie of Criminal Procedure (Act 
XXV of 1861) shtjuld complete the investigation, 
and either coiniriit or hold to bail the accused per- 
sons to take their trial before the Court of Sessioji. 

A Session^ Judge may, under section 435 of the Code of Criminal Pro- 

«^V-VMoocheeMean, peti- .^XV of IHOI) after a BJigistrate hw 

„ — P uischargeu an acensea person, order the Magistrate 
tioner, 7 o. w. K. commit the accused to the Sessions. 

Or. R. 38. 


S. 4V.S 

7 • Resolution on letter, 
■ lS.W.R.Or.R.5. 


S. S, 
43 
X. 
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A Sessions Judge cannot al€er a commitment in a case which falls 
TTfllriTi Sirdar & within the cognizance of a Magistrate, even though 
another case of 10 Sessions Judgp thinks the evidence proves that 


the accused was guilty of a.n offence beyond the Ma- 
gistrate’s cognizance. The High Court refused to 
interfere under section 4:14, Code of Criminal Pro- 
1801) on a reference in which the Sessions Judge 
ordered a commitment in such a case, although they considorefl that there 
was evidence to prove that the offence was one triable by the Court of 
Sessions. 


S. W. R. Or. R. 35 S. 
0.2B. L.R. S.N. 3. 

cedure (Act XXV of 


Where a case is conimitt(id to a Mugistriito under sectirm 277 of tli c 
• ^ ^ Code of Criminal ProcMMlure (Act XXV of iHOl) the 

Bhickaree Mullick Mn.gistrjite nione h:is jurisdiction, and caniioi commit 
& others, case of, 10 to the Sessions on the gronml that he considers the 
S. W. R. Or. R. 60. sent(iiiec which he is empowered to inflict is insuf- 
ficient. 


A Court of Sessions, is competent and ought to proceed to the trial of 

Narain & Ram Naik, it nu.,n a cl.ar^^ 

rflflA nf 1A. a W P exliihited by a Magistrate who is authorized to make 
* ^ a c<»mniitin(‘nt, notwitlistanding any irrt'giiLiritj or 

Ur. B. 34. defect of form in r(‘cording the (*omj>Iaiut. 


The plain intention of the L(‘gislature in section 171 of tht‘ Criminal 
Proeedurt^ tVale (Act XXV of 18()1) was that tin* 
Tarraproshad Sahoo, (^mrt betore which an olfeiKM* -Nvas eouimilted. ami 
Case of, 15 S. W. R. by whioli tli»‘ proliiaiiiarv fiKiuirv was iiiiKlc, should 
Or. R. 88. n(d. be the Court to investigate, try or commit foi- 

1 . trial. 


Prisoner, whilst under trial Ixdore the Ses^iious Court upon a charge 

Anunto Koyburt in 

17 Q W P f*r vriui intent to destroy a house) was 

re, 1/ o. W. li. U under section 22 t with (s^eaping fivan lawful 

^4. custody. The iMagistrate being too late to make 

the latter offence the subje<‘t of another (diarge in the same casts matle a 
separate commitment of the prisoner, after he had been eoiivieted of the 
former offence, for the latter offenets which was one cognizable by the 
Magistrate. The commitnnnit was caneelled amt the Magistrate directed 
to deal with the case himself. 


The High Court quashed a. eominitment in a ease in which the charge 
was that of adultery under seetit)n *197, Penal Code, 
where it appeared that tin' eomuiittyig oftieer liad 
no jurisdietimi, by ivason of the offt'iiee liaving been 
committed at places beyond the local limits of the 
whudi tin' accused was committed, and where the 
Sessions Jmlg(^ considered that there was no evideiici' to found a ehargi’ of 
enticing awa y the complainant’s wife wit bin such juri'^diction. 


Reg. V. Asgur Mul- 
Kck, 19 S. W. R. Or. 
R. 31. 

Sessions division to 


iS. S.347, 
319, Adt 
X., Ufd3. 


R. 4rd, 
Aa X,, 
1881). 



DIGEST OF CRIMINAL OASES. 


now Under 

Aotsl pAir tr Tlnniifli Sessions Judge can commit a person to the Court 

Sessions, .it is necevssary that the offence should 
unonM tfanerjee, coAimitted before the Sessions Court, and 

»l o. W. R. Or. R. 37. 01^0 within the cognizance of, and triable 

exclusively by, that Court. The offence of intentionally giving false 
evidence (section 193, Penal Code) not being triable exclusively by the 
Sessions Court, is not one in which the Sessions Judge can commit* 


Under section 472, Code of Criminal Procedure (Act X of 1872) before 


« Reg. y. Unnath* 
Bundhoo Banerjee, 
21 S. W. R. Or. R. 37. 


s.s.436,* An order of commitment by a Sessions Judge under section 296 of the 
Joy Eum Singh v Code of Criminal Procedure (Act X of 1872) is bad 
t 01 Q* form if it docs not specify the offence for which 
W^P ^ ii * parties are to be committed for trial to the Ses* 
W. R. Or. R. 41. sions. A trial for the offence of cheating is not a 

Sessions case within the nieaiiing of section 29(5 having regard to the first 
portion of the definition of Sessions case in section 4 of the Code, which 
must be read as if the word “ only followed the words triable by a Court 
of Session.” 

x!, A Ci^il Court has no power to order the commitment of persons for 
^ Reg. V Rungatoonee under sections 471, 465 and 193 of the Penal 

m n Code without holding tlio preliminary enquiry required 
& ote. .->0 S. W. R. 1 Criiiihial Procedv^e Code (Act 

Or.R.62. X of 1872). 


8.a4S6, 
488, Act 
Z.| 1883. 


The Sessions Judg(i under section 296, Criminal Procedure Code (Act 


Bundhoo* another. ^ Deputy Magis- 

00 Q w trate for the commitment of the accused who had 
petitioners, /.a w. discharged by tlie Deputy Magistrate, 

K. or. R. o/. alleged that such order of the Sessiouj^ 

Judge was made without calling npoji the petitioners to show cause in the 
matter ; Held, tlial, altliouglj tlieiv is nothing in the section 296 with regard 
to summoning or giving noti^-e to the aecus(»d person, no person should be 
affected in his personal liberty without having opportunity given him to 
answer the charge for which h<‘ is aiTCsted and put into prison. The Court 
accordingly were of opinion that, if the accused had no opportunity given 
them of meeting the charge, the commitment was not a gfX)d commitment* 


A pfirty, charged along with others with murder, having had a con- 
Reg. V. Mullik ditional pardon granbxl to him by the Deputy Ma^- 
TAooVinn ^ VJ Ti giwtiab?, n tracted before the Sessions Judge the 
p n fo ^ * * ’ slatemeuts he laid made before the Deputy Magis- 

Cr. K. IJ. ti-ate. On being sent back to the Deputy Magistrate, 

that officer committed him for trial on a cliargc of giving false evidence. 
The Sessions Judge considered ^ that the Dej^uty Magistrate was bound 
under section’S49, Cod<^ of (Criminal Procedure (Act X of 1872) to commit on 
the original charge of murder, and not on that of giving false evidence, and 
he recommended that the order of commitment should be quashed, and the 
Deputy Magistrate directed to commit on the charge of murder. The P|!igh ^ 
Court declined to interfere as there was evidence on the record tending to 
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support the charge for giving fa||e evidence, and as section 349 did not have 
the effect of taking away from Magistrates the power to entertain a charge 
of this kind, ^ 

Under section 471, Criminal Procedure Code (Act X of 1872), the Court 
must first %iake a preliminary enquiry to satisfy 
itself that a specific charge coining under the sections 
mentioned in it ought to be preferred against the 
accused, and after being so satisfied, it must either 
commit the case, or send the case to the Magistrate for enquiry Avhether a 
committal should be made or not. 

A Court of Session has no power under the Code of Criminal Procedure 
NowabSinirv Kokil X of 1872), section 296 to direct the cornrnit- 

Jh OA foj* trial of pcrsoiis against whom no evidence 

g oS a iner, been legally recorded, or of Iversons upon whom 

no notice has been served. 


Ealiprosunno Bag- 
chee, petitioner, 23 
8. W. R. Cr. & 39. 


another, 24 
S.W.R.Cr.R.70. 


An order by a Judge, under section 296 of Act X of 1872, directing a 
Reg V Tarucknath -M^f^istrate to commit an accused person who has 

Hookerjee, 10 B. L. 

R.285. 


been discharged at a prtdiminary enquiry, to take 
his trial in a Court of Session, must specify the 
particular act constituting the offence charged. 
The Judge cannot direct, a committal for offences with which the accused 
was in no way charged before the Magistrate. 


Sectioft 221 of the Criminal 

Empress v. Kudrut- 
oollah & others, 3 I. 

L.R. Oalc.496; S. 0. 

2 0. L. R. 2. 


8.476# 

Aetsd,:.-^ 

im 


€.S.iS6, 
48C^ Aeb 
X., 188S. 


US. 43ft. 
438» Ac3 
XolSftS. 


Procedure Code authorizes a |Ma gistnite, 
after a charge has been drawn up, to stop fiu-tbor 
proceedings, and commit for trial. Altlioiigb the 
explanation to section 220 (Criminal Procedure Code, 
Act X of 1872) provides that, if a charge is drawn 
up, the prisoner must 1)0 either convicted or acquit- 
ted, it does not require, that the convicUoii or acquittal, should be by the 
Magistrate who drew the charge. 


A Court of 

Empress Futteh Jyah 
Khan & others, 41. 
L.R.0alc. 670; S. 0. 
3 0. L. R.699. 


8. a 347, 
Act 
X., 1883. 


Sessions has no power to commit to itself for trial, a ease 
not triable exclusively by such St'ssions Court. The 
words ‘‘ commit the case itself in section 471 of 
the Code of Criminal Pro(?edure cannot (when read 
ill connection witli section 231) be held to empower 
a Sessions Court to commit such a case to itself. 


s.s.47a 
393, Ael 
X,18a3 


A Sessions Court has no power, under s(‘(*tion 29(5 of the Criminal 
V irii V * Procedure Code (Aet X oi 1872) to direct the com- 

Empress V. A.nam]r, person discharged by a Deputy Magis- 

7 I* L. B. Gale. 662. trate, without first giving such person an opportunity 
of showing c^se against such commitment . 

But under section 296, os amended by Aet XI of 1874, the Court has 
TOwer to direct the subordinate Court to enquire into any offcuices for which 
^considers a commitment .should be ordered. 


as. 43ft, 
438, A<3t 

x.,isa3. 
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DTOIOST OF CHTMINAL CASRS. 


6. 8S7, 
ActX., 
1883 . 


8.S. 4SG, 
488, Act 
X., 1883. 


S. S.253, 
43r.. 438, 
Act X., 
1882. 


When, however, a trial under such a commitment made by order of a 
Sessions Judge has been duly held, and no actual failure of justice has been 
caused by the error of the Sessions Judge, section 283 of the Criminal 
Procedure Code, would be a bar to the" reversal of his judgment. 


of Session can, under section 296, Code of Criminal 
Procedifre (Act X of 1872), direct a Magistrate to 
commit tlie accused in a Sessions case ’’ which has 


Empress v. Bhup 
Singh & another, 2 
I. L. R. All. 670. 

forwarded the record 


Before a Court 

Dwarkanath Bhut- 

tacharjea & others, 1 130^31^ improperly dismissed under section 147, it is 

0. L. R. 93 . bound io give the accused person notice of the appli- 

cation for such ail order, so that lui may show cause why it should not be 
passed. Buiidhoo, (22 S. W. R. 07) ; (Novvab, 24 S. W^. R. 70) followed. 

Certain persons were charged under section 417 of the Indian Penal 
Code, and were discharged by the Magistrate inquir- 
ing into the olfence, under section 215 of Act* X of 
1872. Tlio Court of Session considering that the 
accused persons had been improperly discharged, 
to the Magistrate r>f the District, suggesting to him 
to make the case over to a Suhordiuate INlagistrate, with directions to in- 
quire into any offenoe, other than the offence iu respect of which the accused 
persons liad been discharged, wliieh the evidence on the record showed to 
have beer. ' unmitted. Tlie Subordinate Magistrate to whom the case was 
made ove», made an iiiquirv, and conimitted the accused persons for trial 
before the Court of Se^!*; ha,, on charges under sections 303 and 420 of the 
Indian Penal Code. It was cfuitcnided that the Court of Sesi^ioii was not 
competent to ‘Si irect the accused persons to be conimitted” under secthm 
296 of Act X of 1872, the case not being a “ Sessions case,” within the 
meaning of that section, and that the commitment was consequently illegal. 
Held, that there was no “ direction i.o commit ” within tlui moaning of that 
section, that is to say, to send the accused persons at once to the Sessions 
Coui-t, Avitlioiit furtfier enquiry, and Avhether or not the inquiry Avas made 
in consequence of the suggestions of the Court of Session Ava-s immaterial, 
and that the inquiry upon the charges under si'ctioir^ 303 and 420 of the 
Penal Code was rightly held hy the Subordinate Magistrate, and the commit- 
ment could not be inipeaclied. 

Held, Avhere a Magistrate had tried a. case exclusively triable by a Court 
PmnroQa v Tlfllii Scssioii, and the (!onviction of the accused p<TvSon, 
■D or T -D All sentence* passed upon him at such a trial, 

Baknsn, 2 1. L. R. Ail. ^^ 0^.0 for that leasun aimulhal hy the Court of Ses- 
910* sion, buttlio ])roceedings held at such trial Avere'iiot 

annulled, that such Magistratei might commit the accused person to the 
Court of Session on the evhUijjce given before him at isuch trial. 

L. made a comidaint against S. by petition, in which he only charged 
TPmnrAQov T S. of having committed otVeno(*s punishable under 

Empress V. l^a^an ly., ^18 of the Indian Penal Code, bat 

Singn, 2 I. L. R. All. 'vvhich he also accused S. of acts, which, if the 
398* accusation had been true, Avould have aiiH)Uiited to 

an offence punishable under st.*cti«»n lOfiof that Code with seven years’ im- 
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prifloiiinoiit. Tli« Magisiruto enquired into the charges si^ninst S. under 
sections I0f3 and 218 of the Indian Penal Code and directed his discharge. 
L. then applied to the Court of Session to direct S. to be eoniTriittod for 
trial on the ground that lie had been improperly discharged, which the 
Court of Session did, and S. was committed for trial charged under section 
218 of the Code, ajid was acquitted by the Court of Sc*ssiou. The Court 
of Session then, under section 472 of Act X of 1872, charged L. with 
ofiPences punishable under sections 193, 195, 211 and 109 of the Indian 
Penal Code, and committed him for trial. Held, that such commit] neut 
was not bad by reason that an offence under section 193 of the Indian 
Penal Code is not exclusively triable by a Court of Scission. Held, also, 
yer Stuatct, C. J. (Scaxkik, J. doubting) that the High Court is competent, 
in the exercise of its ])Ower of revisirni under sev-tion 297 of Act X ot 1872, 
to quash a coinniitmciit made by a Court of Session under the provisions 
of section 472 of that Act. ileld, also SiwNKin, J. that the Court of 
Session was eoiupetent, notwithstanding that L. had only charged S. with 
offences under sections 193 and 218 of the Indian Penal Code, to charge L. 
with offences under sections 195 and 211, if such offences had come under 
its cognizance. 


Section 33 of Act X of 1872 eontemplatos tin' contingency of a case 


Empress v. Jagan- 
nath, 3 I. L. R. All. 
258. 


wliich lias been iiKpiirtMl into at the proper place, 
as indicated by st'clion ()3 (vf that Act, being com- 
mitted to tlu‘ proper CouH of Session by a X)articular 
Magistrate* not duly empowered }>y law to make such 
commitment ; and not of a case which Inis been inquired into in a district 
in which it was not committed, being committed to tue ])ropi‘r CVairt of 
Session as indicated by that section, bv a particular Magistrate duly em- 
pow(nv<l by law to make such a. eotumitment. (‘onsequ(‘iitly, where a Magis- 
trate inquires into and (*ommits fov trial an olfcnee Avhieh lias not been 
committed in his district, and the Coinl of Session for that district accepts 
snch commitment becausi* tin* prisoner has not bt*cn prejudiced thereby, 
and tries him ifor such offence, the proceedings in such case are illegal 
ah iuUo, 


Where a Magistrate of a distriet, who had discharged a i>risoiior, was 
Poo* V ToVTirfli ON snl)S(‘(|uently direct jmI by the Sessitnis Judge to com- 
w B All 1 QO * trial, and tin* e(‘mniilm»‘nl was eventually 

W. F. Rep. All. 132. made by the Joiiit-^lagistrate, held that such com- 


mitment was not illegal. 

Although ordinarily, the order of the Sessi»)ns Judge would be directed 
to the Magistrate who had discharged ihe a er used person, yet there is no- 
thing in the Criminal Procedure Code (Act XXV of 18()l) to prevent such 
Sessions Judge from directing a committal by any SLigistrate who is author- 
ized to make commitments. The law does not requii’C tin* sanction to a 
prosecution to be given in any particular form of words, and it permits such 
sanction to be given at any time. When a Sessions Court directs a com- 
mitment, it must be taken to sanction tbe proseeutioii out of which the 
commitment arises. 


S,3.47r, 

4iU), Act 

X.. im. 


h. ?. 

1:7. Ui* 

Act X., 
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Where a Magistrate has convicted and sentenced a prisoner of an 
Reg. V. Hiddnn Khan which such Magistrate was competent to 

a N W P Pen All’ Sessions Judge considered the case so griev- 

oQK • • P- • ous that it should not have been disposed of sum- 
marily. Held, that such Sessions Judge was not 
competent to direct the Magistrate to commit the prisoner to the Sessions* 
Comii for trial upon the same charge. 

Ao”!, The Criminal Procedure Code (Act XXV of 1861) does not authorize 
***** Reg. V. Mata Dyal 4 Sessions Judge to quash a commitment on the 
N W P Ren All *e illegality. If the Sessions Judge is of 

_ ' ' opinion, that the order of commitment should be 

aimulled as illegal, he should move the High Court to annul the name un- 
der section 404 of the Criminal Procedure Code. 


a ^436. 
4S^ Act 
X.,1882. 


Judge 


Where 

Reg. V. Ghasee, 4 N, 


under section 4:lo of the Criminal Procedure Code, 
(Act XXV <»f 1861) laid directed the Magistrate to 
coniinit eei-tain sicciised persons, as also to take their 
defence. Held, that as the Magistrate could not re- 
u.,,- .V, uw produce evidence nor to make a defence, the Judge 
should not have included such instructions in his order of commitment, but 
that the order was not therefore invalid. 


W.P.Rep.AlL60. 

quire the -accused to 


The Court of Sessions can only order the commitment of an accused 
Reg. V. Seethal Per- exclusively triable by it. 

shad, 5 N. W. P. Rep. 

All. 168. 


S* 8(^ 
84. & 
380, Act 
X, 1882. 


See now 
S. 487, 
Aoti 
1 « 


The prisoner was committed to the Court of Session for trial on the 
Reg. V. Poorun, 6 N. 21st day of Deceinber 1872, and the record was sent 
W P Ren All 21Q Depiitj* Commissioner of Jalouu. Under the 

new Code of Criminal Procedure (Act X of 1872) 
which came into force on the 1st day of January 1876 the Deputy Commis- 
sioner was no longer a Coni t of Session, but received powers under section 
36 to try, as a Magistrate, classes of cases Avbicb formerly he would have 
tried as a Court of Session. The Deputy Commissioner disregsirding the 
commitment, took the case up afresh as a Magistrate of the District under 
section 30. Held, that this was clearly illegal, and that the Magistrate was 
bound to have sent the commitment on to the proper Court, and had no 

power — a trial being in progress, to commence a new enquiry in the same 

matter against the prisoner. 

The duly of a committing officer is to ascertain whether by the evidence 
Reg V IWa hq, Singh prosecution a primd facie case is made out^, 

& othew, 3 N. W. P. 

Rep. All. 27. 

When an enquiry has been made and the accused discharged, the 
Reg.v. Ghasseeram, 3 t'»irt may order the commitment of the' 

jj p_ j^gp jyj gQ ' accused, but ciinuot merely direct further enquiry. 
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The Court of .Session has no power to set aside a commitment made 
MfUMati Paso. iri,o.n ♦Tinder its direction. If it doubts the legality of the ee«a 

<n M 17 w w p pAn commitment it shoTild make a reference to the High 

mre, /n.w.r. nep. f 

AU.211. 


* A Magistrate to whom a case is referred for enhdttcement of pimish- 
4 _ ment under section 46 of the Criminal Procedure 
Omnnin^ga^ m ^ committal of acIx!* 

ooo ^ the case for trisil by the Sessions Court. “**■ 

2o9« 

Wliere a Magistrate committed a person, charged with perjury in a 
Reff V Ohinna Veda- before himself, to the Sessions without examin- 

. . * J, ... . - - ing the witnesses for the prosecution. Held, that 

^ the coniniitment was iUegal. 

R. Mad. 227. 

A European British subject committed by a Justice of the Peace in 
Ward xr TIia Ohaati Mysore, for trial by the Judicial Commissioner of 
RT T P iVTo^ QO * Mysore, on a charge under section o48 of the 
O . . . aa. dd. Indian Penal Code, was convicted on 10th March, 

1880 : Held, tliat the commitment and conviction were illegal. 

Qiwere .‘—Whether, when a European British subject in Mysoi’e, being 
a Christian, is accused of ah offence not punishable with death, or trans- 
portation for life, a commitment to the High Court at Madras 'would be 
legal. 

Whore au accused person had been discharged by a Sub-!Magistrate, 


Reir V Kaniar- District Magistrate directed the committal 

noioi T V p TVTo/i accused to the Cornet of Sessions, under 

* . . Jt. . Code of Criminal Procedure, 1882, 

without calling upon him to show cause why he 
should not be committed. Held, that the order of committal and the com- 
niitineut made thereunder were illegal. 

The word ‘‘ order ” in section 4^> of the Code of Criminal Procedure 


Imperatrix V. Abdul- ^ 1872), associated as it is with the words 

la T T P Pnin “judgment and sentence,^’ means a final order, t, c., 
' ... . disposing of a case so far as the jMagistrate, to 

whom a Subordinate Magistrate submits the pro- 
ceedings of the case for higher pnnishiuent, is concerned. It does not de- 
prive that Magistrate of the exercise of his discretion as to its being a pro- 
per case for the Sessions, and of tlie pi>wer of committing it for tidal given 
Bection 143 of the Code of Criminal Procedure. 


S. 5.349. 
20e. Act 
X., 1882. 


The power of a Civil Court to commit a case to the Court of Session, 

.r PA««f after coinpletiiig the preliniinary enquiry, ia givou 
T^Ji^paTi V 474 of the Cmle of Criminnl Proce<lm*e, s->iEa 

i.n.B0XU. (Act X of 1872), and is. restricted to the olus-s of 
oases provided in that section, viz., wlieve i»lfonccs, 
.exclusively triable by a Court of Session, are committed before the Civil 
Court. Section 471 deals with a more extended class of cases, vie., all 

53 


Imperatrix 

%Nathtt,4I.I 

287 . 
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DIGEST OP CRIMINAL CASES. 


S. S.IJO, 
438, Act 


S. S. 47.’., 
192, 

Act X , 


S. ?. 2r>3, 
43C, 13 H, 
Act X., 
1812 . 


R. S. 209, 
210, 408, 
Act X., 
1882. 


those mentioned in sections 407, 468, and 469, in which not merely a Civil 
Court, but any Court, Civil or Criminal, and whether 'possessing, or not pos- 
sessing the power to commit to t]ie Court of Session, is of opinion that 
there is sufficient ground for holding \in inquiry; and it enacts the proce- 
dure to be followed by the Court, which may elect to adopt one of two 
courses, that is to say, it may either commit a case to the Court of Session,* 
if and where it has the power to do so, or if it has not that power, or is not 
disposed to exercise it, it may send the case to a Magistrate liaving power 
to try or commit for trial the accused person for the offence charged. 


A Magistmte of the district has no power to direct a Subordinate Ma- 
Proceedings of 9th sistmte to coinmit for trial in the Session Court, ac- 
V iQAO A TVTori cuscd pcrsoiis who have been discharged by the 
reo. ^ lM.aa. Subordinate Magistrate, and such committal when 

Rep. Rul. 31. made by the Subordinate Magistrate is illegal. The 

Session Coui't is the only authority empowered by law to direct a committal. 


Where the Session Judge is of opinion, that a Subordinate Magistrate 
Proceedings of 21st convicted the defendant of an offence which the 
T iv 1070° i; iWori Subordinate Magistrate has no power to try, the 
^ * * Session Judge may, under section 465 of the Code of 

Rep. Rui. 32. Criminal Procedure (Act XXV of 1801) annul the 

conviction, and direct the cominiltal of the accused for trial. 


A (commitment by a Subordinate Magistrate to the Session Court with 
Proceedingr of 23rd offences not exclusively triable by the 

Jany., 1871. 6 Mad. ® 

Rep. Rul. 17. 

A Small Causes Court Judge sent a case for investigation to the Head 
on+Ti A.ssistant Magistrate under the provisions of section 
Proceedings of 20th Criminal Procedure Code (Act XXV of 

1 41 ^ 1861). The Head Assistant Magistrate transfeiTcd 

Rep. Rul. 41. investigation to the Subordinate Magis- 

trate, who c<>jnmitted the case to the Sessions. Held, that the order of 
commitment was had. Section 276 of the Code of Criminal Procedure is 
inapijlicahle to a case referred to a Magistrate under section 171. 

A complaint was preferred before the Assistant Magistrate against two 
Proceedings of sth Persons of an offence punishable under section 409 
w ift7Q 7 iwr /I 1 (‘iial Code. Atter enqiury they wore dis- 

ttOV., 1 M. 7 aa. ebargod iiiKh r section 215 of the Code of Criminal 

Rep. Rul. 28. Procedure (Act X of 1872). Subsequently the 

Sessions Court directed their committiil under section 296. Held, that the 
order of the Sessions Court was ultra vires. 

A Magistrate, after examining four witnesses for the prosecution, die- 

; Proceedings of 23rd Chapter XV 

Nov. 1874, 7 Mad. Procedure Code (Act X of 1872). 

i» n 1 In Subsequently, on becoming aware that there was a 

Rep. RUi. 40. witness present, the Magistrate cancelled his 

order of discharge, took further evidence, and committed the accused for 
trial to the Court of Session, Held, that the commitment was good. 
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A Court of Sessi')r& cannot treat as a nullity the eomtuitment of a Ma- 
y . a Cstrate F. P. on tl>e ground that he investigated 

Nathubhai, 4 Bom. ^ and jsommitted the prisoner, mthout a 

MMivuMa/ucwx, -x nf. nmncy •mnrio. rn hnn mif. ehrmlrl 


" uuu»i, » JJUIU* g J g^omplaint bein^j made to him, but should 
Rep. Crown Oases, Z . • the trial in the usual course. 

36. uitted for » 

Held, that the commit!?*^ withou. accused to the Court of Session, hy a 
ftftcr v nAvloiirav Magif d on a cliargc under section 91 of 

Wonnia«ti.a« R Indian ^ ration Act (XX of 1860), was legal. 
- « " « ’ ^ Tbe Session _ art was accordingly directed to try 

Bom. Rep. Crown the accused. 

Oases, 7. 

A Magistrate having committed a person for trial hy the Court of 
Empress V. Jangbir, Session on a charge of adultery, immediately after- 

* ® IXTOV'rIcJ .111 Tl'lii 0 + 1/ kVl /\+ +l»/i V1V«/^C3£iOn+/''Vi. +l-«o + 


ration Act (XX of 186G), was legal, 
art was accordingly directed to try 


4T T P All l»;o wards, on the representation of the iiroseciitor that 
4 1. Jj. K. AIL lou. wislied to withdraw from tlie prosecution dis- 

charged the accused. Hold, tint the order of discharge was bad, as under 
sections lOG and 197, Explanation, Criminal Procfnlure Code (Act X of 
1872), a commitment once made can be quashed by the High Court only. 

The Coroner of Calcutta has no power to commit any person to prison 
Tavlor W in re 2 inquest. In cases wliere ho has author- 

Tnr Q IHI* ity to comiiiit, a Commitment to the ofHcor deputed 
* ' * ' * to>re(*(‘ivc prisoners by the ytatute in force is valid, 

and it is not necessary that the commitment be directed to the Sheriff. 

Under section 29G of the Criminal Procedure Code (Act X of 1872), a 

Khamir.AppeUant, luis powm- to dhvet a subordinate 

• 1 n TP ft Court to enquire into ultouei‘s in respect ot winch 

inre, 10 C. L. R. 8. lie considers a eommitmeiit to the Seesioiis Court 

should bo made ; but whore a person accused of an offence, has been dis- 
charged under section 215 (>f the Criminal Prcieedure Code, by a Magistrate 
duly empowered to try tlie offence, a Sessions Judge has no power to order 
the commitment of the accused without, at least giving him an opportunity 
of showing cause against it. 

Where, however, such a commitment has been made, and a trial had 
thereunder, section 28^1 of the Criminal Procedure Code (Act X of 1872) 
is a bar to the reversal of the judgment of the Se.ssii)ns Court, unless there 
has been an actual failure of justice caused by his error. 

Where a Magistrate without jurisdiction commits an accused person to 
V Alim Sessions Court, such commitment is void, and no 

-I -I refeivn<*e to the High Court is necessary to have it 

Mundle & others, 11 ^ 

0. L. R. 55. 

An accused who was charged with murder not being found, the wit- 
n Oorcom nesses were examined under section 327 of Act X of 

Sinpress V. sagam- in his absence. The accused was subsequently 

OUT, 12 0. L. R. 120. arrested, and committed on the strength of the evi- 
dence taken in his absence. Before the Sessions Court he pleaded not 
guilty. 


e.s.2i‘>, 

214, 21 -S 
Act X., 

m2. 


S.S.S53, 
4r.f>, 437, 
537, Aa 
X., 



S.8.M1, 
ft40, A.cb 
X., 1693. 
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Held that the prisoner having been put unilc’ his trial and having 
pleaded, the commitment could not be quashed* l)o:Ield, that if in the 
course of a trial the Sessions Judge should be ^^f session that the prosecution 
has not laid a proper basis for the receptiqnry ; audience in the absence of 
the accused, his proper course is to a^^ may elerial under section 264 of 
the Criminal Procedure Code, and >Snit a case “'section 351, summon such 
witnesses as he may deem material^, or if it ha 

Semble : — The mere absence f record of a prisoner's 

statement do not render it inadmis^^ ' 

Where a forgcpi document is put in evidence before the Collector, the 
Ck)vt. V. HunffSlSssur commitment rests with the Revenue Autho- 

Sein Ind 0 S under any circumstances, extend 

Sept. 1862./ 

In th 


to the Magistrate. 


case of offences triable by the Magistracy concurrently with the 
Sessions Court, tlie Magistrate must use his discre- 
tion in determining whether a particular case should 
be connnitted to the Court, or whether the justice of 
the case will be met by a sentence which he himself 
In cases of theft, the amount of property stolen ia 
one very proper point for consideration in determining this question, and 
every olL^.r circumstance of aggravation must be carefully weighed. 

If two or more persons are jointly charged with an offence, and the 
jurisdiction of the Magistrate is ousted in the case 
of one, the Magistrate should hold a preliminary 
inquiry and commit both or all for trial before the 
Sessions Court. 


Proceedings of 23rd 
July, 1866. Weir, 
228. 

is authorized to j)ass. 


Proceedings of 18th 
March, 1868. Weir, 
229. 


Where an offence falls under two sections of the Penal Code, the one 
Proceedings of 12th cognizable by an inferior tribunal, the 

Tnixr i«' 7 i Woi*v 09Q other s];)ecifying aggravated circumsta-nces and cog- 
* nizablc by a superior tribunal only, the jurisdiction 
of the inferior tribunal is not necessarily ousted. 


It is the duty of every Judge, if ho considers that a committing Magis- 
PrftPPPHiniyc* nf 9dth ^^ato has acted erroneously in a judicial matter, to 
VI lorrn TIT • orn T)oi Tit fuit th<‘ error aiid to Comment upon the action 

Feb., 1879. Weir, 231. MafriHtmto. 


It is not competent to a District Magistrate to direct a Subordinate 
Proceedings of 19th dispose of a case in a particular manner. 

May, 1881. Weir, 235. 


e. fj., by commitment. 


Cirenrastances stated in wliicL a Magistrate is justified in committing 
i>,.n»aa<iinn'a nf intTi or bouiid to comuiit a CRse to the Court of Sessions, 
c + iQQi uuaii. oaa Court observes that a Magisti’ate is 

bept. looi. weir, ^44. in committing an accused person for trial 

by a Court of Session, where a prirnd facie case is made out, that the 
accused has committed an offence cognizable by a Court of Session. In 
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other words, where there is evidence not obviously false, and on which, if it 
be accepted as reliable, a Court of Session might convict an accused person, 
the Magistrate is justilBed in sending up the gase for trial, and if the case 
is triable by a Court of Sessions only, he is bound to do so. 

Accused persons committed for trial to a Sessions Court, cannot be dis- 
Proceedings of 3rd without trial. 

Feb., 1868. Weir, 

280. 


The words ‘^or 
Oharoo Ohunder 
MuUick y. The Em- 
press, 9 1. L. R. Calc. 
397. 


other proceeding in section 147 of Act X of 1875, 
(High Court’s Criminal Procedure Act), do not include 
a commitment, and no application to have a commit- 
ment quaslied, can be entertained under the provisions 
of that section. Ap^dications under section 14 of 
that Act should be disposed of by the Hij;h Court 


in the exercise of its Ordinary Original Criminal Jurisdiction. 


A Magistrate inquiring into a cas(i exclusively triable by the Court of 
Lachman v Juala & Session is not bound to c<nnmit the accused person 
AtiiA o K T *T All trial, where the e^udence for the prosecution, if 

Otners, 0 l. li. a. believed, would end in a conviction ; but is competent, 

if he ^ discredits such evidence, to discharge the 
accused. 

The High Court can only interfere under section 297 of Act X of 1872 
(Criminal Procedure Code) in such a case, if it comes to tlie conclusion 
that the Magistrate has illegally and improperly under-rated the value of 
such evidence. 




The meaning of the words sufficient gromids ” in section 195 of that 
Act explained. 


CONFISCATION. 

Where N. and M. were coimcted of rebellion under Act XI of 1857, 
noiiAV TTAflrflr seclioii 1, niid sentenced, the former to be tiMiisported 
uunga Aaee V. ggt hayo all his property oonii.seated, and 

2 inci. Jur. A. o. 1^4. the latter to have all his property eon H seated ; the 
sentence of confiscation was held to be absolute, and not to depend upon 
the amount of punishment, and the fact of the punishment being remitted 
by the (Tovernor-Genernl does not restore the property. The Goveriunent 
having left the property of the convicts in the hands of the Administrator- 
General, as Administrator to the estate of the convict's father whence it was 
derived, in whose hands it was allowed to accumulate pending a separate 
litigation in respect of that estate, while it assorted its rights by virtue of 
the confiscation to other propei’ty of the convicts, the title to which -was 
undisputed, it was held that the Government had suiiiciently declared and 
acted upon its intention to enforce the confiscation. The Queen’s proclama- 
tion of Amnesty (November 1868) coming after the conviction and confisca- 
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tion, had not the effect of re-vesting in the convict the property confiscated. 
Held also, that the property in question being Government paper was liable 
to confiscation, and lastly, "that N.’s^ widow was not entitled to maintenance 
out of the property coiiliscat(?d by tlie State. 

The English law of forfeiture of the personal property ^of persons com- 

Advocate-General ^ applied to Eiiropeans in India, 

fR O' 1 p applicable to natives. Queere : — ^Whether the 

01 JSengai law ever had existence as regards Europeans in India. 

Bumomoyee, 1 S. W. & r 

R. P. 0.14. 


The Joint-Magistrate’s order of confiscation set aside (1) because made 
Jhundoo Sin^h & permitting tlic uceused to show cause against 

nthprq nPtitionPrq *5 confiscation of his goorls ; (2) because the confis- 
» P^r P ft * ontiim ought not t<» be carried out when the accused 
B. W. R. Or. R. 8. boon apprehended and brought to trial before 

the passing of the order; and (^1) boeanse the .bant-Magistrate acted in 
contravention of the order of the Magistrate releasing the property from 
atkcbmoiit. 


■ K Art The procedure proscribed in sections 131 and 132 of Act XXV of 1861 
Behary Shaha v. 1^^' followed before an order confiscating pro- 

Nubby Khan & perty is made. 

others, 9 S. W. R. Or. 

R.13. 


When a person has been Iried and convicted in the Cotirt of a Special 
Mussumat Izzutool- Comniis.sioner, an or<ler of eonliscation of his pro- 
nissa Beebee v Mus P®>’ty should he made at the time of the trial and 
sumatHusna Koonr, ^^ot suhseciuently. 

1 N. W. P. Rep. AU. 

161. 

No order confiscating forest-produce which is the property of Govern- 
Empress v Nathu respect of which a forest-offence has been 

pv. J TP All committed is necessary or can be made. All that 

Kimn, 4 1. Ii. K. All. done is to <lirect a forest-officer to take 

charge of such forest-produce. An order directing 
the confiscation of forest-produce not b(*h)ngiijg to Govermiient, fin respect 
of which a forest-otbiuce lias been committed, can only be made at the 
time the offender is c<jnvicted. 

The High Court is cornpotemt under section 297 of Act X of 1872 to 
revise an onhu* made by a District Judge under section 58 of the Forests 
Act, 1S7H, on appeal from the order of a Magistrate made under section 54 
of that Act, the jurisdicti<ni of the High Court under section 297 of Act 
X of 1872 not being expressly taken away by section 58 of the Forests 
Act, 1878. 
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Conviction of prisoners in two 8(?i)arate cases upon the evidence re- 
Beff V BunkBehary corded in another case quashed as illegal, with a 
fc -■ S W R Deputy Magistrate to avoid making 

w . n™ jei, larks in his proceedings calculated to foster bad 


Or. R. 36. 


feelings between planter and ryot. 


A conviction upon no evidence is wrong in point of law. A Sessions 
Reir V Chand Bagdee ought to record distinctly whether or not he 

& Others, 7 S. W. R. ^ 

Or. B. 6. 

It is only when a Court, subordinate to a Court of Sessions, convicts a 

Reg V Ichabur Do- by .such Court, that 

< ^ the Court or bessions can annul the conviction and 

bey, 4 S. W. R. Or. sentence. 

R* ll- If the prisoner is guilty of an offence beyond 

the jurisdiction of the Subordinate Court, the Court of Sessions should re- 
fer the case to the High Court. 


Sagur Dutt was 

Reg. V. The Justices 
of the Peace, 1 B. L. 
R. 0. Or. 41. 


convicted before a Justice of the Peace for using a 
warehouse Ac. in the Ti)wn of Calcutta for the 
keeping and storing of jute, otlier than jute screw- 
ed for shipment, witlwmt a license, and for his said 
offence was lined Ks. :100, and adjudged to pay a 
further fine of Rs. 25 for every day after the conviction in which the offence 
was continued. Held, that the conviction was bad. 

That the facts proved would also constitute an offence under a section 
« of fhe Penal Cotlc, seems to be no reason for ciuash- 

n KK ’ fo" conviction under the six'cial law. Act V of 

8S.'W.R.0r.R.65. 

Where a prisoner is convicted by one Magistrate upon evidence previ- 
V It tr Pnnmo Ohun- ously recordetl before another, the defect cannot be 
Keg.v. o ' cm-e'd by the evidence being again recorded and the 

der Doss, 8 S. W. R. conviction confirmed. 

Or. R. 69. * 

A conviction and sentence arrived at by a Deputy Magistrate in the 
Reg V R^coomar ubseuce of the in-isouer w'cre quashed as irregular. 

Singh, 8 S. W. R. Or. 

R.17. 

A conviction of a prisoner on a plea of guilty before a Court of Session 
Reg. V. Srikant is valid, although there were no assessors. 

Oharal, 2 B. L. R. F. 

B. 23; S. 0. 10S.W. 

R. Or. R. 43. 
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Rcgi Y» Tarinee alternative finding is perfectly legal. 

Mytee, 7 S. W. R. Or. 

R. 13. ' 


Qimowree Bhooea 
St another, 6 S. W. R. 
Or. R. 70. 


A lower Cotut lias no power to quash its own con- 
viction though illegal. 


Where the evidence for the pi*oseciition was not taken, the prisoner 
Sameerooddeen & illegally convicted, 

others, 6 S. W. R. 

Or. R. 92. 


A conviction ought not to ho revei'sed by reason merely of the weakness 
Reg. V. Peari Raur the rca.sons assigned for it, when there is ample 
8 S W R Or R 40 ' the guilt of the prisoners, 

A valid conviction arrived at by a Msigistratc who had jurisdiction in 
Reg V Ramdoyal matter cannot be set aside, simply because, sub- 

Mahara, 21 S. W. R. to the trial imd conviction, fresh evidence 

Or ^ 47 • • • lias been discovered which may tend to convict the 

‘ ’ * accused of an oltence other than that for which he 

was convicted. 


Eulum Mundul v. conviction upon the statement of a complain- 

Bhowani Prosad & lawful, 

others, 22 S. W. R. 

Cr. R, 32. 


F. brouj,dit a of assault against M. before a Bench of Magis- 

Fakeer Mahomed trates, who, finding no evidence to show by wjl^om 
petitioner, 24 S. W broken, treated tlie case 

R Cr R 46 * simple Inirt, and sentenced the accused ac- 

cordingly. Oomplaiiiujit tlien applied for compen- 
sation to the District Magistrate, w^ho instituted fresh proceedings and con- 
victed the accused of griovoUiS hurt. Held, that as the whole matter was 
one transaction, and w(*nt as a whole before the Bench of Magiiftrates, and 
as the facts were deposed to Viy tln^ same witnesses before thti Magistrate, 
the t wo C'jiivietiuns could not stand side* hy side. The proceedings before 
the Bench of Magistrates wxTe accordingly quashed. 


A conviction having been set aside as arrived at without jurisdiction, 
Edoo Khansamah, sanction to the prosecution having been obtained 


petitioner, 24 S. W* 
R. Cr. E 64. 

ordered to undergo the 


of these proceedings were illegal. 


from the Coiii-t against which the offence was com- 
mitted, formal sanction was obtained, the accused 
re-arrested, and without being called upon to plead, 
sentence previously passed : — ^cld, that the whole 



cjiotr. . 

■» -■ 


Kapil Dfllat A' i^fcfif si _ ... 

V. -.t aWa'ii^ «4 . -dieclined to go irfto the case on a referei )n the 

a iir B ^! 9 »^ns Judge, because it would be o utage 

B. W. & w ft; W.- ^ tjjQ prisoner to do so, and because, i‘ xagis- 
trate’s proceed^^ were quashed, the prisoner would be putt , i' risk of 
bei]% med for the offence with which he had been charg / 

It is i^tlgalar and illegal to base a conviction on evidence not recorded 
AU iMTafth' y^Thfr Ma* presence of the accused, but taken previously 

glHtratO <tf Ohitta- nierely read over to him on another day. 

gong, 25 8. W.B. Or. 

R. 14. 

Where a police officer who had been called on to answer to a charge of 

OrishchunderNun- bribery, which was uot sustaic^d by the evidence, 

^ d.:** an o found griiilty ot violation ot duty under section 

we, petiwlieri %o S. 29 ^ Act V of iSol of which 6ifence the trvdn<y offit»er 

W. B. Or* R« 8. found sulficient evidence in (ixo course of the trial : 

Held, that an accused person called on to answer to a specific char^^e, cannot 
be convicted on an entirely different charge, without previous notice of the . 
offence imputed to him, and opportunity being afforded hian of meeting the 
accusation. 

The prisoner was found guilty and sentenced under Regulation IV of 
« TI41 1^97 to transportation for life, for a murder com- 
, ® mitted in 1801, before tis*- Pen..! CV»de came into 

jOW 1X1188^,^ LL.B. operation; and the case was sent up to the High 
Calc. 225 F*B. Court to confirm the sentence. Regulation IV of 

1797 was r^ealed by Act XVII^ 1862, and that Act was w1k>11v repealed 
by Acts Vlfl of 1869 and X of 1*72. Held, on a reference to a Full Bonch, 
that the cciivictiou was illegal. Section 6 of Act» I of 1868 which provides 
that the repeal of any Act or Rtigulation shall not affect any offence com- 
mit^d before the repealing Act shall have come into operation, not being 
applicable. . 

Under cl^^]^e {h) of section 227 of tlio Criminal Procedure Code (Act.ict 
EmnrasBV ^Llsb ^ a Magistrate is not required to ivcord 

^ evidence, ho should, in recording his reasons for 
Bingn, Q R;UaiC. conviction, state them so, that the High Coni-t, 

579. oil revision, may judge whether there were sullieient 

materials befdrc him to support the conviction. Wliere they were not so • 
stated, the High Court, on motion, set the convi(*fion aside. 

Althouglt generally it is not necessary, in cases in Avhich no appeal lies, T t 
for a- Magistrate to record the reasons for passing 
UOWiat P® 1“ rjiig judgment, yet under clause (/#) of section 227 of 
tloner in re, 8 o. L. Code of Criminal Procedure (Act X of 1872) iu 
B. 273. case conviction, be ought to enter in the register 

to be kept under that sectiem, a brief statement of the reasons for such 
conviction; but'an omissibn to do so may, under some circumstances, be 
remedied at a subsequent rime. 

64 '-" 


conVictio’^'^ 

' liU^trate bad alitsedj expi^, the' /turt 

. .decuned to go iifto the ease on a referer hi the 
.^Sessions Judge, because it w:oald be n ^tage 

to the prisoner to do so, and because, i' xagis- 

ire quashed, the prisoner would be putt , i'risk of 


Qrislicliimder Hun- 
dee, petitioner, 8. 
W. B. Or. R. 8. 


Under ct^ij^e (A) 

Empress ▼. Paqjah , 
Hvagh, 6 1^. B; 0alc. 
578. * 
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iviction under the Indian Penal Code, and also und^ a Special law, 
Re^! 7 , Tissun Ali 5 ^ respect of one and the same offence, is illegal. 

N. ^.W.PRep. All. ' 

49. / 


A 6v .Bhction based upon evidence taken in the absence of the accused, 
Proceedingy of 8th is illegal. 

April 1867, 3 Mad. 

Rep. App. 34. 

Where a Magistrate convicts a person of an offence, he is bound to 
Proceedings of 12th some sentence. 

Aug. 1869, 4 Mad. 

Rep. Rul. 66. 


5*. F. % 
SJ, 193; 
380. 

S2, Aet 
X, 11 ^ 82 . 


Held, that an older of a Session Judge by which he altered a conviction 
by the Assistant Session Judge, of dacoity to 
one of robbery ’’ was illegal, not being an amend- 
ment of a sentence or order within the meaning of 
section 22 of the Criminal Procedure Code (Act XXV 
of 18G1). Held furtlier, that if the accused were, in 
the opinion of the Session Judge, improperly con- 
victed of dacoity/’ he ought to have declined to confirm the sentence and 
to have left them to be charged with and tried for robbery,^^ 


Reg. V. Joao Thomesit 
Domingos Thomesit 
& another, 6 Bom- 
Rep. Grown Cases, 
22 . 


The High Court will not alter a conviction by a Session Court aided 

Reg. V. Naro Gopal, ^7 -1 

..Jr n « _ nature not triable bv sncb a tnbnnaL but -will 

5 Bom. Rep. Crown 

Cases, 56. 

other charge it may be advised. 

The conviction 

Ck>vemment v. Lala- 
wun Singh & others, 

1 N. W. P. Rep. 

(Agra) 31. 

Where a prisoner has been duly convicted of a criminal offence, and 
afterwards there turns up fresh evidence which 
would, in the oxnnion of the Judge, if it had been 
available at the trial, have produced an acquittal, 
the proper course to take is, not to acquit the prisoner, but fi> apply to the 
j>roper authority for a pardon. 


ui. AC4R./1C! Kfj at ju.Ajr, uvr v/xac? 

of a nature not triable by such a tribunal, but will 
annul the proceedu^s, and leave the prosecution to 
take fresh proceeonigB against the prisoner on any 

of prisoners for two offences when the one offence 
formed an integral portion ot the other, held to be 
in (dfect punishing twice for the same offence, and 
therefore illegal. 


Reg. V. Hart, 1 Ind. 
Jur. N. S. 333. 


A conviction set aside on the ground that the evidence was illegally 
Proceedings of 26th recorded in the form o| a memorandum. 

Oct., 1880. Weir, 

356. 

/ . 

/ ■ ■ ■ ' 
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A constitutes such material error as will justify 

Reddi Rwaaid^-^i a conviction, 

goner. Weir, "*^ ' 


COUNSEL. 

' •« 

Counsel, cannot claim as of right to be heard on a reference to the a 4*6, 
Reg V ' S^ama & Court under section 296 of the^ Criminal Pro-^i^jl 

flomshekhar, ;1 I. L. 

R. Bom. 64. 


cedure Code (Act X of 1872). 


Proceedings of 23rd 
November, 1874. 7. 


Narayan M. Pendshe 
in re, 11 Bom. Rep. 
102 . r 


s.a4s», 

493, 

970, Aet 
X., lSd2. 


No Advoflate or Attorney of the Court, or authorized pleader, s. 3 . aw, 

appeariiij^ in defence of an accused person, under x.|’issV. 
section 186 of tlu* (h*iminal Procedure Code (Act X 

— . , w of 1872) should he required to file a vakalatnaiiiah. 

Mad. Rep. Rul. 41. 

Question as to the extent of the privilege of , speech accorded to Counsel 
Raip v ICMViiTiath Advocates considered. Important statements 

jh a made in verified petitions to the High Court, if 

Dmkar & others, 8 cUlradicted on affidavit. 

Bom. Rep. Crown 

Cases, 126. 

Whether or not a j)rivate complainant is permitted, under section 59 
of the Code of Criminal Procedure ( Act X of 1872) 
to conduct a case as prosecutor, he may instruct 
Counsel who shall be entitled to appear under No. 7. 
Chapter of the High Court Rules, and the Public 
Prosecutor may, thereupon, avail himself of the Counsers services under 
section 60. The effect of section 265 of the Code, read with sections 59 
and 60, is to make every case tried by the Court of Session a ease falling 
within the provisions of section 60, that is to say, the Public Prosecutor 
may thereupon, avail himself of the services of Counsel retained by a pri- 
vate individual, and in so doing, he does iK>t deprive himself of the manage- 
ment of the case. Where the assistance of CV>unsel has once been accepted, x.^i 88 i 
that assistance is not excluded at the stages of the trial (summing up by 
the Prosecutor and his reply) to which sections 251 and 252 apply. 

Advocates, Vakils aild Attornevs-at-law of the Higli Court are entitled 
Proceedingg of 31st to imxetico in *ai Criminal Courts subject to the 

Oct., 1863. Weir, 271. Couit. 

It is the duty of an Advocate or Pleader, when defending an accused 
R RanffftDUa & person, to refrain from persisting in an accusation 
A 11 ♦ which he is satisfied on evidence is false, i?veu al- 

anotner, App6U8Qt8. in sq doing, he abandons the defence advanced 

Weir, 274. by his clieut. 
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DIGEST or GBIMIKAX CASES. 


e S' «40, 

(41, Ao] 


DEAF AND DUMB ACOUSID.' ’ P * 

In a case of an accused person who was and d^B; Deputy 
« 4 i.Act DooBri Hulwai v. Ma^strate ^ho tried and eonyicted hto^ <^ii^erea 
rfnnili nftrurtTi that he did not understand the proce0dux|^» tod 

nnimAum IQ « w accordingly referred the case to the Hagistrato under 
o*^ ’ section 18G of the Code of Criminal Procedure ' (Act 

li.ur. K. d7. X 1872). The Magistrate oonsidciTeid that the 

accused did understand what lie was charged with. Held, that the finding 
* of the Magistrate must pre^ ail, and section 186 did not apply. 

Acting un^lcr section 297, Code of Criminal Procedure, the High Court 
Vats ' annulled the order of the Deputy Magistrate, and, as the accused had been 
Act X. previously convicted of an offence under Chapiter XVII of the PeUal Code 
punishable with three yeai-s’ rit>orons imprison irient, ordered tliat he should 
under section 815 ot the Procedure Code be committed for tpol to the 
Sessions Court. 


The 


Court. 

Hal- 


High 

S s 310 

Dwarkanath 
dar V. Noder Chand 
Eamte, 22 S. W. R. 
Or. R. 35. 

Ine High Comt 


High 

Ml, Aoi Reg. V. BowkaHan, 
^ ^ 22 S. W. R. Or. R. 35. 


under the ciicuinstancos of this case, which came 
b(‘lore it under the last clause of section 186 of the 
Code of Ciiiniucil Procedure (Act X of 1872) set 
aside tlie conviction of tlie prisoner, who was deaf 
and dniub, and directed that he be admonished and 
di>charged, 

niaj , under .section 186, Code of Criminal Procedure 
(Act X of lS72) ill the trial of a person who is deaf 
and ^bniib, and tv ho cannot understand the proceed- 
ings against him or plead to the charge, treat the 
proceedings a«* amounting to a sullh icni trhil and pass sentence upon the 
prisoner according to the facts which seem to bo esbibl^hed in the course, 
and as llie result ot those* procevdings. In this case, the’voui't had no doubt 
that the ijrisoner wa*' gujlt>, but before passing final ordei’S, it gave the 
prisonc*r a turtliei* oppea tuiiitj of being heard, and accordingly directed the 
Magistrate fo give bun notice. 

s ‘> 810 . Under the circumstances of this case in whicdi a prisoner who was deaf 
^ Reg* V. Bowka, 22 S. dumb, bad a flat her opportunity given him of 

' W R Pr B 72 * being liejird in detence, the Court under section 1 86 

<»f tin* (N)de of (Viminal Procedure (Act X of 1872) 
confinned the conviction 1»^ tin* Magistrate. 

G. was convicted by the Joint-MagisiiMto of ^>nse-breaking by night, 
i> f* IT ^ intent to commit theft, and the case’iref erred 

Keg. V uanga, i «, provisions of section 186 of Act X of 

W. F. Rep. Allf 131. ih 72 to the High Court for orders. It ajipeared 
that G., whose understanding was of the most limited character^ 'tos caught 
at night in a house with some anklets in his possession. He was a lad of 
15 or 10 years of age, and had been deaf aiid dumb from hAli birth. Ho 
sometimes lived with his father and sometimes by begging, and there wUi 
little doubt that hunger had driven him to break into He had 

never been in arrest before, The Court recommended that he shonld be 
made over to his father, 


« « 810, 
JM, A(t 

A I ib J.. 



pimumn* 421 

A an offence. UMnikeirialno 

^jut ^ nM, * a(!|;ettto^ ynk nia4e to eommimicate wi& the prisoner 

nfrJSSa Wtpe<^g tlM charge against him. The Higl Court 

5 ’i 1 % onaahed the conation. 

Rep* 8,^.7. 

Wlien a 'deaf and dumb person is placed on his trial, some means of 
RroeeedinglS of 24th '^^’^niimioating with him should, if possible, be 

l£i^WmWelr,27A 


adopted. 


Before reporting the circumstances of the case to the High Court, 
Pfnrnnditlim of OOwH section 186 (Act X of 1872) requirt‘s the Court to 
April, 1878 Weir enquiry or trial. 

276. 

Section 186 prohibits a Corirt from passing seiit<‘nce when it is uncer- 
FroceediXIgS of 18th accused has understood the proceedings 

Nov., 1875. Weir, 

276. 


agiiinst him. 


DISCHARGE. 

Where there is no prinui fiuie case ag.iinst an accused, and ho has not 
» WnrnTlAaa detViiee, nor . n> charge preferred 

_ o n T» aa ’ ag.iinst him, he should bo dischaiged, and not ac- 

8 S. W. R. W. R. 45. quitted. 

The Court pointed out the necessity of a Com-t showing its jurisdiction 
and competency on the face of all its proceedings. 

Where a complaint is preferred before a M.igistr.ite, and the witnesses. 
P ay y Man- comi>lain.int are summoned and at- 

4«o*'ll ft W R Or tend, but the complainant is absent, a M.>gistrate 
• inay, if he think it nnnotessaiy to cany on the en- 
*• 8®* quiry in the absence of the complainant, discharge 

the accus^. 

A Deputy Magistrate was held to have acte<l iiTegularly in dismissing 
« VavcLlnll “■ coniplaiiit and dueeting the trial of the complain- 

tlh ia ft W R 'withont 

uuOSe, lo o. w¥, n recording his reasons for doing so, and without ex- 

Or. R. 87. amining all the witnesses tendered by the complain- 

ant, or allowing a reasonable time for the attendance of such of the wit- 
nesses as were not present. 

Where no charge in writing has been drawn up, and the prisoner has 
been asked to make his defence, the Magistrate, 
Reg. V.R o|M 14 Bnrira, thinks that no offence has been proved, can 

6 S. W. R. Or, R. 18. only diwhorge and not acquit the prisoner. Hor 
can the Magietrete 4cq,oit e priaoner whom he has no jurisdiction to try 


8 S 340, 

dll, Act 
1882, 


S ® 3*0, 
J41 Act 
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DIGEST"' OF CRIMINAL CASES. 


> The discliaxge by a Deputy Magistrate of a per^. with an 

B tt iLit offence triable only by a Court of S^wnS, is no bar , 
Reg. V. Sreenath Dey, ^ Sessions Judge ordering i^^ei cpjumittal of 
15 S. W. R. Or. R 61. . such person to the Sessions under seetibn 486, Act 

VIII of 1869. > - 


The accused was charged before a Deputy Magistrate With an offence 
HiamutuUav. Oopal under section 431, Penal Code, ^e Deijuty Magi^ 
ft lid. A T p An trate exaimned the complainant, took hail flroin the 
« n iA c w p accused, but refused to examine the complainants 
6 S. 0. 14 S. Wy R. 'vvitnesses, although present, and delayed the investi- 
Or. R. 63. ' gation minecessarily for a long time. The Magistrate 

of the District then called for the proceedings, and having looked at them, 
considered that there was no case for the interference of the Oriminal Courts, 
and discharged the prisoner, although he was present and under bail* Held, 
that the Magisti’ate was not only competent, but bound to discharge the 
prisoner, if his conclusion that no offence was made out was correct.* But 
held also, that the Magistrate’s conclusion was wrong, and that the Act 
complained of, if true, did amount to an offence under section 431 of the 
Penal Code, therefore the Magistrate’s order was set aside, and further 
enquiry ordered. 


A discharge by 

Shoodun Mundle, 


the Magistrate under section 260 of the Code of 
Criminal Procedure (Act XXV^of 1861) is not final 
like ail acquittal under section 255, and the Sessions 
Judge under section 435 may order the accused to 


as. 953. 
fS4, 969, 

403, & _ 

m 5 S. W. R. Or. R. 58. 

be put uj)On his trial notwithstanding his discharge by the Magistrate. 


a 8 844 ^ answer to a reference from a Sessions Judge, the Court were of 

Taki Mahomed Man- ^ accused has been 

* IT • 1, w 4.1, under a warrant, and is present to meet any charge, 

^ ^ w Q complainant and his witnesses negligently 

Rai, 7 B. L. R. 7 ; S. 0. npjicar against him, if it be not shown to the 

15 S. W. R. Cr. R. 53. Magistrate that the case ip one in which he ought 
to adjourn the enquiry under section 224, Code of CWminal Procedure (Act 
XXV of 1861) the accused person ought to be disclitirged, but also held, that 
the question did not arise under the circumstances of the case, and the case 
must go back to the Magistrate for investigation. 


A Magistrate ought not to discharge an accused virithout taking the 
.nr* a evidence of the witnesses for the prosecution named 

Dmanath Oope v. Sa- complaint. 

roda Mookopadhia & 
lathers, 7 S- W. B. Cr* 

R.47. 


aasi 7 Held, that where a Magistrat^^ released an accused person without 
Heg. V. Ck>burdhtin drawing up a formal charge against Mm, or requiiv 
itAva 19 11 w n f*r biiu to plead or to make any defence to the 

_ ’ o « ii 'OT »’ charge under section 261 of the Criminal Procedure 

R. 65 ; B. 0. 4B.L. R. (Act XXV of 1861), there was no trial before 

A. Or. 1. the Magistrate, or acquittal .under lotion 266, but 



4'y'y': 


42a 


.* simply a Sessions Jndge is competent in 

'Snch a 8eciii<^ 435j Ac^ VUI of 1869 to direct the committal of 

the accused.'*'"' v'’''' ■ » 

The High Cdurt declined to interfere with an order of a Deputy Ma> 
BaatOO' Mnpdle y. gistrate discharging an accused without 'trial, in a 
AluiAfti. Bisvas ft under section 342 of the Penal Code because the 
othew^^® • 8’'' W R complainant and his witnesses were not present. 

0r.R.d5. *’ 


. A MdUbtrate of a District has power under section 68 of the Code of ^ 
'Raiqioy Criminal Procedure (Act XXV of 1861) whether 

in re 14S W HCr ® private prosecutor or not, to order the 

Q ak. a t* ttitrtt’ cf a person who had been previously under 

R. 65; S. V. 6 B. L. R. trial by a Subordinate Magistrate, and who had been 
Ap. 67. discharged under section 225 of that Code. 


The powers given under sections 435 and 68 of the Code are distinct 
and independent powers, — the former providing for the revision of pro- s 
ceedihgs which hg.ve been already commenced, and the latter for the institu- 
tion of proce^ings de 7iovo. 


A prisoner who had been sent up for tinal, and who was discharged by 
DatikImh V Aniind Deputy Magistrate, was subsequently re-aiTested 
-J** ■ _ ' -n rf by a Sub-Inspector on the same charge and sent ilp 

TOunder Roy, 19 B. ^ 1 ,^ Deiuty Magistrate considered the 

W. R. Or. R. 27. second arrest to be illegal, and prosecuted the Sub- 

Inspector for wrongful confinement and fined him. Held, that the Deputy 
Magistrate was right, the discharge from custody Avould have been a useless 
procedure, if the accused immediately became liable to be re-arrested without 
fresh matei^ for prosecution of the charge. 


has the power, under section 207 of Act X of 1872, 
not only to order the accused to be tried, but also 
to be committed for trial, if it appear to the High 
Court that the accused was impropci-ly discharged ; 
but from the absence of the words “ order him to 
be tried ” in section 296, it seems that a Magistrate is not empowered under 
that sa^on to direct a Subordinate Court to take further evidence in a 
similar case. 


The High Court 

Prosunno Coomar 
Ohose, petitioner, 19 
S. W.R.Cr.R.56. 


In a case before 

Eistoram Mohara 
V. Anis ft others, 20 
S.W.R.Or.R.47. 


Fco P. 
43». Fee 
also 437, 
Act X., 

m2. 


the Joint-Magistrate in wiiicli the proseention was 
closed, and the accused discharged under section 
215 of the Code of Criminal Procedure (Act X of 
1872), the Magistrate on a petition presented to him 
by the prosecutor, passed an order of remand direct- 
ing the Joint-Magistrate to proceed wii.li the case at the stage at which lie 
left it. Held, that the discharge not being equivalent to an acquittal, the 
Magistrate might liave received a complaint if he saw sufficient reason for 
doing so, and might have made it over to a subordinate officer to be heard, 
but he h^ no power to' miEtke the order of remand which he made. 


F. £.*8, 
A et X, 
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* ' ’■> * fe- , 

fl.a 3 ti, Unddr Explanation III, section 215 of^tl^ 0od4 Proce* 
»V«m! fioondw Iiiikur ▼, 

A ^ passed until the evidence orihe vntn^l^a Hamfld 
» forUe prosecution has been taken. WhkeaMagis- 
WOtner, 20 S. W. R. trate considered that the evidence of a ptta<^ •fVho 
Or. R. 67. ^8 not produced vraa material, it was *h<dd .that 

should have summoned such person as a witness xmder section of the 
Code. , . * ♦ • 

* *- * 

Under section 315, Act X of 1872, an order of disohari^ oaonot be 
p-_ _ Tp-st Ai,j« passed imless the evidence of all the witnesses iar 
r T i* oo e nr lirosecution has been taken ; and undet lection 

auM nayee, zzo. w. 220 of the same Act, no judgment of acquittal can 
R. Or. R. 25. Ije recorded unless a charge has l>e#n drawn up. 

In a warrant case, in which, although, the complainant’s witnesses and 
MoAr Arepm Ali V accu'^ed were present, the Deupty Magistrate 
u T\ . o>i o' dischargc<l the accused on the report of a police 
** ®‘ officer. Held, that his decision was ille^l, as he was 
W. R. Or. R. 9. bound to take the evidence of the cqmj^nant before 

disc har ging the accused. 

Where a Sessions Judge directed a Magistrate to make an enquiry 
*eff V Thakoor matter of some complaints made by a 

1*0 OR awn rr Moonsiff against certain personsf and tho M^istrate 
Ka^ 40 o. w. K. v/r. recorded the opinion that there was evidence enough 
®“ 36. to incriminate one of the accused, but dismissed the 

complaint again it him, because the corajdaint made against him had not been 
explicit. Held, that the Magistrate was wrong to have discharged the 
accused, and ought to have drawn up a charge against him. 

Where a prisoner accused of causing hurt was, after the hearing of the 

isv.’ « V 1 . w ♦ o, prosecutor’s witnesses discharged by the Cantonment 
Moaesn nlistree a Magistrate of Barrackpore, and the complainant, on 
Frosunno Mistree in an eh pr/r/cstatement to the effect that all his wit- 
re, 25 S. W. R. Or. R> nesses had not been heard, procured an order from 
07 ^ the District Magistrate, directing a re-he^ting of 

tho case, and transferring it for trial to tl^^ J 01 Lnt- 
Magistrate. tliat as the aocuse<l had been ^ed and discharged un- 

der section 215 of the Criminal Procedure Code (Act X of 1872) the case 
could only be revived by an order oi the High Court z that there was a ma- 
terial error in the Magistrat(»’s proceedings, and that his order reviving the 
case, and all suhsequent proceedings, must be quashed. The High Court 
saw no reason to order a re-trial in this case. 


4 w' 4 M Where an accused person uas Deen aiscnarged Dy a JO^istrate tindei* 
rt V in rft section 250 of the Criminal Proced^Code (Aet 
T XIV of 1861). .Iter mimr, tete ih, 

p jt. jri. tb A. vr. oo «. Court of Session cannot, under eeoinon 486, remand 

the case for further enquiry. . 

I. nc-.D Jij.it ATiir«IlsiX«t')««)iw,oa.(«r*8vct)u«Ut*^W4*S(s^Mwm)" • 


Where an accused person has been discli^ged by a 


giatrate tmd^ 
luwCode (Aet 


> t 



DISCHAEGE; 


m 


Smpressy.Hemat- 
tdlah^ 3 1. L. Oalc. 
889. 


Wherb Vtf^ ^ accused under Section 250 of 

^ a the Criminal I^ocedure Code (Act X3CV of 1861) 

A I. ^ ^ afterwards tl^e Sessions Judge having remanded 

A li, A. ow. fgy further enquiry, re-tried it and convicted 

the li^sed^ t1i6 'High Court, while holding that the Sessions Judge had no 
pow;6r to make the order of remand, upheld the conviction. 

A Magistrate is bound, before he discharges an accused person under 
section 215 of the Criminal Procedure (Act X of 1872) 
to examine all the witnesses and should not refuse 
to examine witnesses simply because their evidence 
will be to the same effect as that already taken for the 
prosecution. 

The only course to be pursued where it is sought to set aside an order 
Poonaclnini Pal in Jischar-e iiiade by a Presidency Magistrate is 
r A 7 T T P down in section 168 ot Act IV ot 18// (Pre- 

, . ^ •A.uai. 447* sidency Magistrates Act) and as by that section, 
there is no appeal allowed to a complainant, who is a private individual,’ it 
is not open to him, by invoking the aid of the Higli Court under section 
of the Charter, to obtain under the Court’s extraordinary powers, that 
which he might obtain had he a right of appeal. 

In considering whether a person has been improperly discharged 

Trovlokhvanath Mit ^^7 Magistrate, the High Court, under section 2‘J7, 
jr jr«i«rvuifxiu- cgde of Criminal Procedure (Act X of 1872) is not 

restricted only to an error in law, but can order a 
trial where prirnd facu\ the evidence establishes a 
case against the accused to which he should be required to enter on liis 
defence. The Sessions Judge was, however, not eojupeteiit himself to 
order the trial or inquiry to proceed, but as the order was otherwise a proper 
order, the High Court in settuig it aside revived it as its own order. 

Before a Magistrate discharges an accused i)erfc.on under section 215 of 
Empress y Kashi ^ 1H72, he is bound, under that section, to 

Aiiyiiir/ \ examine all the witnesses named for the prosecution. 
Z 1. ij. ii« AU. M7. ' Empress u, Himatnlla (I. L. R. 3 Calc. 389) followed. 

A discharge under section 250 of the Criminal Procedure Code (Act 
Reg y Hurpershad 1801) does not auioimt to an acquittal. 

4 N. yf. P. Rep. 

AU. 23. 


im. 


S. 2S3, 

Alt 

1883. 


ter ft another, in re, 
1 0. L. R. 83. 


S. 

Act X., 
1883. 


S. 288 , 
XctX.^ 
J883. 


In cases triable under the provisions of Chapter XVIT of Act X of 1872, xxT' 
the Magistrate should not discharge the accused 
person until after trial as prescribed in that Chapter. 


Newar in re, 7 N. 
W. F. RepjAlL 230. 


. Section 862 of the Code of 

Reg. y. Parasnrama 
Haikar, 4 1. L. R. 

Had. 329. 


Criminal Procedure (Act X of 1872) does as. 
not give a Magistrate discretion to dispense with 
the examination of witnesses summoned by the pro- 
' secution. An order of discharge under section 215 
, of the Code of Criminal Procedure before all the 
viriinesses for the proseoatlon have been examined is illegal. 

66 ■ 
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DIGEST Of CRIMINAL GASES. 


AotX, 

18«2, 


When an accused person has been discharged by a Subordinate 
Imperatrix v. Ck>w« under section 215 of the Code of Orixtii- 


dapa Bin Venku- 
gowda, 2 I. L. R. 
Bom. 534. 


nal Procedu;re, and the Ma^trate of the district, ; 
after calling for the proceeduigs, cohaiders l^t the. 
order of discharge was improper, the proper course 
for the Magistrate of the district to adopt is to refer . 

Court, and not to order a new 


.aa473, 
209, Ai-r. 
K%2. 


the proceedings for the orders of the High 
trial by another Subordinate Magistrate. 

Of five witnesses cited for the prosecution, only three were examined by 

Proceedings of 22nd Magistrate who, thereupon discharged 

ViAx Q iwTo/i prisoners on their trial for criminal breach of 

reo. ib7 . aa. Held, that such discharge without hearing 

Rep. Rul. 5. the witnesses was irregular, but the High Court 

was not disposed to interfere on that ground alone. 

Where under section 171 of the Criminal Procedure Code (Act XXV 
of 1861) a case is sent up for investigation by a 
Magistrate, it is competent for such Ma^strate to 
discharge the accused, under section 225 if, in his 
opinion, the evidence against the accused is not 
sufficient to warrant their committal to the Session 
Court. 


Reg. V. Pandurang 
Mayral & Ramkrish- 
na Hari, 6 Bom. Rep. 
Crown Oases, 41. 


s. s, 

257, 

X., 


20 

A<*t 


6 , 34 (; 
Act X., 
18 ^ 2 . 


A Magistrate proceeding under Chapter XVII (warrant cases) of the 
i 2 oT.ireiii.oTna Wain Code (Act X of 1872) must examine all the witnesses 
« A ufo-J named by the prosecution and summoned by the 

ker, accused. Weir, Magistrate. 

295. When proceeding under Chapter XV (prelimi- 

nary enquiry in committable cases) he should ordinarily examine SH such 
witnesses. Section 362, clause 2 prescribes the course which may be taken 
by a' Magistrate before, and not after the issue of summons ; and is there- 
fore inapplicable, when a Magistrate proceeding under Chapter XVfl has 
actually summoned witnesses. 

A Magistrate who finds he has not jurisdiction to try a case, cannot 
Munisami & others discharge the accused under section 216, but shouW 

Weir, 296. 


proceed under section 45, Criminal Procedure Code 
(Act X of 1872). 

Where an accused person has been improperly discharged under sec- 
Acfx. Proceedings of 29th re-arrest <^not be issued, 

Oct., 1880. Weir, 297. 


until the High 
discharge. 


Court has set aside the order of 


An accused having 1)ecn discharged after a full enquiry before a com- 
Jeebonkisto Roy v. Court, is entitled to the benefit of such dis- 

Shib Ohunder Das, 

10 1. L. R. Oalc. 1027. 


charge, unless some farther evidence is disclosed. 
Consequently an order made by a District Judge 
directing a farther enquiry to be held under sec- 
tion 437 the Criminal Procedure Code (Act X of 1882), in a case where 
a Magistrate had discharged the accused tmder section. 253, was not wai> 




DISMISSAL. 



' rantedl); lav,>Uea there had been a fall enqtiiry by a competent C5ourt, 
nncl when ^ liarther evidence was disclosed, Buch order being based merely 
' hponthe^wd that, in the opinion of the District Judge, the evidence 
' ' recorded was snfGtcient for the convictiofi of the accused. * 


DISMISSAL. 

Where an accused, for having repaired a public roa<l without having 
Rmt. ▼. Bh<danath Previously asked for leave to repir it, was on a 
Vft W H. petition, charged mth having obstructed the 

^ road, and the compln inant never appeared, Held, 
Or.R.31. that the Deputy Magistrate ought to have dismissed 

the complaint. 

The Deputy Magistrate did not act illegally in dismissing a case when 
Reg V Ohundrai complainant did not appear on the day fixed. 

Sikdar. 3 S. .W. B. 

Or.R36. 


A Magistrate cannot dismiss a complaint without first examining the 
complainant. An enquiry by the police into com- 
Reg. v.Haw^^d Cliapte^ XIV of the Code of 

(Act XXV of 18G1) is not 


Or.R.12. 


warranted by la^* 


In thin case the complainants preferred a charge against the accused 
Oaiv V Ali<ln11li«wAA under sections 143 and 342 of the Indian Penal Code, 
* *u Q i ’ for wixingfully and unlawfully conlining tlieni. Thci- 
7 B. L. B« 8 note. referred on tlie 13th December by the Ma- 

^strate of Jessore to the Deputy Magistrate of that place, who on that day 
ordered that recognizances should he taken from the parties, and fixed 23rd 
December for the trial of the case. Tlie coTuplainants being absent on the 
23rd December, the Deputy Magistrate struck off the case, and discharged 
the defendants. Subsequently the complainants applied to the Magistrate, 
praying that their evidence might be heard, and the case tried, whereupon 
the Magistrate called for an explanation from the Deputy Magistrate, and 
referred the case to the High Court, stating that the order was an erroneous 
order, for, the case being triable under Chapter XIV, the Deputy Magistrate 
should have forfeited complainant’s recognizances, but should not have dis- 
missed the case. 


On the above gromids, he recommended that the Deputy Magistrate 
should be directed to rc-hear the enuse. The Dcp\ity Magistrate, in sub- 
mitting an explanation to the Magistrate, stated that the defendants were 
charg^ vritli offences under sections 143 and 3 12, Indian Penal Code. 
Though the offence under section 342 is punishable with imprisonment 
CTfAjy>dlTig six months, the offence imder section 143 is punishable with im- 
prisonment not exceeding six months, and for which a summons may 
oidinarily be issued; and that upon the day appointed for the upjKMrancc 
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of the acoosed peryou, the r-omplaiuaut did not appear, andiW. witnesses ; 
also not being present, the case was struck off. . . 

HoBHotrm, J. (after stating ^the facts briefly) -It is, (a^4.tbat 
Deputy Magistrate should rather have estreated the complainah^s ^eeo^ir 
zanees. We suppose it is meant to be said that he should, by this wiy^orlbj . . 
some other, have compelled the complainant and his witnesses to come' iiifo 1 
Court, and should then have proceeded with and concluded the trial, Biit 
if a complainant and his witnesses do not attend on the day fixed for the 
^ trial, the order of the Magistrate, discharging the accused, even if it be hot 
warranted by the Procedure Code, is certainly not an order with which we 
should think it right to interfere under the extraordinary power of revision 
given to us. We think the order may stand. 

Loch, J. : — The reference appears to me to be unnecessary. There has 
been no trial. The accused was simply discharged because the complolnaut 
and his witn^ses were not in attendance on the day fixed for the trial, and 
the order made by the Dei)uty Magistrate does not appear to be illegal. He 
might, it is true, have estreated the recognizances of the complainant and 
his witnesses. The recoi’d may be returned. 


When a charge is dismissed by a Subordinate Magistrate without en- 
Magistinito, but can only order a commitment to the 


6 B. L. R.Ap. 48;S. C. 
14 S. W. R. Cr. R. 8 . 


Court of Session. 


A Magistrate ought to hear evidence in support of a charge before dis- 
Reg. V. KaUcharan complaint. A bare assertion by an ac- 

Misser 7 B L R Ap charged with committing theft, of a proprie- 

-g ’ . . . p. right in the alleged stolen property, is no reason 

^ ' for a Magistrate to refuse to entertain the charge of 

theft. 


Chap. 
XX,Ar-t 
X., 18 « 2 . 


A Magistrate was lield to have cacted riglitly in dismissing a complaint 
Reg. V. Ehettronath section 17 of Act TX of 1868 (Certificate Act) 

Ghose * & others 11 tliere was no (evidence that the names of the 

w p p accus(Ml were includod in tlie list mentioned in sec- 

D. W.ih. u .Kr. 0 . Ijr prosecutions under this Act, a Magis- 

trate must proceed in the manner laid down in Chapter XV of the Code of 
Criminal Procedure, and must require proof of all the facts which go to 
constitute the offence. 


The Deputy Magistrate adjourned the case to the 21st on which day 
Reg. V. Ramnarain ordered the case to be dismissed for non-atten- 
CLimaA Q Q \Kr p r*!" dance of tlie complainant ^ but on the following day 
U ose, b . . Jl. U . cancelled that order, and revived the case on the 

ground on his having dismissed it by mistake in 
ignorance of the complainant having petitioned for an adjournment by 
reason of sickness. The Magistrate on appeal reversed the order ^of the 4 
. Deputy Magistrate as the order of the Deputy Magistrate was manifestly - 
wrong, the High Comdi set aside the whole of the proceedings and restored 
the case to the position in which it stood before the 21st, 



DlSUrSSAL. 


• Qhoyva, J, i-*-The De]^nty Hagietrate^s order of the ISth of 
ttnir w disnuBsing the complaint, under section 259 of the. ^ 

» ^ ? Criminal Procedure Code is clearly illegal. The 

Onsnran s Otners, 7 charge made was one of criminal misappropriation 
B. L« E* 9 note. in which the Deputy Magistrate exercised the dis- 

' oretion ajlowed him by section 248 of the Code, and issued a summons, in the 
first instance, against the persons complained against, instead of a warrant. 

But the mere fact of a summons having been issued, did not bring the case 
within the purview of Chapter XV of the Code, or allow the Deputy Ma- 
gistrate to dismiss the complaint under section 259, because the complain- 
ants do not appear on the d.ay appointed. The case remained subject to 
the rules laid down in Chapter XEV of the Code, and there is no provision 
in that Chapter for the dismissal of complaints on account of non-attend- 
ance of complainants. The Deputy Magistrate’s order is therefore quashed, 
and the charge will be proceeded with in the usual course. 

The facts of tliis case were as follows :~One Dhan C'linng, on the 18th 


March, coimduined at the Chattak police station, 

Reg. v.Bidoo Ghose 

7 B. L. B. 9 note, 13 wrongfully confined his relative Loclian Chang for 
S. W. R. Or. R. 27. . the pui-pose of extorting money. 

The police entered the case under section 12, and though they report- 
ed it true, sent it up in B. form, as tiny said it was not i)roved. 

On April 1st, the acting Magistrate, Mr. Pt*terson. ordered the papers 
to be filed, but on April 2nd, Lochan Chang hiin>elf preNonted a petition, 
stating that he had been confined in various places to make him pay his 
rent, and having been released by the j>olice, now brought a eliarge under 
sections 342 and 347. The police reports were exaTiiined, and on A})ril dth, 
the deposition on oath of Lochan was taken, and sninmonses on live men, 
named Bidu, Mathan, Naru, Adil, and Bii)ari, were inmumI, and April IGth 
was fixed for the trial. On that day all the parties being presimt, the case 
was made over to the Dep\tty Magistrate, who, on the 17th and 19th, took 
the evidence of the prosecutor ainl liis 'witm'sses ; and on the lOtli holding 
the accused to bail, postponed the ease till May 13th for the evidence of 
two persons whose evidence was considered nocessarv by the Court, 

On Majr 13th he dismissed the case, and discharged tlie accused, be- 
cause the complainant was not present. On that same day (May 13th) the 
complainant, Lochan Chang applied to the Joint-Magistrate (who was in 
charge of the current duties of the Judge’s office) stating that he had been 
present all day, in the Deputy Magistrate’s office, ami that not his name, 
but that of Dhan Chang (the original informant at the police station) had 
been called out, and because he had not answered it, the case had been 
dismissed. 

The Sessions Judge of Sylhet, who referred the case, considered there 
were three illegalities at least in the Deputy Magistnite's proceedings : — 

(1) He had no power to dismiss, in default of prosecution, a charge 
laid under section 847. 

(2) Having taken the evidence of a prosecutor, and postponed the case 
touf the evidence of other pai’ties to a future datts he had no power to dis- 
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;Ekib8 any case in. default of prosecution, the prosecutor haTui^,giT<^14B 
eridenoe in the presence of the accused, and havii^ produced his 'w^taeM||^ 

‘ the ease should then have been decided on its merits. " . ■ ' . 

(8) The prosecutor’s name entered on the fly-leaf of the case ww 
Chang, the actual prosecutor was Lochan Chong, and Loohon’s name 
to have been cried not Dhan’s. In the matter of calling the names, the' 
Judge stated that he fully believed Lochan’s story, as it is corroborate by ' 
his subsequent ^haviour and by the record. Under these circumstances 
he referred the case to the High Court, under section 434 in order that the . 
Deputy Magistrate’e order of dismissal might be quashed. 


The irregular proceedings of the Deputy Magistrate, in delaying the 
examination of the witnesses from Apnl 16th to 19th were ^o noticed. 

The judgment of the High Court was delivered by Jackson, J. ; — We 
agree with the Magistrate and the Sessions Judge. We quash the order of 
the Deputy Magistrate, dismissing the complaint for default, and direct that 
he proceed therewith according to law. 


g s j„ A. charged B. before a Magistrate for wrongful confinement of her 
!• n wu brother. Previous to the petition to the Magistrate, 

Bewa V. Bnu- cliarge had been investigated by the police, and 
ban Shaha, 3 B. L. R. reported to be false. The Magistrate, without re- 
A. Or 53. cording the complaint under section 66 of the Code 

of Criminal Procedure, (Act XXV of 1861) sent for the police papers, and 
under section 180 of the same Code dismissed the case. Held, that the 
proceedings were illegal, that the Magistrate was bound, imder section 66 
of the Code of Criminal Procedure, to record the examination of the com- 
plainant before he could, under section 180 dismiss the complaint. 

A Magistrate is not authorized to dismiss a case because he finds, in 
v w 1 course of investigation, that the facts disclose an 
Degumoer xaui v. Qffgjjyg other than, or in addition to, that complained 
Rally Doss Dutt, 8 S. of ; but is bound to adjudicate on the original 
W. R. Or. R. 83. charge. 


See li -}Vf 
S. 24 r, 

^^^(,^,-HimdlaU Sootrodhor 


In a case falling under Chapter XIV of the Code of Criminal Procedure 
(Act XXV of 1801) a Deputy Magistrate has uo 
- l>ower to dismiss complaint on account of the non- 
V. Bnagiratty oOO- attendance of complainant, even if a siimmons, in- 
tran & others, 10 S. gtead of a warrant is issued in the first instance re- 
W« R* Cr« Rt 31" quiring the attendance of the complainant. 


See now 

a 

303, Art 
X., 1B83. 


Held by Lock, J. — ^that a Magistrate has no authority to order a police 
VaIh-a siiiLii raa. enquiry in a case under Chapter XIV of the Code 
X of Criminal Procedure (Act XXV of 1861). Held, 
^ 10 o. W. K. vT. Gloveb, j. — ( dissenting) that a Magistrate may 
49- order a police enquiry into any offence punishable 

under the Penal Code. Held by both Judges, that the iffigh Court catmofc 
interffarc under section 434 of tho Code of Crimiiml Procedure in' a case in 
which a Magistrate dismisses a complaint under section 67 of that Code. 



BiSMXSSAIi. 


i 


'' V 

/ 4 

* K-jA Sewtons Judge, in teferring a case under sediou ^4 of the Code ApArtxf 
>:8i(t0<d IPludiyo r, Orinainal Procedure (Act XXV 9(1^1861) should statd *"*’ 
INbaglooCniowkeedar ref«*ence, and not merely 

A'ttthars. 10 8 W R reasons which may have been left hy his 

dkr r'w? * * * pj®J®c®88or. A Magistrate h^ a discretion under 

w, n. 00| section 67 of the Criminal Procedure Code, to diBmia^y 

a coi)i^>laint at once, and is under no obligation to go further. 

* A Magistrate may dis mis s a complaint, under the provisions of section 
Beelash v. lllakroo, Criminal Procedure (Act XXV of 

10 8 W B- Or R. 61 • 1®®!) before issuing a summons for the attendance 
A n onr B a w IK* accused; but when all the parties are in 

B. u. s A u K. B.«.l0. attendance, he is bound to follow the procedure laid 
down in sections 265 and 266, and cannot dismiss the complaint without 
hearing the evidence. 

Per Gu>veb, J . ; — ^Where the Criminal Procedure Code (Act XXV of « 
Isserchunder Ohose 1®®!) makes it necessary for a Magistrate before sss?’^ 

V. Peari Mohun PaUt, ^s““88iim a charge to examine both the compMn- ^ • »«»'• 

in A Uir R fl R UQ witnesses, it supposes that there has 

lo B. W. K. or. lC.o9. been already a primd facie case made out ; and where 
the complainant makes out such a primd facie case, the Magistrate is '^und 
first to examine all the complainant’s witnesses before dismissing the 
charge ; but in a case where there is clearly no urimd facie case established, 
the Magistrate is justified in acting under section 67 of the Code of Crimi- 
nal Procedure and in dismissing the case at once. 

Section 193 of the Code of Criminal Procedure (Act XXV^of 1861) ap- V't 
Kishore Aoi«oi y cases under Chapter XV of that Code, ^ 

w vi fl 1 , ' in fl* ®’ Msiffistrate cannot dispose of a case under that 
Chapter without examining the witnesses called for 

W. R. Or. R. 48. the prosecution. 

The Deputy Magistrate’s order dismissing a case for default (after re- 
Mahomed Alum V. Plated unnecessary adjournments and after the ac- 
SheikhAkil ft others wm put on his defence) upon a day to which 

16S.W.R.Or.R.58! 


no legal adjournment was made, was set aside as 
illegal. 

The BUgh Court declined to interfere in four cases of diamiaftn.1 by the* 
1. Mabumad Jan ▼. Magistrate and Deputy Magistrate referred by the 
Judge — the first hecavLse the Judge considered that 
mere persistence in demand of rent did not amount 
to trespass justifying the right of private defence as 
held by tlie Magistrate — the second, because the 
Judge considered that the Magistrate’s reasons, v«., 
(1) want of explanation of the cause of complain- 
ant’s presence on the spot where the alleged assault 
was committed, (2) want of explanation of delay in 
making complaint, and (3) want of material evi- 
dence m the shape of bruises, were not sufficient in 
law to justify a summary dismissal — the third be- 


Shadi Sheikh. 

2. Humath De 
Khashkhil v. Joygo- 
pal De Sarkar. 

3. Hurischaudra 
Daa ▼. B<dai Audhi- 
caree. 

4. Sheik Abmuddy 
V. Anu&d Mohun 
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loomdar, 16 
Or. R. 65. 




cause the Jjadge consldeired that the* assertiidxi^ , 
of a claim to land by the accused did liot justify the 
dismissal of the criminal charge as to theft of its ' 
produce, and that the Deputy Magistrate should be directed to hold a pro- 

C r enquiry and dispose of the case after recording evidence ; and ihe fourth,. 

cause the Judge considered that delay in making complaint was not of 
itself a legal ground for dismissal, particularly where an explanation of tha ^ 
delay is tendered. 

Alter complainant’s preliminary examination, the case was referred to 


the police for report, and complainant had notice to 
appear on 6th November to hear the report. On 
31st October, the Assistant Magistrate dismissed the 
case upon the report qf the police officer without 
giving complainant, an opportunity to show cause, 
against the dismissal. His order was set aside the High Court, and he 
directed to conform to Circular oA. dated September 1868. 


BuUee Singh v. 
Eanai Chowdhree & 
others, 17 S. W. R. 
Cr. R. 2. 


In this case the Court declined to say that aS a matter of law, the 
ftiiikn v Magistrate actcd illegally in calling upon complain- 

Iff Twr V * * produce proof exparte^ to justify the issue of - 

process, and upon default of such proof in dismiss- 

17 S. W. R. Cr. R. 3. tlie charge. 


S.S.247, 
Sffa, kct 
X., 1882 . 


Where a Magistrate dismissed a complaint in default, under section 259, 
nomnliiirn TIav v Criminal Procedure (Act XXV of 1861), 

oT. *1 u T /rr a filled tlic complaimiiit under section 270, the 

SneiKn Jan^, 1/ S. remitted and ordered to be refunded. 

W. R. Or. R.1S. 


The Depuiy Magistrate censured for his precipitancy in dismissing a * 
Parim Xr of a deliberate attempt at extortion, sup- , 

jsnim ported as it was by evidence on the record. The 

others V. prisoners having been acquitted, the Court passed no\ 

Putnaik, 17 S. W. R. further order regarding the case. 

Or. R. 7. 


In a case in which the servant of an Indigo Planter preferred a charge 
against certain parties for cutting and carrying away 
• Boodhoo Roy v. iiuligo crop which was in his charge, the Joint- 
Ramdyal Singh & Magistrate dismissed the chaiige on the ground that 
Others, 18 S. W. R. a more responsible servant ought to have laid tlie 
Or. R. 55* complaint. Held, that the Joint-Magistrate ought 

to have tried the case. 

Where the Magistrate dismissed a case in the exercise of a judicial 

^ « T 4 .J discretion, such dismissal, by section 212, Act X of 

1872, has the effect of an acquittal of the accused 
. . tioiier, 19 S. W. R. Or. person. The Court has no jiirisdiction to interfere' , 

R. 52. with the acqidjttal of an accused person, except the 

application be made either hy Government, or under the sanction of Govern^ , 
mmit. 



BISHISSAI.. 

■ ■ o;.' *' 

An (xedgx tat disQaaud iinder s^tion 124 of Act IV of 1877 (Presidency^ 
Smpress V. lAioiPpr ■^®*) operate as an acquittaL 

son, & L lb B. Oslo. ** 

623; 8.0.8 aibILlOe. 

All prosecutors whose^harges are dismissed by the Presidency Ma^is> 

■m Ti 4 _-„a*i, traw.'arc afiPected by the order of discharge, and are, 

p T S 1 therefore, entitled under section 170 of the Presi! 

^ S rt 1A n T dency Magistrate’s Act to obtain copies of the order 

166 ; St U. 10 0. L. R. made by, and of the depositions taken before, the 

19®' Magistrate. 

A change of burglary and theft having been preferred against tu^o 
Biyoji BhagUt Ap- the Magistrate, before whom the charge 

pellant in re, 4 0. L. 


R. 134. 


was laid, after comparing the petition of complaint 
with the papers submitted to him by the police, 
who had made an enquiry and reported the charge 
to be false, directed, without having taken the examination of the com- 
plainant, that the case, should be struck out, and that proceedings should be 
instituted against the complaint under section 182 of the Indian Pcmal 
Code. Proceedings were accordingly taken, and the complainant was ulti- 
mately tried and found guilty of an offence under section 211. 

Held, on appeal, Uiat the proceedings had been irregular, and should 
be quashed; that the Magistrate should' be directed to re-open the enquiry 
into the charge of burglary and theft, first examining the complainant ; 
and that, if after such examination, he should be of opinion that the charge 
was false, the appellant might be proceeded against under section 211 of 
the Penal Code. 

A charge of theft was preferred by the petitioner on the Ttli October 
Sheikh Erad Ali V before the police, who thereupon instituted 

Iff "k • -D'k* A enquiries, which subsequently re.^ulted in their find- 

MUSlimnniSSa JJIDI, 4 charge nnproved. Mean\vhih‘, on the 15th 

U. L. R. 034* October, the charge was repeated in a complaint 

before the Magistrate of the District, who directed the complainant and his 
witnesses to attend on a particular day, but subsequently, witliout having 
examined them or the complainant, refen*ed the matter to tlie Sub-Deputy 
Magistrate. That officer having reported the charge to be false, the Magis- 
trate, on the 9th November, wrote upon the police report, wliidi had mean- 
while, on the 9tli October, been submitted to him, the following direction, 
viz^y “shew as false.” On the 19th November a countor-proseoution under 
sections 211, 182, and 500 of the Penal Code was sanctioned, am> event iially 
on the 22nd May 1879 resulted in the petitioner being convicted. 
the counter-prosecution was pending, the petitioner on the 22iu’^oce- 
applied to the Magistrate to proceed with his complaint accordi> 
but was informed that his complaint was dismissed. On the fej* ,. . , 

the Magistrate recorded the following order : “ Dismissed i . 
with my decision in the police report under section 147 of ® ® ® 

Procedure Co^ ” (Act X of 1872). 

“Held, """ _ 

order of thJB^atrate, ^ted 23rd April 1879, must be s^ 


m 


uoae " [I 

dfijlthe complaint had been improperly dismiss' 

ilJIB^&St AO^J] A :i 
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The words ** dismissed without inquiry 


aov; 

'& vsd ' - 

Moolchundinre, 3 Criminal Procedure 

N. W. 

261. 


P. Rep. AU. 


£XL, 

1882. 


Reg. V. Jugroop 
Ugrabee & others, 3 
N. W. P. Rep. AU. 
341. 


. 8 . 


^ in section 485 joE the Code of 
(Act XXy of 1861) refer to a 
complaint which * a Magistrate; tinder secHon 67 of 
that Code, has dismissed without malting the in* 
quiry he is empowered to make under section 180. 

Cases instituted and tried under Chapter XF^of the Criminal Procedure 
Code, cannot be struck ojff the file at the request of 
the complainant, or for want of prosecution on his 
part. The Magistrate must proceed in such cases 
in the manner prescribed by that Chapter, notwith- 
standing the complainant may desire to withdraw 
his complaint. 

Vrt Where a complainant is required to pay fees for summoning witnesses 
' 1882 . tr nnder section 301 of the Code of Criminal Procedure 

Korapuluv. Ktonappa 1872) and fails to do so, the Magistrate 

M HI An ^ ^ must deal with the case on the evidence before him. 

Mad. 160. ig justified in dismissing the complaint uur 

del* section 205 of that Code. 

A warrant case of a nature not compounrlable under section 214 of the 
I^^dian Penal Code was “ dismissed on the parties 
s , 1 ITT con ling to aij amicable settlement. Held, that the 
Somblielmar, l l. L. n dismissal was equivalent to a discharge under 
R. Bom. 64. section 215 of the Code of Criminal Procedure (Act 

X of 1872), and the composition did not affect the revival of the prosecution, 
if that should otherwise be thougiit neccssaiy or expedient. 

A person made a complaint to the police that the accused had enticed 

Govt, of Bombay V. a^dcom- 

nwA K T T mitted theft (a cognizable offence). The police en- 

Snidapa; o 1. L. R. q^jireJ Jufo the latter offence only ; and, finding no 
Bom. 405. prima facie case made out, I’eported to that effect to 

a Magistrate, who directed that that offence be expunged from the list of 
reported offences. H^ld, that, under the circumstances there liad been no 
dismissal of the complaint in respe<;t of the former offence ; and that there 
was no bar to the comiilaiiit into that offence being taken and proceeded 
with. 

A Magistrate is bound at least to examine a complainant before he can 
exercise the discretionary power to issue process or 
dismiss the complaint which is given to him by 
section 67 of the Code of Criminal Procedure (Act 
XXV of 1861). 


1.283; 

UtX.. 

1882. 


X2Q8, 

iofcX* . ^ 

1 S 62 . Rangasawmi Goun- 

den 
n 


S.24r, 
Act Xv' 


V. Sabapathy 
^en & others, 4 
WhePc 162. 

^Bagram J ‘al of a comijlaint tiiuler section 2(?9 of the Criminal Procedure 

tioner, 19 of 1st of non- at- 

_ ^ . tendance of the complainant, the order of dismissal 

n. W. ^ mML iiayijjg ixsen passed before the trial conimenced, 

application he ma amoiwts to a discharge without trial, and does no£ 
ment. from being again ]^eferrea. 
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487 




• lias no power to dismiss a charge of criminid. ^ i 

Proceedinis^itf^h" of the Penal * 

Jyr AM T' '^odetor ij^)n-appearance of the complaiuant under i 

mWCll dMEadf section 259 of the Code of Criminal Procedure (Act 

Rep.RiaL 41> „ ' * XXV of 1861). That section only applies to cases 

which within Chapter XV of the Criminal Procedure Code. 

Whj^Jie Sub-Magistrate dismissed a charge of theft without enquiry, 
Proceed^^ of 17th District Magistrate might institute a 

June l^S, 5 fresh enquiry into the complaint. 

Rep>- Rul > 31. 

Sanction was ^ren by the Magistrate, for the institution of criminal 
Pr^edings of 9th Proceedings against the defendant, for ha^ang made 
T iQrti a TUT A a false charge against the complamaiit. The Magia- 

Jan. 1871» o JXiaa. dismissed the complaint, on the ground that the 

Rep. Rnl. 16. complainant had taken no step to iirosecnte for three 

months after the sanction was obtained. Held, that the Magistrate had 
power to dismiss the complaint. 

Section 270 of the Code of Criminal Procedure, applies only when a 
j- r A-i« 4 . complaint of an offence, triable under Chapter XV of 

Proceeds of 21st J dismissed. 

Dec. 1871, 6 Mad. • ' 

Rep. Rul. 49. 


1 

kctS 

is&l 


A Court of Session 

Proceedings of 19th 
March 1873, 7 Mad. 
Rep. Rul. 16. 

to forward to the High 
the Session Court. 

A complaint was 

Proceedings of 24th 
Peb., 1876. 8 Mad. 
Rep. Rttl. 6. 


has power to direct a Magistrate to enquire into a 
complaint dismissed by him under section 67 of the 
old Code of Criminal Procedure (Act XXV of 1861) 
or the corresponding section 147 of the present Code 
(Act X of 1H72). A District Magistrate is not bound 
Court the objections of his Assistant to an order of 

dismissed because the complainant did not appear on 
the day to wdiich the hearing had* been adjourned. 
The order of adjouriinieiit was not made in the 
presence and lioaring of the parties. Held, that the 
order of dismissal avus illegal. 


s, co: 

Act 

IPS*** 


A Maeistvate having before him a police report submitted under the 

provisions of section 117 of the Code (X of 1872), j?" 

may determine as he thinks expedient, either to take 
no fm'ther steps, or to entertain the complaint Ulider , "" ^ 
section 141 or 147 of the Code of Criminal Fcoce- ^ 
dxtre. 


Proceedings of 5th 
Peb., 1878. Weir, 
256. 


A complaint made in the form of a police report, may be dismiss^ 
.Aiii. 1 . without examining witnesses, if the facts stated in 
^ProceedillgS of 241ih report constitute no offence. 

July, 1876. Weir, 
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Wlien a . complaini has 'been, dismissed by a l^g^tnk'b!»‘’tmdsr .seoiiot|^ 

269. 


some one of the authorities mentioned in section 
298. 


A District Magistrate has no power to order the re-entertainment of a 

Marayanasami Aiyan 


V. Janaki 
Weir, 282. 


Ammal. 


plainant by a Subordinate Magistrate. 


283. 


When a complainant failed to appear on a date to which a trial had 

Proceedinirs of 6th adjourned to secure attendance of defence wifc* 

^ nesses, and the Magistrate dismissed the com|iaint ; 

it was held, that the discretion vested in the Magis- 


JStcrr^ 1874. Weir, 


trate by the section had been misapplied. 


i % Dismissal in section 209, (Act tX of 1872) includes acquittal, and has 

Proceedings of 3rd necessarily the narrow meaning of discharge. 
Jiow.- W • ^ Magistrate who discharges a case finding the 

Jnne, 1881. weir, accused not guilty, must record a judgment of ac- 
289. quittal under section 211, and if he further finds the 

- charge frivolous or vexatious, he may, in dismissing it and acquitting 
> the accused, award compensation. 

Ssi A dismissal of a complaint when the proceedings have been substan- 

^ ^ tially so irregular as to amount to no trial, will not 

’ *• operate by virtue of section 212, (Act X of 1872) 

' August, 1875. Weir, as an acquittal. 

291. 

When a complainant fails to pay the fees for summoning witnesses, it 
is not competent to a Magistrate fco dismiss the 
complaint for default of appearance on the part of the 
complainant (section 205, Criminal Procedure Code). 
Weir, 361. Magistrate must proceed fco deal with the case on 

the evidence he may have before him. 

not competent to pass an order of dismissal or dis- 
charge, in consequence of the absence of the com- 
plainant, in warrant cases not coming within section 
259 of the Code of Criminal Procedure (Act X of 
1882),’ except in cases coming within the last clause 
of section 253 of the same Code. 


Oriminal Revision 
No. 146 of 1882. 


A Magistrate is 

Oovinda Dass v. Du- 
Um Dass & others, 
10 L L. R. Calc. 67 


' ( 


8.0.J3 0. L.R.408. 

A casel^j^ng been transferred from the file of one Magistrate to that 
Rohmnath Be- another, was on the day fixed, called on for hear- 

^ ?. . " \ ing, but the complainant not appearing, the case was 
BagOl m Vdismissed under section 247 of the Criminal Proce- 
rO, 18 0. L. R; 303. ^ure Code (Act X of 1882) . It appeared that the 
complainant and his witnesses though not in attendance in the Magistrate's 
Court, were present in anot^e^^ourt in the same Court-house being under the^ 
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j ylAi'ti* ykon that hit daae had been tra^erred to the Magistrate of that Court, 
luclk the Gomj^adiuuit hamg been pre^nt in the Cou^honse, the pro* 
iA of 0ectiiaa 247 of the Code had^been improperly applied. 


DISPUTES EEGAEDING IMMOVEABLE PEOPEETT. 


In a ease under 
Reg. V. Bullub Kant 
Bhuttachaijee Ss 
others, 41 8. W. R. 
Or. R. 36; S. 0.7 B. 
L. R. 324 note. 


^rtion 818 of the Code of Criminal Procedure (Act 


XXV of 1861) a Magistrate need not summon wit- 
nesses, but may proceed on investigations conducted 
by the District Police, if he considers that they show 
that a breach of the peace is likely to occur. 

In proceedings under Chapter XX of the Code 
of Criminal Procedure, a Magistrate should not hold 
a lengthened and protracted investigation, but should 
make a speedy and summary enquiry into the fact of possession, and pass 
with as little delay as possible, an order declaring the party whom he ^ds 
in possession entiued to retain it, until ousted by due course of law. 

There are no general powers ** in any law which authorize a Magis- ^ 
Reir V* Hemendra- issue orders, directing that a party shall be 

Tomva Q w kept in peaceable possession of land. Such orders 
naw i^ore, » o. w. therefore, cancelled as without warrant of law, 

R. Ur. R. 40. procedure prescribed in section 318 of the Code 

of Criminal Procedure (Act XXV of 1861) not having been observed. 


A Magistrate may direct a Deputy Magistrat^^, vested with the full 
Reff V Juffgobun- ^ Magistrate, to pass proper orders in a ’ 

.* case of disputed possession of land derided by him 

section 318, Code of Crimin.il Procedure (Act 
other, 3 B. W. R. Or. XX7 of 1861), but he cannot withdraw th6 case 
R. 53. from the file of the Deputy Magistrate, and, insti- 

tuting a fresh one, dispose of it himself. 




Where two parties have a dispute before a Magistrate, as to the right to 
iiAfl* ir nhiirn *^0 use of water wliicli the party complained against 

io a w n Hi- p Ri ’ embanked, the Magistrate should proceed under 
lo 8S. W. R. ur. R. . (jixaptcr XXII and not as for a nuisance under Chap- 
ter XX of Code of Criminal Procedure (Act XXV of 1861). 


XIL. 

Actx., 

lb^9. 


Under section 318 of the Code of Criminal Procedure (Act XXV of 
Reg. V. Mnssamut ^ Magistrate can only try the question of ****• 

Imam Bandee, 7 8. 

W.R. Or. R. 26. 


possession, without reference to the right of posses- 
sion. 


Under Act XXV of 1861, section 318,' the Magistrate, if satisfied that 
a dispute concerning land is likely to result in a 


, Reg. ▼. Omirto Nath 
others, 1 Ind. 
^ur.N.8. 899 ; 8.0. 
6 8. W.R, Or, R, 61. 


S lift, 
Act 
liiS., 


breacu of the peace, shall record a “ proceeding ’ 
stating the grounds of his being so satisfied. This 
proceeding should show on tlie face of it, that there 
ttre reasonable groauds for apprehending a breach ^ 
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S.145, 
Act X.^ 
1883. 


e.i4e. 

Ac«X.» 

188t 


tiie peace« Under this section, the question of title is exclud^^ 

Magistrate is equally prohibited from grounding a primd facie oase^ 
session on the title shown in evidei^e by either ^rty. He should co-* 
himself to ascertain what was the subject of the dispute, and the ^uealE^;^ 
of the possession. . ^ ^ 

A Magistrate is quite justified in preventing a person froih enterinj^'f" 
Reg V Saadut possession of another* -J 

Khan, 3 S. W. R. Or. 

R. 19. 

A Deputy Magistrate’s order awarding absolute possession of the land ' 
Dact V ftcKVAr plaintifi: was quashed because the*'*^eputy 

" _® Magistrate was bound, under section 318 of the Code 

Mahomed, 1 S. W. R. Criminal Procedure (Act XXV of 1861) to enquire 
Or. R. 26. into the fact of possession and decide according]^, 

and according to his own statement, the possession was found in the delro- 
dant ; and because the plaintiff only claimed a right of way over the land, 
and not the possession of it. 

Where A. is in actual peaceable possession of land, B.^s attempt to 

recover possession of it by force is an illegal act 
Reg. v^Sachee alias ^ ^ 

Sochee Boler, 7 s. W. carrying out his attempt, A. has a right to oppose 

R. Or. R. 112. force to force, and to inflict upon B. such injury as 

is necessary to compel him to desist. 

Before passing an order in a case of disputed iiossession of land, &c., 

B l^he j)rocedure enjoined by section 319 of the Code of 

rt Criminal Procedure (Act XXV of 1861) should be 

Roy,3 srwr-fi, XIr. cmaedoul. - . 

R.9. " 

In a case of dispute concerning a, right of way, the Magistrate, instead 
of deciding against the complainant on the ground 
that he already has aiiotlier way of approach to his 
own house, ouglit to eiKpiiro whether or not the new* 
road has been in the use and occupation of the 


Reg. V. Toylucko- 
nath Sircar, 2 S. W. 
R. Or. R. 64. 

complainant, and if 


so, for h(iW long, and if he holds him to be in such 


CUlUpiUJlIltt-W-U, - r>7 o t -I -I — ^ 

possessioil to retain him in it, leaving the owner ot the land d etermine 
the question of right to the easement in the Civil Court. w; 


- 


6 . 145 . 

AmX.„ 

1883 . 


‘ 6 . 147 . 
jLmX.. 
18»'i. 

1 


In cases of disputes concerning the possession of land under section « 
318 of the Code of Criminal Procedure (Act XXV of 
1861) the Magistrate has no jurisdiction to interfere, ^ 
unless lie is first satisfied of the existence of a dispute ' 
likely to cause a breach of the peace* ^ 


DewaR Elahee 
Newoz Khan v. Su- 
burunnissa,' 5 S. W. 
R.0r. R. 14. 


i 


A Iteruty Magistrate has no jurisdiction under section 320 of the Code 
a riniAni V Criminal Procedure (Act XXV of 1861) to order a 

Sreemmto Duiou . which was once a pathway, but afterwards - 

Ratnchand Aa^K,^.o filled up, to be opened out, and a wall tq be pulled: ? 

8.W.R.0r.R.CT. 

down, wMch had been built upon it betforb any c<na^ ' . 
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' Mk, ^ 

tut 1viu3 made WMut up l^e dito]i< Even if he had jurisdiction, no 
oh order ehoidd he passed without legal proof that the ditch and pathway 
‘ ^a4 been open to the use of the public «r of the prosecutor. 

In case of disputed possession of land, the Magistrate should record 
>]S^f8moiiee V the proceedings required_by^ section 318, Code of Cri- 

‘Ohunder, 8 . W. R. 

>1864, Or. R. 8 . 

bance of possession. 

Sundays. 

Oral evidence is the principal matter upon wliidi Magistrates can pro- 
Maharaiah Oobind- ™ determining a question of possession gnder 

nath Rai V. Rajah Oriinimil Procedure (Act XXV of 

AitpdNathRai,5S. 

W. R. Or. R. 79. 




minal Procedure (Act XXV of 1861) and look to 
possession, not to rif^lit, i. e., inaintainiiifif in posses- 
sion the party in iK>ssession, and forbidding distiir- 
Magistrates should not take up judicial work on 


S.l4l» 

ActJC, 

IB8A 


A Magistrate has no authority to restore to possession a person who 
Ran\]eebun Doobey been illegally dispossc^ssed. He must declare the 
Luchmonee Dabea, actual i)obsehsion, entitled to retain pobses- 

S. W. R. 1864, Or. R. 

6s 


sion 


until ousted by due course of law, and forbid 
all disturbance of buch possession in the meantime. 


When there was a dispute as to th<* actual possession of land, not he- ^ 

tween two oo-proprietor^, hut between rival r>ots^^t3c‘, 
RamdyjUv.Clunta- .attaching the wlmleostute, 

moMe, o. W. A. 1004, section »U0 of the Code ot ('riminal Erocedure 

Or. B. 28. (A.ct XXV of IHGI) tlie ilagistrate ought to have 

settled the dispute as between tlie ryots. 

Prompt action is generally requibite in castes of dangerous disputes 
Kisheb Ohnnder regarding the po!,so!»!,ioii of luud. 

Sandyal, petitioner, 6 
8 . W.R.Or.R.4. 

Held, that it would he highly toehiiicul and unin'oessary to interfere ^ 

HIT I II I I fi Mill 1 with a Magihtnite’s onlei* under section 31rt, Code a« x, 
™Ir of Criminal Procedure (Act XXV of 1861) on the 

W n ^ *** ground that the Magistrate had luit formally stated • 

W. R. Or. R. 4. ^ ^yyg satislled that a dis2>ute likely to iiiduev' 

a breach of the peace existed, when obviously the Magistrate had informa- 
tion of that kind before him. 

A Magistrate ought not to interfere, under section 318, Code of Crimi-s ^ lu. 

1 T> 1 / 4 .A V-VM 


8 ha]na 8 ooiidex 7 Do- 
hia V. Jardine, 8 kln- 
ner ft Oo., 6 8 . W. R. 

Or. R. 10. 

posaeasion by decree of the Civil Court 

57 


nal Procedure (Act XXV of 1861) with the execution 
of a decree of the Civil Court. If called on to in- ' 
terfere at all, because he is apprehensive of a breach 
of the pence, he should under hoction 311) maintain 
in possession the person who has bmi aciiuilly pul in 



v -' .. v’'/,' 


of the peace, 


tx; 
iim, 




8 . 115 ^ 

AetX, 

1SS2. 
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■ C 

In a case of disputed possession likely to lead to 

Sajab Annfid Nath the ^stote, mstead of 

d a parties to keep tlie peace, and deel^iftg to wterrete 
Eo^ ^titioner, 4 S. f^^er, is Wd to dispewe ^ 

W. R. Or. R. 12. possession under section 818, Ckiminalo 

Code (Act XXV of 1861). ^ f 

The omission of a Magistrate to record a proceeding ip £ iSsee of di^ 
TToraAv V A Q puted possession of land, is not a m^e irddwnaDty 

rwT y% oa * ' procedure, but renders the whole of the ifcgistra^’j^ ^ ^ 

W. A. ur. Ji. Ao. proceedings illegal. Where the disput0j fjs as to a 

common boundary between two contiguous estates, the Ma^trite^ instea^^ 
of attaching the boundary land, should find for one party or the^othifer witSt*^ . \ J 
refeisence to the point of possession. ' ’ . t J 

Section 318 of the Code of Criminal Procedure (Act XXV of 1861) do€^ 
Shib Pershad Roy mean that any party who can show in the-OivD 
« Court a possession iirior to the Magistrate’s award, ' , 

* in«A shall be entitled to have the award set aside, and to ;■ 

S. W. R. lo64, 295, in possession, but only that the party out of . 

possession must prove title. ^ 

g A Magistrate has no power to decide a question of possession, und€^^ 

Kashi Kishor Roy 1861), unm he has recorded 

If. • v * T ^ proceeding, stating the grounds of his being satis- 

V. laxim Kant fiej that the dispute for possession is likely to induce 

n, 3 B. L. R. A. Or. ^ breach of the peace. 

76. 

A plaintiff in a civil suit brought for confirmation of his possession by 
a declaration of his title to certain land, obtained, 
pending bis suit, an order from the Magistr!^^, under 
section 318 of the Criminal Procedure Ctode (Aot 
XXV of 1861) that he should t^^^maintained in 
possession until ousted by due coui^e of law. Tl^e 
suit was dismissed, plaintiff failing to prove His title, 
and the defendants then applied to the High Court, 
under section 404 of the Criminal Procedure Code, to set aside thb Magis* 
trate’s order and put them in possession. Held, that th0ir proper course 
was by a suit in the Civil Court for possession, and the a ppjjj^ tion under 
the Criminal Procedure Code was rejected. 

at«, A Magistrate before proceeding under section 318 of i the Criminal 
*^i^Bhadreshwari Ohow- Procedure Code (Act XXV of 1861)' be sa^a- 
4n *7 B T B by cvidencc that a dispute likely to induce a 

breach of the peace exists. A police report is n||.’ 
S29; S. 0. 16S. W. evidence. 

R.0r.R.i7. 

g Under sectioji 318 of the Cruninal Procedure Code (Act XXV of 1861). , 

"^ooziun Sinffh v. ^ Magistrate, having satisfied that a hr^h 

9 w nr p of the peace is likely to ensue, shdulct ^iMuird 
p ^ ‘ ■ party is in possession, and aifter^satMyilighuet^/ 

Rep. RR. 171. on that point, should record ft pnjjc^eg^l^ oeel^i^v;:: 


aii». 

AetX., 

mt. 


Jugesh Frakas 
Ganguliv. Nilkamul 
Mookeijee, 3 B. L. R. 
A. 0. 57 : S. G. 11 S. 
W. R. Cr. R. 43. 


tm. 
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pavW ibe ilfgMiMWflIoQ to beeaatitled to retain p<M|^sion, until * . ^ 

^ovRted PQT 4^^ and alii^iild forbid any disturl^ce of sncli 

"Abdaeaaiab j 'fllraud tH>t go on to enquire into the rights of the parties 

ijfc posaesfll^ ^ fi^d the exeroise of any right by such party. An order 
pass^ undtr section 818 of the Criminal Procedure Code, does not &.11 
^ tritibin tiie ^pOrisions of clause 7, section 1 of Act XIY of 1859. 

A. and B. had a dispute about possession of a certain muth. A. was (, la 
mralittw* fthtera'I Oirl declared W the Magistrate under section 318 of ^fi,f 
” Criminal Procedure Code (Act XXV of 1861) to be 
in possession. Subsequently B. got a certificate 
under Act XXYII of I860, and applied to the Ma- 
gistrate for possession, which was given to him. 
Held, that the Magistrate’s order giving possession to B. was irregular and 
must be set aside. 

Section 820 of the Code of Criminal Procedure (Act XXV of 1861) does 
Keg. V. Toylnchonath require that there should be an apprehended 
Sircar 2 8. W K. Or the peace before the authorities can inter- 

R.64.’ 


im. 


Otoswami % ^pati 
CHii CkMtraaii, 2 B. L. 
Kep. Ap. Or. 27. 


9 Mr 
A«tX 
ista 


fere to decide a right of way. 


Before a Magistrate can pass any order regarding possession of disputed 
Babbfle fling ft land^ he must observe the forms prescribed by sec- 
Others 6 8 W K Or Criminal Procedure (Act XXV of 

R.50. 


1861). 


In a case of disputed possession of land under section 318, Code of 


Auirithiiatli Jha ▼. 
Ahmed Reia ft 
another, 6 8. W. R. 
Or. R. 61. 


Criminal Procedure (Act XXV of 1861) Held, that 
the Magistrate was wrong in not recording a sufii- 
cient proceetling showing the grounds upon wliich he 
was satisfied that the dispute was one likely to lead 
to a breach of the peace ; and tliat, if tlie parties 
consented to waive that point by consenting to go into the whole question, 
the Magistrate was wrong in taking the title of one person as pnmd facie 
evidence of his possession, and throwing the onus on the other and preclud- 
ing that other wm proving his title. 

Section Hw, Code of Criminal Procedure (Act XXV of 1861^ is not 
Mooiuhee Honikh intended to provide a sxibstitnte for n civil suit to 
T n A H mr tt « declare the rights ot the parties, but only empowers 
MU, 8 B. W. B. vT. Magistrate to order that possession shall not 
^ 74. iqje taken by any party to the exclusi(»n of the public, 

until the party claiming possession obtain a decree for exclusive possession. 

Two investigations under section 318, Code of Criminal Proce<lure (Act 
— . A Ha * before a Magistrate who, after 

Wa«»ui 9 wo. Y, gg^jitiing one of the cases, remarked on the other 
AMMO 8lini0|lB0yA, 8 that, b^use the lands adjoined, he had taken the 
JAWiR. Or. B. 63. eyidence in the two oases togetlier and found it 
^i^eoesaaiy to conttnne wo wquiry further. Held, under section 43 1, that 
t the parties oitii of pOfs^aeion#^ were entitled to full enquiry. 


Art X 


S 148 
A«tX 
J88X 


a 147 
A<r(X 
MW. 


S.l4\ 

AftX. 

im. 





MGEST OE 


C|HMIN 


AL CASE8. 




S. 145» 
ActX, 

ma. 


S. 145, 
Act X., 
i§es. 


On a oh^ge of forcible ejectment, a Magistrate has iiothing to do with. 

Oungaaarjdn Pod- the parties to thejahd. • 

dar Y. Deboo Mimdul, 

7 S. W. R. Or. R. 12. 

A certificate under Act XXVII of 1860 simply empowers ihO person to 
Obilasberv Debia & whom it is granted, to demand and receive the 
annthaf natitinnaM debts duc to the doceascd, and is in no way a det^ 
9 a W B. C B Ifl ' iniuation of a conij)etent Civil Court of sihe right of 
9 0. W. xw. or. K- lo. such person to possession of land under attachment 
under section 319 of the Code of Criminal Procedure (Act XXV of 1861). 

To satisfy the reqixirements of section 318 of the Code of Criminal 

MussamutAnundee (Act XXV of 1861) a Ma^tmte must 

ir "P Q himselt enquire into the likelihood of a breach of 

iLOoer y. Jianee peace happening, and must come to a judicial 

naet Kooer, 9 S. W. decision upon it, and in conducting the subsequent 

R. Or. R. 64. investigation, he must examine the witnesses whom 

the parties have tendered. 

It is not necessary that the proceeding required by section 818, Code 
Jovram Sinff & Criminal Procedui'e (Act XXV of 1861) should 

yra » . be recorded iu a particular form, or on a separate 

others V. Jugnaram sufficient if it be recorded. . 

Doobey & others, 10 

S. W. R. Or. R. 16. 

In investigating a case of dispute as to land between two parties under 
q 4 yixii* 1 i jh Chapter XXII of the Code of Criminal Procedure 

lOOlsee « (Act XXV of 1861), a Magistrate found that one 

Others, Uase oi, lU o. Jjarty was in possession, but there being a charge 
W. R. Or. R. 64. against both parties of rioting under section 147 of 

the Penal Code, he punislied both parties. Held, that the partjy^ in posses- 
sion were jjrotected by section 1<)4 of the Penal Code, in maintaining their 
possession, aqjJ the punishment inflicted on them was accordingly remitted. 

A Magistrate has a discretion whether he will interfere in a case of a 

Russool Nushyo & possession of M under ^c- 

, ^ ii o Code of Criminal Procedure (Act 

TO’ if ^XV” of 1861). The complainant make out 

W. R. Or. R. 3, , sufficient case for the summaty iutenerouce of the 

Magistrate under that section. 

When in a case under section 318, Code of Criminal Procedure (Act 
Goluck Chander XXV of 1861) , a Magistrate bhe taken any evidence, 
Mvtoo Tma nf 1 1 fl he is not justified in refusing to proceed with the . 
W R fl B Q * * because the parties neglected to file written 

W. A. or. K. 9. statements on the day fixed for filing the statements. 

A Magistrate cannot proceed under section 818 of the Code of Criminal 
Reg V Sreenntt Oiri (Xct XXV of 1861), in a case of disnute 

« 11 a nr n arising out of a right of snncessjpn to a muth (bd 

«« **■ ** appurtenances, but should apply to the Jiidge . 

Cr. R. 23. under the provisions of Act jtS41 to ^ * ' 

, . ■ ’ 'K' / ,y /'F .Jr" 


S. 147, 
Avt it., 


&145, 
Act X, 
]d52. 


145, 
Art X. 


a^piqint 
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R'bnratory 'or Jml^e 80ma .i6x!d6^ with regard to the property, till the right of 

succession is aeteecoined. The grant of a certificate under Act XXYll of 

1800 doe^uot de^^ the title to 8uch*land. 


A l!lAgletrate..ie bound under section 320 of the Code of Criminal letsc^ 

\ i ' J / A _ i* J. _ 1 J. _ „ 1689. 


i^oirb "tfuudul, 
OasI of; 14 8. W.R. 
Or.R.28. 


Procedure (Act XXV of 1861), to investigate a case 
in which the complainant alleged that his right of 
way had been interfered with, and ought not to refer . 
the complainant to the Civil Court. 


■ X Sessions Judge has no power to interfere with an order of a Magis- p. i4«. 
Aurroiiath Chow- attaeliing disjiuted land under section 619 of 

dhry V Rajender Code of Criminal Procedure (Act XXV of 1861). 

Chundtf Roy & 
others, 15 S. W. R. 

Or.R.l. V 

The power of attaching land regarding which there is a dispute, con- a 
MasAvIr T W in on a Magistrate by^ section 818 of the Code 

1R' a *W* r 'c Criminal Procedure, extends to disputes as to 

lo »• W, vr. possession of land of which rival zemindars are in 
possession by their ryots. 

When both the disputing parties are examined, and state that men were s. i4S, 


Ounganarain Mit- by their opponents for the pur^se of com- 

® a initting a breacii of the peace, a Magistrate is jnsti- 

ter V. dour BOOTC^ without enquiring who was the aggressor or the 

Ghowdhry, «15 S. W. aggrieved party, to proceed under seeti<ai 818 of the 
R. Or. R. 86. Code of Criminal Procedure (Act XXV of 1861), 

and to take wliatever steps are in his opinion necessary to prevent a breach 
of the peace. 

Where a Magistrate, proceeding under section 818, Code of Criminal 

Bharat Ohunder ^r«c«lure (Act XXV of 1861), decides on the evi- 'i»* 
•n Tw 1 deuce in lavgiir ol a party as being m possession ot > 

Bose V. DwarKanam disputed land, the High Court cannot re-consider X, 
Ohowdhry, 16 S. W. ^ 1^0 Magistrate’s decision, and decide which pfU’ty is 
R. Or. R. 86. in actual possession. 


Bharat Ohonder 
Bose V. Dwarkanath 
Ohowdhry, 15 8. W. 
R. Or. R. 86. 


A Magistrate is not competent to interfere under section 318 of the a** x 

i>o4 Wnlinn Pait Jb Oodc of Criminal Procedure (Act XXV of 1861), with ****• 

. - p the execution of a decree of the Civil Court. When 

« n ' P OA Court decree has been pasWd regarding the 

16 8. W. R. Or. R. 24. or any pt)rtion of disputed laud, it is the Magis- 

trate’s duty to maintain that decree, and he cannot again institute section 
318 proceedings regarding the land covered by it. 

It is a misconception of the aim and object of the law, as well as a ami 

w » ,, waste of time and of money to the parties, to come ***? 

MOmw rorew ^ Court under section 818 Code of Criminal 

Roy ▼. Watson -j^cedure (Act XXV of 1861) with questions of 
oo.,i7jkm^^ title to possession of land, which can only be settled 
E.:3. 


Koomar Poresh Na> 
rain Boy ▼. Watson 
* Oo., 17 a W, B. Ot; 
it: 8, 
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mere service of a notice upon a MofassU i^b, w]^o iaki^,no steps 
ItoEMmeinee Dossee ^bateve? to consult his employ»5or^^^>li^ 
» #truT..T Zn . n<»>a D.VW directions, is not such a notice aS'iSipMtjwi^ltt^ 'by 
▼. Oooroo Doss Roy 318 ^ Code fil Oriminai Pr<)diSd&d% '» ease -d 

dispute regarding possession of land. ■-■'■fZ- ,< ,* 


ltB.W. R. Or.R.9. 


s. us, 

ActX, 

IMS. 


The decision of the Deputy Magistrate was quashed (1) .be(^use the 
Ckduckchunder Roy P^^P^rty “i dispute being ijmallee, he Imd no juris- 
. H/.«I diction to try the dispute under section 318i Cqde of, 

P ®®®’ Criminal Procedure (Act XXV of 1861), but ought to 
11 o. W. R. Or. R. 33. ij^aye proceeded in the manner laid down hi'CirOular 
Order, No, 10, dated 16th April 1863 ; and (2) because a portioncl; thO dis- 
puted julkur being situated within the district of Backergunge, the Deputy 
’ ■ Magistrate of Furreedpore had no jurisdiction with reference to' tbftt por- 
tion of the julkur, which was admittedly not within the limits of his 
jurisdiction. 

Aet^ A Magistrate has jurisdiction, under section 318, Code of Criminal Pro- 

“**■ Emambandee Begum ^ prevent breaches of the 

peace m places where the rivers have dried up. The 
jurisdiction that was once there under section 30; is 
not taken away by reason of the land having appear- 
ed, and the water disappeared. It is not competent 
to a party who, where there is no clear evidence of actual possession, puts 
in certain documents which would be evidence of title, and invites the Ma- 
gistrate to consider them as bearing upon the fact of possession, to object 
* afterwards that the Magistrate has gone into the question of title. When 
a Magistrate is not satisfied that either of the contendingj,pBrties was in 
actual possession, his proper course is to attach the properly', and not give 
either party what might be supposed to be the advantage of a ^ding on his 
part that there was possession. 


y. Tek Bahadoor & 
another, 17 S. W. R. 
Or. R. S3- 


Where a Magistrate made an order under section 318, without previous-^ 
ly recording a proceeding, his order was annulled, and the case sent back to 
, . him that he may proceed under the section. 

V-' 

A Magistrate cannot, under section 318, Code of Oriminai Procedure 
Oovemment v XXV of 1861), decide as to the respective claims 

_ jfe rights to octmil possession, nor act upon former 
Sreeputtee noy -a decisions to prove previous title or possession. All 
anotllnr, 17 S. W. R. lie do is to find which party is in actual 
Or. R. 59. possession. 



A Ma^strate is 

Hukhoda Dassee, ap- 
pellant, 18 8. W. B. 
Or.R.4. 


bound, before attaching the property in dispute;,!^ 
take evidence for the purpose of ascertammg who 
was in actual possession . of the subject of ^pute, 
and to record ms grounds for bmi^ satisfied tVt t% 
breach of the peace was li|eiy^^ 
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r llagistrate w a preliminary proceeding nnde»''ifc i4 
' Codft ^Criminal Procednre (Act XXV 

P^ies to prodttw « a^tten 
respective claims to the share in 
S , ^pute ” was held to mean that the parties were to 

». Or. R. ♦ ■ file their statement in respect of their claims to pos- 

SMsiotij a^/^e.J^epni^ Magistrate having subsequently retained in posses- 
sion I^O p^yilin whom he foimd in possession, his proceeding was considered 
stifficieiity:nOtwith8tanding that the order passed by him, was adverse to an 
absent co^harer. 


a ^pute /ioncemin^ land, the Magistrate having found one party 
Shlb Ohnni Ohnc- ^ possession, had no power to give the opposite 
part^ found not to be in possession, permission to 
cultivate the disputed land pending the decision of 
any possessory action he might bring under section 
15, Act XIV of 1859. 


kerbntty P. Ishen 
Ohunder Ohucker- 
biitty, 18 8. W. &. 
Or. R. 87. 


Section 818, Code of Criminal Procedure (Act XXV of 1861) refers 
Rammnirmee Dassee ^ disputes concerning land, but not to a dispute 

- p,.., IQ as to the right to collect the rents of aiointun- 

▼.^ro<^OSSR^,18 divided estate in a certain proportion. The latter 
B. W. R. Or. R. So. nitiat. lift dealt with under Circular Order, No. 


a lit. 

Act .-.M 
I MO. 


mtist be 

18th April, 1863, and section 
Regulation V of 1827. 


10 of 

26, Regulation V of 1812, as amended by 


Under the provisions of section 318 of the Code of Criminal Procedure 


8 . 14 *. 


Kishoree Mohun 
Roy & othei^peti- 
tioners, 19 8. W. R. 
Or.R.10. 


(Act XXV of 1861) the Magistrate should specify 
the nature of the information received by him, and ‘ 
state the principal facts which by the exercise of a 
judicial discretion he derives therefrom, and which' 
in his judgment constitute gi-ounds for believing 
that a dispute concerning certain land exists, which is likely to induce a 
breach of the peace ; and the roobokaree which section 318 prescribes, should 
plainly set out, without reference to any other documents at all, the actu^ 
facts which constituted the ground for such belief on the part of the Magis- 
trate. Case of Sutherland, (18 S. W. B. ll).explaincd. «■ 

Although a road may be a piivate one, a Deputy Magistrate has juris- s aiii 

J I - J T ^ rt/\rir & 1 taV 


Tarinee Ohurn Shah 
Y. Bonomali Nag/ 19 
8.W.R* Or.R. 33. 


diction to make an order under section 208^ Act 
XXV of 1861, if it appears that section 320 applies to 
it, that is, if it is open to the use of a certain class of 
persons who used it a few days before the occurrence 
of the dispute. 


147 , 84 


Applications by .parties who have been found not to have been in pos-^ 


Ck^gun Pramaoiek 
▼. Ranee 8unu»noyee 
8r i)Chen,19 8.W.R. 
ttSt R. ^9. ■ ■ 


session, to set aside proceedings of a Magistrate 
under section 318 of the Code of Criminal Procedure 
(Act XXV of 1861), which are taken in order to 
prevent breaches of the peace, ought to u^e 
without any delay. 
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gj The possession regarding which parties are required to give ppof in a 

Xm case undesr section 530, Act X of 187?, relating to a 

laaa. mthiram ohnw- dispute for la^id in respect of which a breach of the 

peace is apprehended, is possession at the time the 
proceedings are instituted by the Magistrate, and 
not possession at the time the Magistrate comes to 
liis decision. ^ 

^ ^ In a dispute for possession of land under section 530, Act X of 1872, 

Pact XT the witteii report of ail Aiiieen who was deputed to 

Ah’ 20 S* W R 0 ^ local enquiry, is not sufficient by itself to 

Anir, JU S. W. A. or. justify an order retaining a party^in possession , until 

ousted by due course of law. 


Mthiram Ohow- 
dhry Rai Bahadoor, 
petitioner, 20 S. W. 
R. Or. R. 51* 


R.57. 


e. s. 107, 

117* Act ^ 

X, m:. Reg. V. 


Where a Magistrate found that an order of his predecessor, made two 
Protab Chun- previously, with regard to possession of cer- 

*h 19 q tain land had* not been complied with, he enforced 
der Barooan, 12 sS. order and changed the possc^ssion in accordance 
W. R. Or. R. 2. with that order. Held, that the Magistrate ought, 

under section 491, Code of Criminal Procedure (Act X of 1872) to have 
maintained the possession which he found, even if it was inconsistent with 
his predecessor’s order, and that he ought not to have taken any steps in 
the matter, unless some one actually in possession, and guaranteed posses- 
sion by that order, came to complain to hint that his possession was 
threatened, or that ho had just been forcibly turned out, and asked in pur- 
suance of that order to be maintained in possession. 

The powers of dealing with cases coming before the High Court under 

« sections 294, 295, 296, are only such as are declared 

A 'i, 9 + 1^*0 91 in section 297, under which section the Court can 

B ^ ^ errors in judicial pr^^dings : — An 

8. W. R. Cr. R. 22. order by a Magistrate, under section 618, Code of 
Criminal Procedure (Act X of 1872), upon information, and ivithout any 
formal enquiry or taking of evidence, prohibiting a i)erson from re-bpeuing 
a haut, is not a judicial proceeding. 

^ When a local enquiry under section 533 of the Code of Criminal Pro- 

Mir Dhunoo v ^ 1872) is instituted, it becomes part 

— gyj of tJie proceedings in the case, and the party affected 

TOom^ Brown, 21 entitled to be acquainted with the results of 

S. W. R. Cr. R. 26. y have an opportunity of rebutting the de^ 

puted Magistrate’s report if lie thinks it necc'ssaiy so to do. 

In a case of dispute regarding land of a considerable area., in which 
Mudhoosoodun parties contended that they held i)ossession /)f 

Git lio Haiav aA- tlirough the means of ryots, it was held 

snana v. j y Magistrate, instead of making an order 

under section 530 of the Code of Criminal Proce- 
dure, that the land should remain in the possession 
of one of the parties until the decision of a eoij^- 
should have iiroceeded to consider the question^ which 


s. 

m 


e. H(, 

Act,X, 

1813. 


& 

B. 


bind Ohowdbry 
others, 21 S. W. 

Or. R. 65. 

petent Civil Court, 
party was in possession of the constituent portions of the land, piece by 
piece, by the luinds of his ryots. ^ 
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a charge of criminal trespass, 
written statement, and the 




summoued to 
appQkr^ and 


answer 
filed 


When a person 

«. lur • app«ired and filed a written statement, ana tne 

^ur nonun najee proceeded accordingly, without recording 

▼. DooUubh Ksjoo, 22 proceeding under section 630 of the Code of Cri- 
S. W. R. Or. It. 81> minnl Procedure (Act X of 1872), it was held that 
the irregulari'ly was covered hy section 283 of the Code, the rule therein 
laid down being intended to extend to all proceedings before Magistrates. 


*St, Act 


Where there was a dispute as to the ownership of land, on which the 
complainant’s cattle were found, the complainant 
Sheikh Tunnoo V. g^^ting that the land belonged to A. who gave him 
Eureem Bnksh, 23 ii. the right to graze his cattle there, and the party 
W. R. Cr.R. 2. charged (who had seized and impounded the cattle) 

claiming the land* as his own, it was held that the order of the Magistrate 
referring the parties to the Civil Court was illegal, and that he should have 
disposed of the case himself under the Cattle Trespass Act, 1 of 18/1, sec- 
tion 22. 


The pofwession in regard to which the Magistrate’s jurisdiction under 
« . XI. m. section 530 of the Code of Criminal Procedure (Act isVJ* 

Bejojmath Chatter- ^ 1872) should be exercised, must be of a real 

jee V. The Bengal tangible character. When a party claims und<.*r 
Goal Oompany, 23 S. a document or agreement, the right f)f doing certain 
W. Or.R. 45. things over a large extent of temtory, the per- 

formance of acts under such alleged right, in one portion of the ^ound o\er 
wliicli tli6 riglit Gxtoiids, it miy Uo ^ool tiiid siith..*ioiit tor tlio piir- 

pos6 of keGpiiig alivo that right, so us to bo an answer to the plea of limita- 
tion raised in a^ivil suit, is not of itself a sufficient possession on which the 
Magistrate’s order mider section ^530 may be based, for the purpose of 
forbidding in a distant locjxlity, acts not necessarily in conflict with such 
possession, though at variance wdth the right. 

.S. 522, 

An order under section 534, Criminal Procedure Code, (Act X of 1872) An x, 
• T» must be founded on a finding, that the person in 

Luchmi Doss « whose favour it was made, was dispossessed of specific 
others V. PSillat Lall, immoveable pi-operty by the use of crimiiuU ft/rce, 

23 8. W. R. Or. R. 64. which f<irnied a material’ ingredient in the matter of a 
criminal conviction, and it mnst in terms restore such person to the property 
from which lie had been dispossessed. 


The holding of an enquiry, under Chapter XL of the Code of Criminal 
Procedure {A.ct X of 1872), is a matter entirely 
Kali Prosunno Roy, within the discretion of the Magistrate of the Dis- 
petitioner, 23 8. W. or of a division of a district, and the High 

R. Or.R. 68. Court has no authority to require him to proceed 

under that Chapter. The taking of security for keeping the peace is also a. 
matter within the discretion of the Magistrate, provided that he has 
•materials upon which to proceed. 

68 


C liAp. 
Xll., 
.<ot 
1882. 



AotX, 

im 
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In a case under 

Gnrn Chum Sen 
V. Kalinath Doss Bis- 
was, 23 S. W. R. Or. 
B.62. 


DIGEST OP CimilNAL CASES. 

* f 

section 530, Code of Criminal Procedure (Act X of 
1872), the High Court se^ aside the prpGeUdings Of 
a Deputy MaJgistmte, who, on succeeding his prede- 
cessor who had gone into the case, instead of re- 
calling the witnesses de novoy and examining them 
himself, decided the question of possession on the 


evidence which had been taken by his predecessor. 


S.183, 
Act X., 


An application to have it declai-ed, that a certain place could not be used 
Gudadhur Wawilft ^9^ cremation purposes, would not come under Act 

V. Baidanath Jana & 


X of 1872, section 521. 


others, 24 S. W. R. 
Or.R.6. 


s li, A Deputy Magistrate was hold to have been authorized by Act X of 
Chowdhree Zuhoorul 1®^-’ section 582, in inquiring into the matter of a 
■ Huq & others v. Ku- J two parties, concerning the use of 
^ rtu ^ c* water of a certain pyne, and when he found that 

rum Cnana Di^ ® water was open, under certain restrictions, to the 
Others, 24 S. W. R. parties, he was justified in restrain- 

Or. R. 16 . iiig the other from a cause of action, which had the 

eflPect of keeping that water exclusively in his own possession, provided the 
right of use had been exercised within three months, if capable of being 
exercised throughout the year ; or during the last season, if it existed at 
particular seasons. 

Where an inquiry had already been set on foot, under Chapter XXXVII 
^ vm!^ ^ . c- jPr Code of Criminal Procedure (Act X of 1872), 

Actx.*, tt -D ^ and the Magistrate at the same time, came to a de- 

1882 . ’others v.. Uma Pro- vision under section 530, that a certain party was in 
shad & another, 24 possession and passed an order maintaining him in 
8.W. R. Or. R. 16. possession. Held that, althougii no particular pro- 
ceeding recorded uiidtu* section 530, yet the preliminaries therein pre- 
scribed, had been substantially complied with. 


&14C, 
Act X., 
im 


The object of Act X of 1872, section 530, is to prevent a breach of the 
Raneegunge Coal by regaining in possession the part^ 


Association v. Hem- 
lall Ghatwal, 24 S. 
W. R. Or. R. 17. 


there, until such time as the Civil Court can pro- 
nounce on the two conflicting claims. When a Civil 
Court decree is once passed, the right as between the 
litigants is decided, and tliere is no more place for a 


summary order which proceeds not upon title, but on mere possession. 


8.i«. Before a prohibitory order under section 518 can be made, there ought 
• T information or evidence before the Magistrate, 

Goshain Luenmun prohibited was likely to cause a riot or 

Fershad Pooree & aftray, and that the stoppage of that act, would pre^ 
Others v. Pohoop Na- vent such riot or affray, 
rain Pooree, 24 S. W. 

R, Cr. R. 30. 
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f . 



A Deputy Magistrate, after notice issued under the Code of Criminal Pro- s. i4«, : 
JFoykissen Hookerjee ^ 1872), section S30, to two I>arties, 

& Peary Mohun Moo- himself unable to determine Avho was in 

• , ^ " possession, attached the property in dispute. Upon 

OA ^ thM party represented, that he as landlord, 

24 S. W. R. Or. R. 40. had taken possession of the land on the death of the 
person to whom it had been leased. But the Deputy Magistrate refused to 
remove the attachment, holding that the landlord’s possession was without 
colour of law. Held, that the duty of the Deputy Magistrate, under the 
oircumstances, was to withdraw his order. 


^ ... d. B 146 

Where a dispute exists about land, which is likely to induce a breach kht/ii?! 
Reg. V. Mohesh Chun- peace without such breach being imminent, 

der Roy & others 24 Magistrate should proceed under Act X of 1872, 

S. W. R. Or. R. 67.* 


section 530, and nut under section 491. 


Where an Assistant Magistrate, acting under Act X of 1872, section 
DalrYicLl Jh found One of the proprietors of an ijnialee talook 

KaKuai uass ^ ^ in actual possession of a 12-anna share which was all 

auotn^ V. that he claimed, and it was in e\ddence that the 

Sheo Pershad Singh, rents had till the commencement of the dispute 
24 S. W. R. Or. R. 73. been collected in distinct and separate shares, he was 
held to have committed an error in law in attaching the whole estate as in- 
volved in the dispute. The words ‘‘ institution of proceedings ” in section 
631 mean the commencement of the action which res nits in the applica- 
tion to the Magistrate’s Court ; and the possession to be determined is 
possession at the time the dispute arose, /. c., at the time the police reported 
that a breach of the peace was likely to take place. 


S. 146. 
Act X*( 
1882. 


Where a dispute between parties is not concerning land or its bounda- 

Pnddomonee Dasaee concerning houses, water, lisheries, or pro- 

iTiaaomonee y^see collections one 

V. JuggO-dOlUDa Das- parties has maile, and what rents he is enti- 

see, 25 S. W. R. Or. tied to collect under a decree of Court, tlie case does 
R. 2. not come under the provisions of Act X of 1872, sec- 

tion 630, hut under the ruling in 18 W . R. Cr. Rul. pp. 35 and 36. 


S.U., 

Aetx. 

I*"*. 


Where a case falls under section 530, and the Magistrate proceeds on 
the basis of a police report which docs not state that there was any collec- 
tion of men on the part of the opposite party, the proceeding is not a suffi- 
cient proceeding under that section. 


Where each of two parties claimed the same share of certain property, 

as a whole estate, neither alleging that the other was ii«. ’ 


Bynath Sahoo v 
Rugoonath Pershad, 
26aW.R.0r.R. 16. 


joint with h,im in any way, and the Magistrate, 
without reference to the I'ight of possession, went 
into the question of who was in possession, and 
maintained the possession of«the party found in possession, the High Court 
held that the case fell under Act X of 1872, section 530, and saw no neces- 
sity to interfere with the decision. 
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Ut, Acfe 
Zn 1682 . 


148, 6t 
Cluip. 
VIIL, 
AotX., 
1882, 


S. S. 145. 
439. Act 
X.« 188 i. 


A mooktear holding and managing a bnrial-gronnd for several pro> 
KassimHasaimSurty cannot constitiite himself a judge of their 

& others v.Abrahim respective ri^ts. A case in which several persons 
« - o. XU dispute about the proprietory right in a bunal- 

Boleman & others, gj^omiA should be tried in a Civil Court, and does 
26 S. W. R. Or. R. 24. not properly come under section 530, or section 532 
of the Code of Criminal Procedure. 

Where a Magistrate, being in doubt as to which of two persons was 
Ree V Kalv Ki- owner of some disputed property, attached 

u V. prevent a breach of the peace, and 

r fKfK their coming to an a^eement, but 

25 5. W. K. or. R. bo. subsequently re-attached it on the appearance of a 
third claimant, from whose attempt to obtain possession a breach of the 
peace was apprehended : Held, that the Magistrate was only competent to 
order a fresh attachment after taking the preliminaiy steps under section 
530, (Act X of 1872) if, on completion of enquiry he found himself in the 
position described in section 531 : and that if there was any new dispute, 
he ought to have proceeded de novo ; but that the best course to pursue 
would be to exert his powers under Chapter XXXVII. 

Where a police officer reported that there was a probability of a breach 
of the peace arising, in ccus^Viuence of a dispute 
about the possession of soree land, and tike Magis- 
trate endorsed an order on th^ police ^report, calling 
on the Court inspector to summons the parties, 
witlioui having recorded e proceeding, expressing 
his satisfaction with the grounds on wliich a breat»h of the peace was appre- 
hended ; and it Avas contended by the party, in whose interests the order 
finally jiassed by the Magistrate Avas made, that the fact of the passing of 
the order embraced the necessary conviction ; Jleld, folloAAing the current 
of decisions on the point, that, in order to justify, a Magistrate in inter- 
fering with public rights under section 53G of tlie Criminal Procedure Code, 
(Act X of 1872), it Avas necessary, not only that he should be satisfied upon 
sufficient grounds that a breach is likely to occur, but that he should acquire 
a jurisdiction to deal with it by first recoi-dincy a proceeding, expressing his 
opinion on the subject ; and that the omipgion to record such a proceeding, 
is not a mere irregularity, but a suhstantiiU\ defect, lying at the root of the 
Magistrate’s jurisdiction. Section 2f^7 oiP the Criminal Procedure Code, 
which gives the High Court i>f>wer to cort-ect any material error in any 
judicial pioceeding of a Subordinate Court, irefers to errors in law, and not 
to errors in findings of facts. Held also, (KljsMr, J. dissenting) that al- 
though symbolic possession is not entitled fto weight as against a party 
proved to be in possession ; yet in the absence jof evidence, it is in itself 
deserving to be taken into consideration. \ 

The possession of a master by his servant-Xof a landlord by his imme- 

Sutherland, J. D. Ss pay® the rent to him— 

T. oi the person who ha# fthe property in the land by 

another In the mat- ^he usnfructnary, come vXithin the meaning of the 
ter of the petition of, words “actual possession!” in section 318 of the 


Sheikh Mimgloo & 
Peer Khan v. Durga 
Narain Nag, 25 S. W. 
R Or. R 74. 
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9B. L. R. 299; S. 0. Code of Criminal Procedure (Act XXV of 1661). 
18 8. W. R. 11. Their meaning is not limited to bodily possession. 

But a person 4s not in “ actual possession ” where 
the rents are .paid by the actual occupier, not to liim, but to an interme^ 
diate holder. 

♦ 

All that is required to make a proceeding under section 318 proper and 
valid, is that the Magistrate should be satisfied that a dispute exists, and he 
is to record the grounds of his being so satisfied. There is nothing which 
defines upon what grounds he shall be so satisfied, or limits him to being 
satisfied by evidence given before him. 

If a Magistrate is satisfied that the circumstances of a case require it, 
he may make an order under section 282 notAvithstauding that he has taken 
recognizances under section 282. 


Act XXV of 1861, section 318. 

318. 


Gabinda Chandra 
Ohose & another. In 
the matter of the pe- 
titions 0 ^ 9 B. L. R. 
App. 39 ; S. 0. 18 S. 
W. R. Cr. R. 54. 


Parties to proceedings imder section e.i 4 s, 

A<!t X«, 
1833 * 

Who are to be served with notices under section 


318. Ei^ht of a party in proceedings under section 
318 to summon witnesses. 

Discretion of Magistrate. 

The Deputy Magistrate of K. instituted pro- 
ceedings under section 318 of the Code of Criminal 
Procedure with reaped io certain land possessioi^ of 
■which was claimed by A. C. S. and B. B. on one side, and G . C. G. and S. D. 
on the other. Upon the complaint of one T. Gornasta of A. C. S. and B. B. 
notice was ordered to be served on G. C. G. After the Deputy Magistrate 
had taken evidence as to actual possession from both parties, S. D. presented 
a petition lit the last moment praying to be made a party, as she was a co- 
sharer with G. C. Ghose and others and was in possession, and for sum- 
monses against certain persons to a 2 )pear and give evidence in support of 
her claim. The Dei)uty Magistrate examined one witness, who was pre- 
sent in Coui’t, on her behalf, and refused to iiostpone the case for the 
examination of the other witnesses named in her petition. The Deputy 
Magistrate held that A. C. S. andB. B. were in i)ossession and passed an 
order retaining them in possession. G. C. G. and S. D. moved the Sessions 
Judge to refer the proceedings of the Deputy Magistrate to the High Court 
under section 434 of the Code of Criminal Procedure, to have the order 
passed by the Deputy Magistrate quaslied for various reasons. The Sessions 
Judge, however, referred the proceedings to the High Court on only two 
points. He was of opinion that as A. C. S. and B. B. claimed to hold the 
land under a lease from several parties as co-j)roprictors, one of whom was 
G. C. G. who had appeared and denied the geiiiiineiiess of such lease, and 
of possession under it, the Deputy Magistrate was wrong in passing a deci- 
sion in the matter without giving luitice to the other co-proprietors, as re- 
q^uired by section 318 of the Code. He was also of opinion that the Deputy 
Magistrate ought not to have refused to suminou the witnesses named by 
S. 1). on the ground that her application was made at the last moment. 

Glover, J. : — Tlieye is nothing in the law wdiich enjoins the semng 
of notice upon aU the co-sharers in an estate which may, in some shape or 
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other, form the subject of a litigation under section 318. That section 
says, that, after a Magistrate is satisfied that a dispute likely to induce a 
breach of the peace is about to take place within his jurisdiction, he shall 
record a proceeding stating the grounds of his being so satisS^d^ and shall 
oall on all parties concerned in such dispute to give in written statements 
of their respective claims. It is quite clear that the othAr co-sharers who 
have not been served, were not concerned in the dispute, for in that case 
they would have undoubtedly appeared in the Court below and taken steps to 
support the reference made by the Judge. The only parties concerned were 
those who did appear before the Deputy Magistrate : and although it may 
be technically said, that S. D. got no notice, it is clear that she was aU along 
aware as to what was going on, for she appeared in Court and prayed to 
have witnesses examined on her behalf. That her case was not thoroughly 
gone into was her own fault, for the petition asking for the examination of 
the witnesses was made, as the Deputy Magistrate says, at J.he last moment ; 
and in the exercise of the discretion allowed him by the law, he refused to 
grant any furtlier postponement of the case. Under the circumstances it 
appears to us, that there is no ground on which to support the Judge’s re- 
commendation, and we accordingly decline to interfere with the order of 
the Magistrate. 


The Assistant Magistrate of Goaliindo, on perusal of a police report and 


Shamasankar Mo- 
zuSndar, In the mat- 
ter of the petition of, 
9B.L.R.App.45;S.G. 
18 S. W. R. Or. R. 64. 


the evidence in certain other cases, held that there 
was a likcliliood of a breach of the peace taking 
place with regard to a piece of land, and issued 
notices on Baboo Shamasankar Mozumdar and Rani 
Anandamoyc Dasi as parties concerned in the dis- 
pute likely to give rise to a breach of the peace, to 
file written statements of their respective claims to actual possession. Both 
sides tiled written statements.* Shamasankar Mozumdar then petitioned the 
Court to summons witnesses on his behalf alleging that he was unable by 
his own efforts to procure the attendance of his witnesses. The A.ssistant 
Magistrate merely ordered the petition to be placed on the record {nathi 
shamil pes/i) and proceeded to examine witnesses tendered by Rani Ananda- 
moye, and upon their evidence held that she was in possession, and passed 
an order retaining her in possession. In his judgment the Assistant Magis- 
trate remarked with reference to the petition of Shamasankar Mozumdar, 
praying the Court to procure the attendance of his witnesses, that in cases 
coming under Chapter XXII of the Criminal Procedure Code, (Act XXV 
of 1861) he had no power to summon ‘.my witnesses. 

The judgment of the High Court was delivered by Kemp, J. : — ^The 
first point taken in this case is that the proceeding of the Magistrate under 
section .318 of the Criminal Procedure Code, is based upon the report of 
the police officer alone, and such report not being legal evidence, all the pro- 
ceedings subsequently taken by the Magistrate are without jurisdiction. On 
referring to the record, we find that the Magistrate did not proceed upon the 
report of the police officer alone, in which case, perhaps under the rulings df 
this Court, the objection might avail ; (see In the matter of the Petition of 
J. D. Sutherland), but we find that the Magistrate refers to evidence taken in 

other cases, which we must assume he inspected, and he goes on to say thi|»t 

' ^ 

\ 


diap. 

XII.. 


/ 
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li€i is satisfied uj^n tliat evidence that there was a likelihood of a breach of 
the peace. This objection is therefore overruled. The next objection is, 
that the p^tioner has not had a proper hearing in as much as the Magis* 
trate held lhat. the law did not confer upon him the power to summon wit- 
nesses in cases of this description, and when the petitioner prayed the Ma- 
gistrate to summon his witnesses, no order beyond placing his petition on 
the record was passed. On referring to the judgment of the Magistrate, 
we find that he states that he can find no provisions in Chapter XXII for 
the summoning of witnesses. No doubt there is no mention in that Chap- 
ter of any particular provisions under which witnesses are to be summoned ; 
but in cases coming under section 318, oral evidence as to the fact of posses- 
sion is always adduced, and it is the duty of the Court, if the parties can- 
not produce their witnesses, to issue summonses for their attendance, now, 
in this case, it is clear that the petitioner petitioned the Magistrate, urging 
his inability to produce liis witnesses, and asking for the assistance of the 
Pourt to summon these witnesses. It does not appear that any proper 
order was passed upon this application, and therefore it amounts to this, 
that the petitioner has not had a projjer hearing. We therefore send back 
the Case. The Magistrate will summon the witnesses for the petitioner, and, 
after hearing and considering their evidence, pass a fresh decision. 


This case was referred by the officiating Sessions Judge of the 24-Per- 


Ehetter Monee 
Dassee v. Sreenath 
Sircar & others, 11 
B. L. R. App. 5; S. C. 
20S.W.R.Or.R.14. 

said Joint-Magistrate. 


gunnahs, under section 296, Act X of 1872, for the 
purpose of annulling, under the powers of revision 
vested in the High Court, the proceedings of the 
Joint-Magistrate of Diamoj^d Harbour, in that dis- 
trict, who, attached some 57 bigas of paddy lands, 
and also gave orders relating to the disposal of the 
crops which had been previously cut by order of the 


Per Jackson, J. : — ^Under the rulings of this Court, applicable to the 
sections relating to cases of this sort in the old Code, (Act XXV of 1861) 
it has been repeatedljr held by the High Court that an adjudication on legal 
grounds as to the imminence of a breach of tlie peace was a necessary 
preliminary to the commencement of proceedings. Section 530 of the new 
Procedure Code, (Act X of 1872) supersedes those rulings ; but of com*se 
the benefit of this section cannot be claimed in revspect of any irregularity 
in the present proceedings. The error to which I refer, and which is an 
error under the present Procedure Code, is one, which I think vitiates the 
order of the Joint-Magistrate. Although, as I have already stated, the 
proceedings were commenced under the old Code, yet the enquiries made and 
the order passed were under the present Code. Section 530, Act X of 1872, 
provides : — Such Magistrate may satisfy himself of the existence of a 
dispute likely to induce a breach of the peace from a report or otlier in- 
formation; but the question of possession must be decided on evidex..<^ 
ta^n before him.** Chapter XXV deals with the inode in which such 
evidence is to be taken, and by section 332, it is pro^dded that, in enquiries 
\yafA trials (other than sui^mary trials) under this Act, the evidence of the 
'^ritnesses shall be recorded by the Magistrate or the Sessions Judge, as the 
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case may be, in the following manner.” Now from trials there are first 
excepted “ summary trials ” and in respect of these a distinct procedxire, 
including provisions as to evidence, 'iias been provided by Cha|||^ XVIII of 
the Code. Then “ trials ” after that exception, Tbave been again subdivided 
into ‘‘ summons cases ” under section 333 and other trisus which are in- 
cluded with enquiries in the words “ all other cases ” in section 334, and 
consequently it follows that we are to look to section 334 and the following 
sections for the manner in which evidence is to be recorded in enquiries 
such as that now under consideration before the Magistrate. Section 384 
directs that in such cases the evidence of each witness shall be taken 
down in writing in the language in ordinary use in the district in which 
the Court is held, by or in the presence and hearing, and under the personal 
direction and superintendence, of the Magistrate or Sessions Judge, and 
shall be signed by the Magistrate or Sessions Judge.” Under this provi- 
sion there is no exception wliatever in favour of cases in which no appeal lies. 
The Joint-M'igistrate, therefore, was entirely in error in omitting to record 
the evidence in the mode prescribed by section 334 and the following sec- 
tions. This appears to us to be an error so material, that under section 297 
we are bound to quash the order of the Joint-Magistrate, as being founded 
on no evidence. 


In a case of disputed possession between two rival zemindars, construc- 
r Thacoor possession through intermediate holders (ticca- 
* - dars) to whom the ryots pay rents, is not such pos- 

v v « anotner, session as is contemplated by section 530 of the Code 
3 I. L. R. Gale. 320. of Criminal Procedure (Act X of 1872). 


1882 . Empress 
Dyal Sing 


s.i 4 «, The power given to a Magistrate to make a binding declaration as to 

Kunund Narain possession of any property, is an exceptional 
. ,, . . one, and section 630 ot the Criminal Procedure Code 

Bnoop, in tne matter ^ 1872) limits the exercise of that power to 

of the petition of, 4 1, cases in which the Magistrate is satisfied that a dis- 
L. R. Calc. 650 ; S. 0. pute, likely to induce a breach of the peace, exists ; 
3 0. L. R. 551* it is this likelihood, with the consequent necessity 

for immediate action, which alone warrants action 
by the Magistrate. The grounds for his belief as to the existence of a 
likelihood of a breach of the peace, must be recorded. 

Although no particular mode of giving notice, calling upon parties to 
attend under this section before the Magistrate, has been provided, yet the 
language of the section indicates that the notice shall be addressed to known 
individuals, and not be in the form of public proclamation on citation. 

There is no provision in the Criminal Procedure Code for allowing an 
intervenor to come in, in the middle of proceedings held by a Magistrate 
under this section. 


g The possession given by an Ameen in a butwara proceeding, is simply 

ictx.’ , . oiiorA one of ownership and not of occupancy. Such pos- 

1882. MaCKenzie v. one session cannot, therefore, in proceeding under sec- " 


Bahdoor Sahi, in the 
matter of the peti- 
tion of, 4 1* L. R. Gale. 
378. 


tion 530 of the Code of Criminal Procedure, (Act 
of 1872) be held to oust tenants occupying lands prf 
vious to such delivery of possession. * ^ • 



DISPUTES KEOABDING IMMOVEABUE PROPERTY. 


Oudtdr bj one person, of another lawfully in possession of property, 
Mohe ah Cfhn ni l fl r rights on the lornier which can he recog- 

Than 4 lBB!La 4 . 4 -a. nized in proceedings taken under section 530 of the 
m Criminal Procedure. The Court should re- 

01 the petition of, 4 fgj. hack to a time previous to the quarrel when 
I. L. R. Oalc. 417. such possession was peacefully enjoyed by one or 
other of the disputants. 

Per Ainslie, J. : — In dealing with the civil rights of a subject under a. ttc, 
Abdool V Lucky- Criminal Procedure Code, it is 


fiovoin Mnniriiii A incumbent on the Magistrate to limit the operation 
♦It R T T p n 1 order to such reasonable time as may be 

ptners, o l. L. R. ualc. necessary to enable him to hold a full and sufficient 

enquiry, as to whether the act prohibited as likely 
to cause a breach of the peace is within, or is in excess of, the legal right 
of the person forbidden to do it ; and, if necessary, to deal with the case 
under the other provisions of the Criminal Procedure Code, which enable 
him to meet cases of probable breach of the peace. 

Per Broughton, J. ; — Where an order on the face of it appears to have 
been made without jurisdiction no subsequent explanation can make it 
good. 

On the 20th March 1879, A. applied to have certain lands, which he 


Gobind Ohunder 
Moitra v. Abdool 
Sayad & others, 6 1. 
L.R. Calc. 835; S. 0. 
8 0. L. R. 217. 


hadJately purchased, registered in his name. The 
order of the Deputy Collector, declaring that A. 
had proved possession, and was entitled to registrar 
tion, was not passed until the 24th December 1879. 
Prior to A.’s purchase, B. and C. had, on the 6th 
March 1879, obtained registration of the same pro- 


perty. The proceedings were sent to the Commissioner, who on the 29th 
September 1880, declared A. to be entitled to the land : and in Oelober the 
registration in the names of B. and C. was cancelled, and A.’s name was 
finally registered. In July 1880, proceedings under section o30 of the 
Criminal Procedure Code, (Act X of 1872) were commenced upon the 
petition of cei’tain ryots, who alleged that other lyots, at the instigation of 

A. were going to do acts which would lead to a breach of the peace. The 
Deputy Magistrate, ihe same person who, as Deputy Collector, had decided 
the land registration case in favour of A. proceeded under section 630 to 
consider the question as to who was in possession, and found that B. and C. 
were in possession. Held, that the Deputy Magistrate could not, in these 
proceedings, set aside the order which he had made in the registration 
case, as that order could only be set aside in a regular suit. The proceed- 
ings recorded by the Deputy Magistrate did not sot forth in express language 
that he was satisfied that a dispute likely to create a broach of the peace 
existed in respect of the land in question, bet\Yoen A. on the one side, and 

B. and C. on the other, nor did it set forth the groimds upon wliich he was 
so satisfied that such dispute existed. 

. Held, that the proceeding was therefore defective. In the proceedings, 
tiie Magistrate referred to a police report, which, however, did not show 
il^t a breach of the peace was imminent. Held, that although this report 
Ixij^htbe taken to be incorporated by reference, jet that it was not sufficient 

justify the order. 

60 
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' ' ^ ' ',^1 

; ^ Fer Field, J. s — ^U nless the parties are able to show thsjt there is each ft 

dispute as is likely to induce a breach of the peace, the Magie^rate should 
hold his hand and not proceed futther. When the rightiE^jj|i|&e parties 
have been determined by a competent Court, the dispute is at’aS^iid, and it 
the duty of the Magistrate to maintain the rights of the successful party, 
and the proper course for the Magistrate to pursue, if the defeated party 
does any act that may probably occasion a breach of the peace, is to take 
action under section 491 of the Criminal Procedure Code, and require from 
such person security to keep the peace. 

Aet^:u ^ order to justify a Magistrate in interfering under, section 630 of the 

iseaT Damodur Biddya- Criminal Procedure Code, (Act X of 1872) it is ne- 
dhur Mohapatro v oessary that he should be satisfied that there exists 
Syamanund Dey, 7 I. ? dispute concerning land which is likely to induce a 
n 1 QQiu* fl i* of thepeace^ e., there must be a reasonable 

L. R. ualc. 385 ; S5. U. apprehension that a disturbance of the peace is likely 

8 0. L. R. 514. to occur, rendering it necessary for him to take 

immediate steps to prevent it, and not merely that it is probable a breach of 
the peace may occur if proceedings under section 580 be not taken. 

Quaere : — ^Whether it is necessary that a preliminary proceeding should 
first be recorded to give the Magistrate jurisdiction. * 

8.14^ In proceedings under section 530 of the Criminal Procedure Code, the 
VgK Kristo Takur ^'^o^strute recorded the following words : Whepea]9 

1 AT rsi. from the police report a broach of the peace proba- 

V. Qolam All Chow- found that certain persons were in posseS'^ 

dry, 7 I. L. R. Calc. pion. Held, that, although the record of grounds 
46;S.G.8G.L.R. 245. was unsatisfactory, as the initial i^roceeding did not 
contain within itself all which the law requires to be recorded, via., in the 
first place, that ihe Magistrate is satisfied that a dispute likely to induce 
a breach of the peace exists, and in the second place, the groiind upon which 
he is so satisfied, yet that, as the police report from which the grounds for 
apprehending a breach of the peace appeared ts^s incorporated by refer- 
ence, the fijjal order was not defective. In re Gobind Chunder Moitra, (1. 

L. R. 6 Calc. 835) distinguished. No sufficient evidence of possession was 
produced before the Magistrate, but evidence as to the title of the person 
in whose favour the Magistrate found was given, and the Magistrate based 
his decision upon the latter evidence, ajid determined the case with refer- 
ence to the merits of the claims of the parties to the right of possession. 
Held that, although the Magistrate would have been justified in looking to 
the evidence of title in corroboration of the evidence of possession, he was 
wrong in basing his decision on the evidence of title, and his order was set 
aside. 


8 . 14 ^ 

AciX. 


A Magistrate cannot, under section 530, Code of Crirflinal Procedure, 

Bunwari LaU Mis- ^ 

• t D i possesfaion until he has reaped the crop standing pn 

ser m re s na^ and then that he Bhall give way to 

BadhftPershad Singh, another. When there have been long ^nding 
1 0. L. B. 136. pates in the Courts, he should determine who 

in peaceable possession when they commenced. 



If 
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The etistehce of 

, . Srighnagi^ohiin 
fiysaek in 0. L. 
B.68. 


the oitonmetenoes mentioned in Explanation I, ia a a. ]<«, 
condition precedent to the action of a Maj^istrate, 
under section 6f8, Code of Criminal Procedure (Act 
X of 1872). If the matter is one which cannot 
properly be dealt with under section 518* it does not 
fall witliin that section, and bein^ a judicial proceedinj?, is not protected by 
section 620 from the action of a Court of Revision under section 297. 

A proceeding under section 630, Code of Criminal Procedure, (Act X 

A1H1<«1inTi<lAr ItiawAa must be recorded by the Magistrate stating Jest.** 

^UKUwraaern^as grounds of his being satisfied of the existence 
In re, 1 O. X*. S. 48. dispute regarding land, &c. likely to induce a 

breach of the peace, before he can order a person t(f be retained in posses- 
sion thereof. 

A Magistrate cannot bind over a person to keep tho'peacc, unless he 
has adjudicated on evidence taken in the preseuee of that person that a 
breach of the peace is probable. If such person fails to attend on a sum- 
mons duly served, a warrant should issue (section 494) ; the order for 
eecurity cannot be passed ex parte. 




The^ doubt upon 

Ri^a Leelanund 
Singh Bahadoor 
re, 1 0. L. R. 273. 


s.ue. 

ActX., 


m 


Act 


which a Magistrate can act, nndor section 531, Code 
of Criminal Procedure, (Act Xof 1872) must arise 
from liis inability to decide on evidence offered by 
the contending parties as to their possession, and not 
on a doubt entertained without such enquiry, A 
Magistrate acting under section 530, cannot iuterpot the meaning of a 
decree of a Civil Court. He can determine only the fact of actual posses- 
sion. 

It is only when, after recording a proceeding under section 530, Code of 
^ ^ Criminal Procedure (Act X of 1872) and taking 

Ram^ DOOnaaree ue- a Magistrate decides that neither party is 

bee in re, 1 0. L. R* in possession or is unable to satisfy liimself as to 
86. which party ia in possession, that he can, under 

section 531, attach land in dispute. He is not competent summarily to 
order attachment without such preliminary proceedings. 

When after enquiry a Magish-ate finds that there is no sufiicient cause 
for proceeding under section 621 of the Code of 
Criminal Procedure, he is coni])etcnt to let the mat- 
ter drop. As a Court of Revision, the High Court 
will not enter upon a consideration of the value of 
the evidence on which the Magistrate decided, to 
act. 

There being no present danger of a breach of the peace, the fact that 
iT«. such a breach is likely to take place at a future time ’“* 
Umatwurn san ra justify a Magistrate in making an order under 

y. Beni MaoiinD Roy, 530 of the Criminal Procedure Code (Act X 

, 7^0. L. R. 362 of 1872) . The duty of making an enquiry under 

. nation 583 of the Criminal Procedure Code, should be deputed to a Magis- 
not a canungoe. ' 


S.13S, 


flhonai Paramanick 
▼. Jogendro Shaha & 
■anothor, 1 0. L. R. 
486. 


mi. 
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, 8.146, 
ietX.. 

m2. 


On the death of one of the persons concerned in a matter under section 
Ranee Anondo- 530, Code of Criminal Precedure (Act^ of 1872), 
just before t^se proceedings terminatSHSItii favour of 
that person and another, though it would be more 
regular for the Magistrate to postpone the proceed- 
ings, and make his representative a party in his place, 
the proceedings are not necessarily bad since the 


tnoyee Debee v. 
Luchman « Pershad 
Gtogo& others, 2 0. 
L. R. 264. 


8.6.145, 
144. Aot 


death has prejudiced no one. 
In an 


inquiry under section 530 of the Code of Criminal Procedure 
X, 188 ?. Juffffodesharv Chow- ^ 1872), the only thing to be determined is 

A • actual possession. In a dispute between 

p ^ lunatic and the manager of his estate, 

re, 3 U. L. R. 94^. with regard to the possession of certain property, 

the Magistrate attached the property under section 531 of the Code of 
Criminal Procedure, on the ground that he was unable to satisfy himself as 
to who was in ];)ossossion. It had been proved before him, that the wife was 
in actual possession, but there was a doubt as to whether she was not in 
possession merely as the agent of her husband. Held, that section 530 has 
only to do with actual possession ; and that the Magistrate should have 
decided that the wife was in possession. * 


8 . 146 . 
jLCtX.. 
. 1882 . 


If. 141. 
MetX^ 
1882. 


Ill a proceeding under section 530 of the Code of Criminal Procedure 
Baikunt Kumar & ^ 1872), the Magistrate must decide the fact 

others, petitioners in 

re, 3 0. L. R. 134. 

bound thereby. 

Per Prinsep, J. : — The local enquiry referred to in section 533 should 
be restricted solely to some question relating to the features of the property 
about which the dispute has arisen ; and should not be directed to any 
matter which can be proved before the Magistrate by oral evidence. 


\ — ^ ^ ^ — _ — 

of possession on evidence taken by himself, and not 
according to the resnlt of a local inquiry made imder 
section 533, unless the parties have consented to be 


Where a Magistrate made an order under section 518 of the Code of 
Shurut Chunder Ba- Procedure (Act X of 1872), directing one 

neijee & others v. 

Bamachurn Mooker- 
4 G. L R. 410. 


of two rival haut proprietors to remove his haut to 
such a distance as to render it useless for the pur- 
poses for which it was established, it was held that 
jee, 4 G. L. R. 410. the order came within the purview of the Pull Bench 
decision of Gopi Mohun Moulik v. Taramoni Chowdhrani, 4 0. L. R. 309 ; 
6 I. L. R. Calc. 7, and might he set aside as in excess of jurisdiction. 

Where the proceeding recorded by a Magistrate, under section 630 of 
CrhTinder Madhub Criminal Procedure Code, ia based on materiala 


which do not disclose sufficient groimd for consi- 
dering that a breach of the peace is imminent, as 
order calling upon the parties concerned in the dia- , 
pute to attend in Court, and give jn a -written sta^,{i,, 
ment of their respective claims, in respect of the fact of actual posse8Bion.‘of ' 
the subject of dispute, may be set aside as made -without jurisdiction. /«-, 


Oliose y. Juggut 
OhimdeT Sen, 4 0. L. 
R.483. 
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A certain mon/ah having been sold in execution of a decree obtained 
pe- Tipon a mortgage, the purchaser claimed a right 
. Q under the sale to a haut appurtenant to the mouzah, 

^ and was put by the Nazir of the Civil Court into 
symbolical possession of the haut as well as of the 
mouzah. The judgment-debtor refused to give up actual possession of the 
haut, maintaining that it was debutter property of which he was the g 
shebait. A breach of the peace being imminent in consequence of the rival Act x-, 
claims? pro^edings were taken under section 530 of the Criminal Procedure 
Code (Act Sfof 1872), and the Magistrate finding that the judgment-debtor 
was in actual possession of the haut made an order maintaining liim in 
such possession until ousted by a Civil Court. Held, (setting aside that 
order) that the Magistrate had no power under section 530 of the Criminal 
Procedure Code, to direct the judgment-debtor to be retained in possession 
until ousted by a Civil Court, but was bound to see that the possession, as 
given by the Nazir was maintained, leaving it to the debtor to substantiate 
ms claim as shebait in a Civil Court. 


Qhuttraputjing, 
titioner in rq, \ 
L. R. 200. 


The Court accordingly directed that the purchaser be restored to pos- 
session, and that the Magistrate do see that he is kept in possession until 
ousted by due course of law. 

Section 530 of the Code of Criminal Procedure (Act X of 1872) con- g 
Harak Narain Singh disputes between owners as well as occu- 

Jackson, J, ! — ^Where a zemindar has let his 
5. 0. Jj. R. 2o7. lands in farm, he, his farmers, and the occupying 

ryots, are all, in their degree, concerned in any dispute as to possession 
which may arise, and they ought to be maintained in possession of the 
interests which they severally enjoy. 

Sutherland v, Crowdy, 18 S. W, R. 11 cited. Empress v. Thakoor 
Doyal Singh, I. L. R. 3 Cal. 320 commented upon as having gone too far. 

A Criminal Court ought not to interfere in cases where a purchaser 
Pravaff Singh v ^ decree is resisted in getting actual possession 

Fwool Hossein, 6 o‘. f bonglit the procedure 

i « to be adopted in such cases, being that provided m 

L. R. 206. Chapter XIX of the Civil Procedure Code. 

When the person on whom a notice has been issued under section 521, s. m, 
Mothoor Ohtinder Crimiiial Procedure (Act X of 1872) applies 

naa. {ti mil 9 r T n Magistrate is hound to appoint one, 

*’ • ■ cannot decide the matter hy a local enquiry. 

509. 


has been pas8e<l by a Civil Com*t determining the s. us, 
rights of the parties to a suit to disputed land, it is 
Magistrate’s duty to uphold that decree, and hS can- 
not, as between such parties, proceed under section 
530 of the Code of Criminal Procedure to decide 
.jsfresh upon the question of possession. 

, , . , Boy Mohun Boy v. Wise, 16 S. W. B. 24 and Raneegunge Coal Assooia- ' 
lion V, Hemlall Ohatwal, 24 S. W. B. 17 followed. 


Where a decree 

Bholanath Ohose y. 
Mothoor Mundle, 7 
0. li. R« &16* 
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^ The purchaser of an interest in land at a sale in Execution of decree, ! 
" <11. -uv T 1 obtained an order for possession tm4er section 263 

^ SneiKh Laloo v. 254^ y\ll of 1859, and a dispute arose betwe^ 
Adam Sircar Gov- another person who had some interest in 

emment v. Suijakant the land, as to what passed under the sale certificate; 
Achaxjia ; Dengoo Without ascertaining the rights of the parties, the 
Sheikh Adam Sircar Magistrate made certain orders, the effect of wHch 
& others 17 S. W. R. exclude the auction-purchaser for some time 

^ Or. R. 37^ * from exercising the right alleged to have pdSsed to 

him under the purchase. Held, that tlffe Magistrate 
ought to have made no order at all with reference to the property, leaving it 
to the parties to determine their rights in the Civil Court, and that he had 
g ample power under the section to do what was necessary to prevent a breach 
Aotx, of the peace. The High Court may interfere with, and quash an order 
***** passed by a Magistrate under section 62, Code of Criminal Procedure (Act 
XXV of 1861), when the order is such that it was beyond the power and out 
of the jurisdiction of the Magistrate to make it. 

Quoere : — Whether pleaders have a right to be heard in such cases. 

Aix order passed by a Magistrate \inder section 518 of the Code of Cri- 
liixl, Tur^i^„4. o;^nr A niiiial Procedure (Act X of 1872), is not of the na- 

1882. MOKUt Sing in re,b ^ure of a judicial proceeding, and is, therefore, not 

N. W. P. Rep. All. 16. o^jen to revision by the High Coui*t under section 

297. 


a 144, 
Act X., 
181^9. 


a 144, 
Act X.y 
1883. 


The legality of an order made by a Magistrate under section 62 of Act 
^ XXV of 1861, (section 518 of Act X of 1872) can 

Kedamath V. Rugho- questioned by a Civil Court, 
natn Ss others, 6 N. Civil Courts are, however, bound to respect 

W. P. Rep. All. 104. an order passed by a Magistrate when he is acting 
within his jurisdiction, i. e., within the powers conferred on him bj law, 
and if his proceedings show due diligence in satisfying himself of the ne- 
cessity of the order, they cannot question his discretion. In a suit to estan 
blish a right to continue a market, and to hold it on certain fixed days, by 
cancelment of the order of a Magistrate directing that it should not be held 
on those days for fear of riot, and of loss to the owner of another market, 
the plaintifE’s right to hold the market on the days named in the plaint, was 
decreed subject to the prohibition created by the order of the Magistrate. 

Where a dispute arises as to the right to the possession of lands and 
buildings, a Magistrate, if he considers a collision bet- 
ween the parties and a serious breach of the peace iip.- 
minent, may properly proceed under Chapter XXXIX 
instead of Chapter XL of the Criminal Procedure -^ 
Code (Act X of 1872). if the Ma^trate had juris-, 
diction, the proceedings, not being judicial, cannot , 
he revised by the High Court. £xi order te abstainV 
from interference with a temple and its jwoperty, a ; 
an order to abstain from a “ certain act ” within the meaning of section 618 
of the Criminal Procedure Code. . ’ ' 


Elavarisu Vanama 
Malai Ramanuja 
deenpvami v. Va- 
saiw Malai Rama- 
iii\]‘a Jeeyar, 3 1. L. R. 
Had. 354. 
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m 


■T 


A Ho^gistrate has no OTOuud for proceedings under Chapter XXII of i 
PrOCeedinSB of 13th Criminal Procedure Code, where there is no dis-' Aot^"'" 
July 1868* 4 Wml actual possession of either the 

Rep. RuL 12, 


pute as.to tnc 
■■“^^v^^land or crop. 


im 


The inquiry contemplated by Chapter XXIT of the Criminal Procedure 
Proceedings of 13th XXV of 1861), is a personal inquiry before 

Hov 1868* 4 Mad Magistrate who makes the order. 

Rep. Rul. 2a. 


The jurisdiction given by section 320 of the Code of Criminal Procedure g 
Proceedings of 4th 1861), to decide for a time the right to ac^x4 

Tovi 1 QAQ A enjoyment of property, should not be exercised except 

aan. loou, 4 Jn.aa. clear and satisfactory proof. Where the only 
Rep. Rul. 26. evidence is that of user, it should be such as to show 

satisfactorily, acts of enjoyment exercised as a matter of right, and permit- 
ted uninterruptedly for some considerable length of time. 


In order to give a Magistrate jurisdiction to make an order regarding 
Proceedings of 15th the possession of land under section 818 of the Code 
Mqv iftfiO A Mafi of Criminal Procedure (Act XXV of 1861), he must 
Re ^ R 1 4Q * be satisfied that there exists a dispute likely to in- 

R6p. RUi. au. duce a breach of the peace, and he must regard the 

grounds of his being so satisfied. It is not sufficient that there is a mere 
scintilla of evidence, but there must be some evidence from which the Ma- 
gistrate may reasonably draw the necessary conclusion of fact. The ques- 
tion whether any such evidence existed, is one for the consideration of the 
High Court. 


1 15, 
Act X., 

im. 


A Magistrate proceeding under section 318 of the Code of Criminal 
nf ^^ocedwee (Act XXV of 1861), is bound to examine 

W iQ» 7 n A Jvr H any witnesses tendered in support of tlie respective 

Nov. 1870, 6 Mad. elainis to actual possession of the land in dispute 
Rep. Rul. 4. before passing an order. 


S.14A, 
Act X., 


A Magistrate under section 318 of the Criminal Procedure Code (Act s.i45i 
DastwHuaanff Ja- XXV of 1861) is to iuquire into the qiiestion who is 
•• T 11 A n actual possession of the property in dispute, with- 

naqi V. Fell, 6 Boxd. considering how that possession has been ob- 

Rep. Crown Cases, taiued. 

9P. Harriot for the petitioner : — 

The Magistrate says “ that possession, if once obtained, whether legally 
or not, cannot be msturbed luiless by due course of law. But section 318 of * 

. the Code of Criminal Procedure (Act XXV of 1861) does not protect pos- 
' session obtained illegally, e. g., by force or fraud. Suppose a trespasser to 
Venter into a Vacant bungalow, can he he said to be in possession of it. 

Here the possession obtained was fraudulent and by trespass.” 

. OoTiGH/0» J. In case, the Magistrate has found that FeB is in 
' actual possession of the property, and that this possession was obtained un- 
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der the authority of the Dastur, and it does not appear that the power of 
Attorney which Fell held from the trustees of the mortgagees was ever re- 
voked ; but this is immaterial, for sebtion 318 of the Code of Criminal Pro^ 
cedure requires the Magistrate merely to see which party is in actu^ pos- 
session of the property in dispute, since it provides that in cases of disputes 
relating to the possession of land, premises &c. the Magistrate shall call on 
all parties concerned in such dispute to attend his Court, and to give in a 
written statement of their respective claims, as respects the /ac^ of actual 
possession oi the subject of dispute.’^ In another part of the section' it is 
provided that “ the Magistrate shall, without reference to the merits of the 
claims of any party to a right of possession, proceed to inquire which party 
is in possession of the subject of dispute,’’ and though the word actual ” 
• does not occur in this part of the section, we must read that part with re- 
ference to what precedes it. It cannot be supposed that where the Magis- 
trate is to call upon the parties to give in their statements as respects the 
fact of actual possession only, he is to go into the question of leg^ posses- 
sion, which it is for the Civil Court alone to decide. The object of the in- 
terposition of the Magistrate under the section is to prevent a breach of the 
peace, and with that view he should keep in possession the party which is 
found to be in actual possession. The Magistrate here has inquired into 
the fact of actual possession, and. has found that Fell was in such posses- 
sion. The propriety of this finding on the evidence cannot be questioned 
here, and,*as there is no ground for holding that an error in law has been 
committed by the Magistrate, we must reject the application,” 


a U7, 
ActX., 
ISBS. 


Where A. complained merely to the Magistrate that “ a certain road 
D D 1 IT been obstructed by B. and others.” Held, that 

Reg. V, RU^m y Magistrate was not bound to enquire into the 
& others, 2 B. L. R. matter under section 320 of Act XXV of 1861. 

Ap. 9. 


A Joint-Magistrate cannot 


&i45. 

Act X.. 

Reg. V. Runjeet Mol- 
W. R. Cr. R. 


la, 2 S. 

31. 


award possession* under section 318 of the 
Code of Criminal Procedure (Act XXV of 1861) 
without making a formal enquiry. * 


Atw, Taking the statements of both paHies without recording evidence hi 
Reff.v.SonaooUah. proof of either is not an “ enquiry.” No enquiry 
9 ft w R n n AA should be made, nor order giving possession to one 

^ o. w. n. ur. K. 44. other passed, under section 318 of the 

Code of Criminal Procedure (Act XXV of 1861) save on the supposition 
that the dispute is likely to cause a breach of the peace. ^ 


A Magistrate can maintain a chowkidar in possession of his chakeran 
Rait V 7ominda.i> 1^^, (i. 6., land Set apart for his subsistence by his, 
ftf flAl'tfnni. 1 ft w- zemindar). Any such order of the Magistrate is 
R flr R ^ **’ ^ appealable to the Superintendent of Police. In a . 

K. ur. It. la. miscellaneous case (not a judicial proceeding) tIi^,-« 

Magistrate is not required to record his final order in English. '' 
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A Magistrate cannot under section 62, Criminal Procedure Code (Act s. 144 ,, 

of n* 


Sheeb Ohunder 
BhuttSicharjee y. Sa- 
adut Ally Khan, 4 S. 
W. E. Or. R. 13. 


XXV of 1861) interfere with the ciril right 
land-owner to Establish hdis within his estate, and 
to hold them on any day most convenient to him. 


The Magistrate had on the compLiint of the defendant, passed an order, s. 147 , 
Maheschandra Moo- section 320 of the Criminnl Procedure Code, 

forbidding the plaintiff to retain possession of a piece 
of land to the exclusion of the public, until he had 
obtained the decision of a competent Court adjudging 
him to be entitled to such exclusive possession. The 
brought his suit in the MoonsifP's Court to recover 
land. The Moonsilf gave him a decree for exclusive 
land. On appeal, the Judge held that the Moonsitf had 


kerjee v. Ramutan 
Palit & others, 5 B. 
L. R. App. 68 . 

plaintiff accordingly 
possession of the 
possession of the 


no jmdsdictiou to try the (question whether the public had fi right of way 
over the land. The Judge's decision was reversed in special appeal, and 
the case remanded to the Judge to try the issue, whether the pl iintiif was 
entitled to the exclusive use of the land. (Rooke v. Pyari Lall, 3 B. L. R. 
App. 43) distinguished. 


An order of a Magistrate retiiniug parties in possession of laud can 

Shoindoo Noshyo v. 


S. 1 15, 

only be passed after due judicial enquiry, as re- 


Runglal 
others, 21 
Cr. R. 21. 


Jhah 
S. W. 


& 

R. 


quired by the Code of Criminal Procedun^ (Act X of 
1872), section 530, A Joint S<_ssions Judge lias no 
power to act in sucdi cases under section 295 which 
applies only to the Sessions J udge of the Division. 


The High Court cannot interfere under section 15 of the Charter Act, 
Ohunder Nath Sen '^'Wlers duly passed by a Ma^dsirate under sec- 


& another in re, 2 I. 
L. R. Calc. F. B. 293. 


with orders duly ])assed by a Magistrate under sec- 
tion 5 IS of the Criminal Procedure Code (Act X of 
1872). 


V. Taramoni Ohow- 
dhrani, 5 1. L. R. Calc. 
7;S. C.4 0. L.R. 309 
F.B. 


A Magistrate is not empowered to pass an order under section 518 of s. i«, 
Gopimohun Mullick ^ 1872, which has more than a temporary opera- 

tion ; the grant of wliat is in effect an order for a 
perpetual in junction is entirely beyond his pow'ors. 
When a plaiifbiff alleged that he had held a haut on 
■^liis own land for many years on Tuesdays and Fri- 
days ; that the defendant had set up a rival haut on 
‘ these days and prevented persons from attoiuliiig the jdaintitt* 's haut ; that 
this led to disturbances which ended in an order being made by the Magis- 
. trate prohibiting the plaintiff from holding his haul on the said days, and 
that the plaintiff suffered loss aud damage in consequence. Hold, that 
assuming these facts to be true, the plaintiff was entitled to a decree, 
cU^laring as against the defendant, that the plaintiff had a right to hold his 
■ Haut on Tuesdays and Fridays. 

60 ^ 



466 


DIGEST OP CKCMINAL CASES, 




MX., 

ms. 


Hdd that proceedings under section 818 of the Criminal' Procedure 
TAm’ivnn ir ^ode (Act XXV of 1861), are judicial proceedings 
. PEj SO • tlje meaning of section 404 of that Act, and 

that therefore the High Court has power to interfere 
with on order passed by a Magistrate under suclii 
section. Under section 318 a Magistrate is bound to 
inquire who is in actual possession, without regard to the question of who 
is legally entitled to possession of the premises in dispute. 


Magistrate of Eheda, 
4 Bom. Rep. App. 
Oiv. 153. 


saisa, The concluding clause of section 311 of the Code of Criminal Proce- 

"iSlx^-LaljiXJkhedav.Jow- it_ prerents the 

la n la jpr fia Givil Courts from entertaining a suit to restrain ar 
Da DOWba os anotner, Magisti'ate from carr 3 "ing out an order made under 
8 Bom. Rep. Giv. 94. sedion 808, or a suit for damages against the Ma- 
^ ^ gistrate, or any other person in carrying out such order in the manner pro- 
vided by law, does not bar a person against whdm such an order has been 
carried into effect, from instituting a suit to prove that land declared by 
the Magistrate to be public, is his private property. 


CfaAp. 

vim 


Held, that the object of Chapter XXII of Act XXV of 1861 is to 


Bep. (Agra) 33. 




AcVi; Oovt. V. Qholam Ma- Reserve the peace, .and that the Magistrate’s duty is 
, 18 W. ^ %x xrr T% maintain the party found to be in possession 

homea, 1 N. W. P. without reference to merits. 


& 115 , 
Act X., 
1889. 


S.145. 

ActX., 

1889. 


Under Act XXV of 1801, section 318, the Magistrate, if satisfied that a 
Reg. V. Omirtonath concerning Land is likely to result in a 

Jha I another. 1 Ind. ® m?- 

T Iff Q QQQ stating the grounds of his being so satisfied. This 

JUr. W. b. oyy. U proceeding ” should show on the face of it, that 

there are reasonable grounds for ai>prehcndiug a breach of the peace. 

Under iMs section the question of title is excluded, and the Magistrate 
is equally prohibileil from grounding a primd facie ease of possession on the 
title shown in evidence by either party. He should confine himself to 
ascertain what was the sulijecb of the dispute, and the question of the 
possession. 

A dispute having arisen as to the possession of 109 plots of land to 


Azim Moilah v. Sa- 
too Poramanick & 
others, 10 C. L. R. 
523. 


which a claim to possession was made by the ryots of 
village A. on the one hand, and^by the ryots of village 
B. on the other, the Magistrate instituted a proceed- ,* 
iug under section 580 of the Criminal Procedure Code, 
(Act X of 1872), in respect of ail the 109 plots, but 
having taken evidence dealt in his order with 12 only, directing that the 
ryots of village B. should be kept in possession. Held, that it appearing, j 
that all the 109 plots were covered by the same state of circumstances^' the, 
Magistrate had exercised a sound discretion in acting as he did. " ^ ; 
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' Wtere a Magistrate ^ is no sufficient reason for pro- s/i^ 

^ V cOe^pg under section 521 of the Code of Criminal 

^Issurchnn467 Prjioedure (Acif X of 1872), he may let the matll^ ' ' 

drop and the High Court will not as a Court of 
vision, interfere with his action. 

In the matter of Sonai Paramanick, 1 C. L. R. 

486 followed. 


ft Koliolium Natli ft 
another in roi 11 0. 
lit R. 8i35« 


Sufficiency of evidence to justify proceedings under section 631 of the s.h«. 
Deo Saron Singh Procedure Code, Act X of 1872 considered. 

v. Tnisi Kant ft 
others, 12. 0. L. R. 

22L 

A dispute between a zemindnr and his lessee as to the right to receive s. 14 *, 
Proceedings of 11th ^ possession ’ ’’ 


Feb. 

486. 


1873. Weir, 


within the meaning of 


section 530. 


of lands 


The omission to 

Proceedings of 9th 


August, 1870. 
436. 


Weir, 


record a preliminary proceeding to the effect, that a 
dispute likel}^ to induce a breacli of the peace exists, 
will not invalidate an order under Chapter XL, unless 
it can be shown that the party was prejudiced by the 
omission. 

requires the Magistrate to ascertain who, at the time of 
the enqmry, is in possession. This enquiry he is 
Weir niake without reference to the merits of the cbiim 
^ ' of any party to a right of possession. Section 534 is 

* the only provision whicli enables a Magistrate to 


Section 630 

Ohockalingam v. 

Ammalachi. 

* the only provision 

restore a dispossessed party, and the power can ojily be exercised in cases in 
which there has been a conviction of an (»ffeiice attended by criuiiual forcq 
and dispossession has been effected by moans of such criminal force. 

The ruling in- H. C. Proceedings, 9th January 1871 (6 M. H. C. Rep. 
App. 13.) overruled. 

‘The above ruling followed : — For the purposes of Chapter XL, a temple 
may or may not bo in the poss*^ssion of certain 
classes of persons to the exclusion of others. 


S. 532, 
Jict X., 
im. 


Proceedings of 16th 
Nov. 1880. Weir, 438. 


of a Magistrate to make an order under section 632 a 147 , 
docs not arise, unless it appears that the subject in 
dispute is open to the use of the public, the right 
having been exercised within three months from the 


The jurisdiction 

Proceedings of 11th 
Nov. 1874. Weir, 440. 

date of the enquiry. 

Section 634 docs not empower a Magistrate other than a District Divi - a 
Mahomed Oawther class Magistrate, to pass orders adjudi 

PUlai ft others, ac- 
^ed. Weir, 44& 


eating on claims of disputed possession. 


133 
AotZ, 
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IKxjee V. Mohamed 
Sabir, 10 I. L. R. 
Oalc.78; S.O. 13 0. 
L. R. 410. 


It is the duty of a Magistrate, before taking proceedings under section . ' 
.Obboychandra Moo- Criminal Procedure Code, (Act X of 1882) I 

to satisfy hinlself whether there is any dispute likely 
to cause a breach of the peace, and that the suggested 
apprehension of a breach of the peace is not merely 
colourable, and made to induce him to deal with 
matters proj)erly cognizable by the Civil Court. 

A dispute existing between one of the co-sliarers of an undivided estate, 
Beni Narain v Ach- lessee of sinother co-sharer, as to the right 

. K T j -D latter to collect rent, such right being de- 

iUl fiJvy ^ ^ ground that the lessor was not in pos- 

*• ' session of her share, an inquiry was made under , 

Chapter XII of the Criminal Procedure Code (Act X of 1882) and the lessor 
was declared to be in possession of her share. Raid, tliat the provisions of 
that Chapter were not applicable to the dispute in question. 


EJECTMENT. 

The effect of an order of ejectment und(u‘ section 53 6f the Rent Act, 


Duijan Mahton v. 
Waiid Hossein & 
others, 5 l.L.R. Calc. 
136. 


(Bengal zVet VllI of 18(>9) is to dispossess the ryot-s; 
not only of the land, but? also of the crop standing 
thereon, the object of such a^ ejectment being, to 
terminate completely the connection between the 
parties as landlord and tenant. 


EUROPEAN BRITISH SUBJECT. 


444 , 454 . 
2882 . 


Whether or not an accused is an European British subject is a matter 

Joseph Parks pri- ^ determined judicially by the Court of 

a ITT Session on the ovi{lcnce, in the event of the prisoner 
soner, 10 S. W. R. raising that question. 

Cr. R. 6. 

Section 84 of the Criminal Procedure Code (Act X of 1872) must be 


Empress v. Allen' 
& others, Quiros & 
another in re, 6 I. L. 
Ri OalCi 63 i Sf Cf 0 0i 
L. R. 463. 


construed sti'ictly with section ^72, and before a Euro- 
pean British subject can be considered ,to have 
waived the i)rivilege conferred upon him by sectlpn 
72, it must appear that his rights under that section 

liiivebeeu clisUiictly iiiiide known to- him, and that 

he must have been enabled to exercise his choice and 
judgment, whether he would or would not claim . 
those rights. The provisions of section 72 of the Code of Criminal Pi^oce- 
dure, relating to the kind of Court which shall have jurisdiction, and shall 
not have jurisdiction, to enquire into a complaint or try a charge against a 
European British subject, constitute a privilege-r— that is to say, they am 
not so much words taking away jurisdiction entirely, as words which con-* 
fer on the British subject a right to be tried by a certain clasT of Magia**' 
trates and by no others, which right the Code enables him to give up.^ "No 



EXiLMINATIONlOF ACCUSED. 


m 


person can by waiver or consent enable a Magistrate or a Judge to try a 
case which he is dis-^uaJlilfled ipc try by some circumstance not personal to 
the accused. Reg^. v. Bholanatn Sen (2l[. L. E. Calc. 23) distinguished. 

The waiver of privilege spoken of in section 84 must be an absolute 
giving up of aU. the rights, with reference to Chapter VII of the Code of 
Criminal Procedure, which a European British subject has ; and the words 
dealt with as such before the Magistrate ” mean everything contained in 
the chapter,^ — ^that is to say, the tribunal having cognizance of the case ; 
the procedure, and also the punishment to which the accused would be 
liable. 

B. who was charged before a Magistrate, who was competent to inquire 
tr llAmll A coiiiplaiiit agaiiist ji European British subject, 

impress V. ^ ^itii an offence triable by him, claimed to be dealt 

1. L. R. All. 141. with as a Europenn British subject. B. did not 

state the grounds' of such claim. The Magistrate did not decide whether 
B. was or was not a Enropoau British sulqect, but proceeded with the case, 
dealing with him as if he w'ore not a European Britislijsiibject, and sentencing 
him to rigorous imprisonment f(>r one year and to a fine. On aj)poal by B. 
the High Court remanded the case to the Magistrate in order that he might 
decide in the manner directed by section 83 of the Criminal Procedure 
Code (Act X of 1872) whether B. was or was not a European British 
subject. 

The Magistrate having decided that E. was a European British subject, 
held that, this being so, and it appearing that the ^lagistriite had dealt 
with B. as other than a Euro 2 :)oan Britisli subject, B.'s (rial was void for 
want of jurisdiction. Also that the Magii^U-ate having tried the ease with- 
out jurisdiction, the High Court could not proceed wllli B.‘s appeal on the 
merits, with a view, in the event of its dc'ciding that tlu^ offence of which 
B. was charged had been established, to the ri»ductii>n of the sentence 
passed upon him by the Magistrate, to one which lie was competent to pass 
under section 74 of the Criminal Procedure Code. 


EXAMINATION OP ACCUSED. 

A Deputy Magistrate is boiind to examine the accused under section 
Reff V Bissessur Criminal Pr(>codure (Act XXV of 

Sein ^*9 S W R. Or* answer to the charge brought against him. 

R.6i * ’ 


$33. Ac£ 


Where a statement made by a prisoner before a Magistrate though new 
DAflT TT pAtiiTnhAr signed by the Magistrats does not contain the cer- 
xviT iT* * 1 VI a w D titieate directed by section 205 of the Code of Crimi- 
Dhobee, 14S. W. R. Procedure (Act XXV of 1801) it does not of 
Or. R. 10. itself contribute primd facie evidence of the exami- 

nation witl^n the meaning of section 366 •of that Code ; and if other proof 
is hot given to show that the statement was made by the i^risoner before 
the Magistrate, the statement is not admissible as .evidence at the Sessions. 



m 


DIGEST OF CpiMINAD CAUSES, , 


BeiOT$ crixninating a man upon his l^xami^ 

Eeg. V. Musdamut necessary to jeee that such etat^ent .haik ;: 


Hircod, & 
deen,7 8. 
R.49. 


Monirud- 
W. R. Cr. 


been delibei^tely made and ^r^e^ded ;. that^ 
being recorded, it has been sh6iim or r^ ^ tha ac?< 
cased ; and that the examination has been attested 
by the signature of the Magistrate following a ceiTj^ 
tificate to be given under his own hand. i . .^i 

A Magistrate holding a preliminary investigation under Chapter Xll 


as.sis, 

«8,« 

tm 


of the Code of Criminal Procedure JAct XXV of 
1861), and a Magistrate holding a trisu of an offence 
within his jurisdiction and the XIVth C!hd>pter oi\ 
the Code, has power under sections 202 and 250 to 
accused, and to examine him as he, may consider, 
necessary, and the Court of Session has similar power in regard to persons* 
on trial before that Court, but the Procedure Code makes no such provisions 
in respect of parties under trial under the XVth Chapter. 

Act xi The discretion of a Magistrate under section 202, t!ode of Criminal 

1882 . ^ ^ Procedure (Act XXV of 1861), to ask questions of 

an accused is entirely unfettered, though an 
examination under that section should not be‘ of an; 
inquisitorial nature, and a Magistrate should inform 
he is not bound to answer. Answers to questions under,; 


^ Mohima Ohunder 
Ohttckerbntty in re, 
12 8. W. R. Or. R. 77. 

pnt questions to tlie 


Dinoo Roy & others, 
Case of, 16 8. W. R. 
Or.R.21. 

the accused that 


AotX. 

1682. 


8 . 864 , 
AotX., 
1882 . 


that section are admissible in evidence, even if the Magistrate has omitted; 
to warn the accused he need not answer. 

When a written defence is tendered in a case tried under Chapter XV 
Dila Mundul & Criminal Procedure (Act XXV of 

others v.KaUyShaha Magistrate is not bound to take down 

& others 16 8 W R accused by personally examining 

Cr.R.83 ’ 

In recording the examination of accused persons under section 346 
Reg. V. Lucky Narain of the Code of Criminal Procedm-e (Act X o£ 1872) 


Dntt, 8. W. R. Cr. 
R.50. 

the examination was 


&t4I, 

AotX, 

leei. 


in the language in which they are given, a Magistrate 
need not take down the examination in his own’ 
Iiand ; it is enough that he append a certificate that 
conducted in his presence, and contains accurately 
all that was stated by the accused person. 

The examination of an accused person should be taken down in the 
Reg. V. Moonsai ^^SO®.ge^ in which it is delivered, and as far as pos* 

Bibee, 24 S. W. R. ’ 

Or. R. 54. 


sible in the words used by him. 


The authority given to a Sessions Court to examine .an accused, does 
Hossein Bnksh & contemplate the cross-examination of such ac^ 
others v The Em- Judge endeavour, by a series ai . 

at’* n « f * searching questions, to force the accused to 0Fimi-.> 
press, 6 1. L. R. Calc, ^ate himself. The real object invoMld in 

p^wer given to the Court undw section 250 of . 


96;8.0.60.L.R521. 



IXiHIKAlIOKiOS' ACCVSED. 


ill 


; OUoilMuii^i^lu^ in 

re, 1 0.;i 


sevBte 

used fot t1 



AfitX. 

msL 


in respect of the niatter with which 


;6ode of to enable the Judge to aeh: 

McCain from (especiallj if he be undefend^) 

^iUCh explauaifeit;iS|lpjwi^'^p^ any statement made 

by the 6t the case for the prosecution, to elicit 

:&om the acoutilei^ hdw ho proposes to meet such portious of the evidence 
. which, in the opi^n of the Court, implicates the accused in the commission 
of the offence i^h'Which he stands charged. 

V ‘ ‘ Under "s0<|ti^^2SO of the Code of Criminal Procedure (Act X of 1872) 

the Court may from time to time, at any stage of 
the case, examine the accused personally; but the 
Court is not competent to subject the accused to 
aitiii^ft. The discretion given by the law is not to be 
►^'pht^se of driving the accused to make statements criminating 
himself ; hut only for the purpose of ascertaining from the accused how he 
is able tb. meet facts standing in evidence against him, so that these facts 
should iiot stand against him unexplained. Virabudra Gaud, 1 Mad. 199 
quoted and followed. 

It is improper for the Court to cross-examine a prisoner with the ap- 
Empress V. BeharilaU convicting him out of his own 

lose, 60. Lit 4«. j^dice himself ' * - - 

he is charged. 

If the examination of am accused person taken before the Magistrate is 
Pf*A#kao#1iTiM rtf nth afterwards read in evidence at the trial before the 
Nov 1969 5 Mad Court, the whole of it should be read out. 

Rep. Rnl 4. 

The examination of the accused by the Magistrate, not having been now 
Rpc* V Timmi 2 accordance with the provisions of section 

•D ^ * 10 K * Code of Crimiiial Procedure (Act XXV of 

Bom. Rep. 1 ^ 0 . 18(51) wa^not admissible in evidence at the trial be- 

fore the Court of Session under section 306 ; and the evidence being in the 
opinion of the High Court, insuflS.cieiit to support the conviction, the pri- 
soner was acquitted under section 809. It is improper to allow witnesses 
for the prosecution to state that the accused is not of good character. 

1. When the examination of the prisoner by the Magistrate has not s. 

Dait V TTallfl. Lakh- recorded in full, so as to include the questions, 

o 'DAvn Dan required by section 205 of the Code of Criminal 
J BOm. »ep. Procedure (Act XXV of 1,861) it camiot be given in 
evidence at the trial before the Court of Session, 
under section 366 without further proof. 

2. When the examination would, either alone or with other evidence, 
be sufficient for the conviction of the accused, the proper course is to re- 
mand the case to the Cornet of Session, in order that proof may be taken of 
the examination. ^ 

, $, When the evidence, exclusive o| the inadmissible examination, is 
: ' la^^&oient W support the conviction, it may be affirmed by the High Court 
; /Without remanding th 9 >mse, and the admission of such an examination by 
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the Court of Session does not invalidate the trial and conviction under sec- 
tions 426 and 439 of the Code. 

Reg. V. Timmi (2 Bom, Rep. 125) observed upon; . 

It is improper on the part of a Judge when examining a prisoner under 
section 342 of the Criminal Procedure Code (Act X 
of 1882) to cross-examine him. l?he only questions 
which are permissible, are such as will enable the 
prisoner to explain any circumstances appearing in 
evidence against him. 




' A*-', ■ 


Hurry Churn Chuc- 
kerbutty v. The 
Empress, 10 1. L. R. 

Calc. 140; S. G. 13, 

C. L. R. 358. 


The discretionary power given by law to exapiine a^nsohi^ should 
Virahudra Gaud Ex- ascertain from him how he mdly explain 

parte, 1 Mad. Rep evidence appearing against him, and not to 

A, 0 199 drive him to make selr-criimnating statements. 


. FINES. 

Under section 15, Act XXIX of 1867 i lio fine to be imposed for non-pay- 
Reg V Bissessur c«iiuiot bo less than the amount 

Sein, 9 S. W. R. Ci-. 

R. 62. 


A Deputy Sliigistrato lins no authority to order arrears of Municipal 
Reg. V. Brojokishore a person to be paid out of a %e levied 

n tt a a W R Cr where a Deputy Magistrate, considering 

o ^ attachment of a carriage in execution of a 

• dooree of a Civil Court was illegal, because it was 

placed in the custody of the judgment-debtor’s husband, and that the hus- 
band had acted friiudulontly in recovering and concealing the wheels and 
axles of the carriage on its subsecjmmt distraint for arrears of Municij)al 
tax, convicte<l him of an oifence under section 424 of the Penal Code, the 
conviction was set aside. 


S. S. 386, 
3»7, Act 
X., 1882. 


The provisions of section 61 of the Criminal Procedure Code (Act 

Reg. V. JungU Bel- ^7 ‘I' 

j ft u T p An formes imposed under Act XXI of lo.oo ; such hues 
H n cannot be levied by distress and sale of the olfenderis 
47 ; S. 0. 17 S. W. R. property. 

Cr.R7. i' i* J 


An order directing the payment to a witness of a portion of the amount 
Reg V Eartick levied on an accused, held to be illegal in , 

a the absence of proof that the witness sufEered any , 
S?i^R C?R^’ ^ loss owing to the conduct of the accused. / ' 





HelA bj offender who has undergone' ' 

Heir V INwa of Httpiisonment to which he was sen- 

S!f r? w « payment of a fine, is stiU 

» fli ”* ^ , Jiahte to ^Te the amount levied by distress and sale 

B. ol. '■ ‘ of any moveable property belonging to him, which 

may be fotin^ . the jurisdiction of the Magistrate of the district, 

whether tho who inflicted the fine issued any special directions on 

the subjeot cw bit. 

(S£XQi<r-*^SA^) J* diasenMug.) 

The ;Jrbmt>Magiatrate was held not competent to direct, under section as. »«, 

Reg. 

4.1/ A ^ «r 1861), that a portion of a fine mflictecl under section 

OtnerSi o 8.' W> R. Or, 434 Penal Code, be paid to an Ainceii for the 

R. 93. purpose of paying the expense of his deputation to 

restore the landmarks which had been destroyed by the opposita party. 

A Magis^te has no power under section 25, Act IX of 1809 to sentence 
Reff V Nodiar Ohand imprisonment in default of the paymimt of fine 

Kookdoo & another, 
l4S.W.R.0r.R.70. 


An order of fine quashed as made without the aniswer of the parlies 

Reg. V, Poresh Nary- ^ offence. charged. 

m Roy & others, 2 S, 

W. R.Or.R.68. 

Upon the conviction of certain persons under seciion 20, Ac t XT IT of 
Reg. V Ramdyal illicit possession of opium, the Slagistrate 

RiTirrVi'AR T P An Sentenced them to payment of a fine, and directed 
7* SO Ifi S W R O^* that upon the realization thereof one-half should be 
7 ; 8. U. Id 8. W, R. Or. Inspector of Polic*^ who had apprelionded 

R. 66. the prisoners, but refused to pay the other half in 

accordance with section 30 (for reasons sot forth in his order) to the person 
who gave the information. On a reference by the Sessions Judge to the 
High Court. Held, the High Court could not iiiterlere under section 404 of 
the Code of Criminal Procedure (Act XXV of 1801). The distribution of 
the fine under section 30, Act XllI of 1807, forms no part of the Magis- 
trate’s judgment. 

The fine imposed under section 17 of Act IX of ISOS for neglect to 
Reg. V. Ram Oobind ^ ecrtiilcate, must not bo less tlian twice the 

Chuckerbutty 2 B which such certificate should be taken 

L.R.Ap.40;S.0.U 

S. W. R. Or. R. 13. 


A Magistrate may impose a fine exceeding Rs. 1000 under the Excise 
Pov V Snrnnn ftTinn. XXI of 1856 ; section 22 of the Code of Criminal 
drft Ptttt 7 s"w R Procedure (Act XXV 1801) notwithstanding. 

0r.R,29. 


8. s. a. 

SI, Act 
X., 18 W, 


61 
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Sagpkr Dutt was convicted before a justice of the P^ce for using A 
Tv«+* WA ware-house Ac. in the /Town pf Calcutto for the 
oagur DUtt m re, j-^gping and storing of jute, otter th^ screwed for 
Reg. V. The Justices shipment, without a license, and for . His said offence 
of the Peace, 1 B. L. ^as fined Es. 300, and adjudged to ]^y a further 
R. 0. Or. 41. fine of Es. 25 for every day after the conviction in 

which the offence was continued. Held, that the conviction was bad. 

A Joint-Magistrate, though the Chainnan of a Municipal Committee, 

'OaVav.aTina w Qaa fiuos uiidcr Act IV of 1864 B. C. 

^ Jteiere c y » - Joint-Magisti’ate should make a record of 

Sions Judge of »4- ]^g proceedings before passing sentence. ' 
Pergunnahs under fphe obstruction of a drain by a tree blown down 
section 434 of Act by a cyclone, is not an obstruction within the mean- 
XXV of 1861 & Cir- ing of section 67 of that Act. The owner of ground 
cular Order No. 18, is answerable under section 67, whether his ground 
dated 15th July 1863 i^i^iself or another. 


^ Jteiere c y » - Joint-Magisti’ate should make a record of 

sions Judge of »4- ]^g proceedings before passing sentence. ' 
Pergunnahs under fphe obstruction of a drain by a tree blown down 
section 434 of Act by a cyclone, is not an obstruction within the mean- 
XXV of 1861 & Cir- ing of section 67 of that Act. The owner of ground 
cular Order No. 18, is answerable under section 67, whether his ground 
dated 15th July 1863 i^i^iself or another. 

3 S. W. B. Cr. B. 

33. 

The order of a Sessions Judge under section 354 of the Code of Crimi- 
Gour Surun Doss Procedure (Act XXV of 1861) fiping an Assessor, 

• o d nr n’ i® uol appealable nor liable to be interfered with by 
petitioner, 8 S. W. R. ^he High Couit, imder section 404 of the Code. 

Or. R. 83. ^ 

The description of fine which it was the object of section 63 of Act 

Abdoor Ruhman. pe- prolubit ^s a fine which it would 

Q 117 p impossible, or very difficult for the accused per- 
titioner, 7 5. W. R. sou to pay, or wholly disproportioned to the.charac- 
Or. R. 37. ter of the ofEeiice. 

Qimre : — Whether section C3 has any application to &ies inflicted by a 
Magistrate. 

In ev( l y case in which an offender is sentenced to fine, the Court which 
Chunder Coomar sentences the offender may issue a warrant for the 
Twr* 4 -+A,. TT ivta/IIiaa amount by distress and sale. The suc- 

Mitter ^ ■ cessor iu office of a Judge or Magistrate, may levy a 

sooaun Dey, 9 S. W. imposed by his predecessor. But the Court 

R. Or. R. 50 F. B. which levies the fine, must be the same as the Court 
which imposed it. 

Under section 3, Act XXIX of 1867, a person once fined for not taking 

Doorgachum Giree, nceme, is not liable to a second fine, or to any 

^ JL ^ X. /. i further demand for the tax. 

9 8. W. R.Or. R. 64. 

Held, that where a Magistrate is dealing with a charge which he has 
T oinnno- w powcr to disposc of finally under Cbapter XV of 
Hothoor Laloo^ v. CrimimU Procedie (Act XXV of 1861), 

%m. Hindoo Siugh Mouz although the charge, as originally laid, fell undto 
Si another, 10 8. W. Chapter XIV, he has a diseretiou to inflict a fine uu- 
R. Or. R. 49. der section 270 of that 0Qde.\ 
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The Hie’h Coturt',ieiPtifii^. .tb interfere with the order of a Magistrate, 


a»ak 



Others, 

W. R. Or. R., JOi, •' -{lie complainant had laid claim to large jummas in 
a chnr witboot jp^essing any documents to prove their rights. 

The Hni)i(^pal authorities have no power under section 57, Act III of 

Baai Madhub Baffler- Bengal Council, to impose a fine on a person 

" ^ blocking up a drain, which is not shewn to be 

JM, 14 S* public property or along the side of any highway. 

W. R. OTs^R; $23« 

Accoir^ng to section 3, Act XXIH of 1860, a fine of Rs. 180 cannot 
Saijewail Mahatoo commuted to imprisonment for a longer term 

lnre,16S.W.*.Or. 

R.9. 


No order fining a party for not repairing a fence ought to be passed 
Reg y ShadU Ohurn information against him and a hearing. 

Ohose, 23 S. W. R. 

Or. R. ea 


In accordance with previous rulings to tlie effect that a conviction g,^ 431 ^ 
which is in fact an adjudication in respect of an 
oflfence which has not been committed, is bad, it 
was held, that the imposition of a daily fine in case 
the accused should not remove an obstruction, in 
addition to a substantive line for making the obs- 
truction, was illegal. The HigJi Court lias power, 
under section 297 Criminal Procedure Code to inter- 
fere in such a case as the above, and to annul what 
is illegal whilst passing a legal sentence. 


Eristodhone Dutt 
V. Chairman of the 
Municipal Commis- 
sioners of the Suburbs 
of Calcutta, 25 S. W. 
R. Cr. R. 6. 


The following reference was made by the officiating Sessions Judge 
T nvA mr isr iti Hooglily . 

o n T n A * OK * petitioner W. N. Love has been convicted 

9 15. li. A. App. od. under section 18 of the Howrah Municipal Bye-laws 
(1) and fined Re. 1 for infringement thereof, as well as ordered to pay a 
daily fine of Rs. 2. (I presume until he complies with the Bye-law.) An 
order of this description has been held, not only to he contrary to law, 
but to vitiate the entire conviction. In re Sagar Dutt (1 B. L. R. O. Cr. 
41) ; and following that rule I feel hound on the petitioner’s application 
to submit the proceedings under section 434 of the Code of Criminal Pro- 
cedure to have tliat order set aside.” 


Mittek, J. : — “ We think that the daily fine of Rs. 2 was illegal, and 
ought to be set aside. But under the circumstances of this case, we do 
^ not think it necessary to ex&cise our special powers of discretion by setting 
aside the fine of Re. 1 which was iufiicted upon the prisoner for an offence 
actually committed. T]^e ^conviction on that offence is not bad in law, and 
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M, 


we do not sefe any reason for exerdsing our extraotcUEnary. powers by setting 
aside that conviction. ^ 

The defendant was- on the 18th July 1873 convicted/b^ore a Bench of* 

m/r ‘-.J J i* 


Mmiicipal Ooinmis- 
sioners for the Su- 
burbs of GalcuttA.v. 
Aneesuddin, 12 B. L. 
B. App. 2. 


B.S. *(», 

546, & 
436, 438, 
Act Xi| 
1883. 


Magistrates for infringing the provisions of section 
66 Bengal Act III of 1864, in that he had kept on 
his land some bones more than tw^iy-four hours,- 
otherwise than in a proper receptacle. The Bench 
found him guilty, and sentenced him to pay a fine 
of Es. 10 sind further ordered him to remove the 
bones in three days, or in default to pay a fine of 
Es. 2 for every day the nuisance continued unabated. jAesspir,''J^ :~W e 
think it proi)cr to follow the precedent in the case of In re W. HTv Love, (9 
B. L. E. App. 85). In the case of In re Sagor Dutt (1 B. L. B. Q. Or. 41) 
the Court had before it a conviction before the Justices, regulated by the 
English law, and which could not be amended.’’ We set aside so much 
of the order before us as inflicts a fine prospectively of Es. 2 for every day 
the nuisance remains.” 

The High Court has no power under section 147, Act X of 1875 (High 
i> tx A- 1 Court Criminal Procedure Act) to order a fine to be 

Keg. y. iiacyee refunded on quashing a convi^jtion. 

bun Bux, 1 I. L. R. Court iii this instance decided whether the 

Calc. 354. case should be transferred under section 147 on the 

notes v'l the evidence taken by the Magistrate at the trial. 

The proper coarse of procedure under section 308 of the Code of Cri- 
v Proccdure (Act X of 1872) is to impose a fine, 

XKLonesn i . realized to direct payment to the 

Bholanath Mundul, complainant of such amount as the Court thinks fit, 
3 C. L. R. 404. liiudiig rc{?ar(l to the provisions of the section. A 

Coiirt of Session acting uufler section 296 of the Code of Criiainal Procedure 
has no power to admit a connoted person to hail. 

Kanhai Sahus case (26 W. R. Or. 40) cited and followed. 

Persons convicted under section 48 of the Police Act (XXIV of 1859) 
Proceedings of 7th liable to Iwth fine and imprisonment in default 

Tk loce o ’wr .4 of payment. The i)rocedm*e to be followed in enfor- 
Decr., Ibob. 3. ixtaa. jg down in Madras Act V of 

Rep. Appendix 9, i865. 

A M.agistrate lias no power to seize the property of a person convicted 
Proceedings of 16th ^’7 when the person convicted has not been 
Tontr iBfiO A iWaH directed to pay a fine. Nor has a Magistrate power 
oo ’ property from one defendant and give it 

Rep. KUl. AO. ^ another defendant. . 

A village Magistrate has no jurisdiction to impose a fine upon a person 

Proceedings of 26th abusive language to tlie village Magistrate 

T«i.r ift'vn K ’ iur «.4 course 4 )f a trial under secftion 10, Begulathm 

July, 1870, 5 Mad. xi of 1816. / 

Rep. Rul. 33. 





il l 


Pnsone^s 


Mv fiii^,itQ4er sections 21 and 22 of Madras 
ripe, 18^ and in default of payment of fine 
“““sonment. Held, that as fine in these 


]^o6eed|iypf 

® (^es was the only assignable punishment, and by 

J*^P* ^ 31 and 82 a specified procedure is laid 


of tho penalty, section 64 of the Penal Code had no 


down fiMP; 
application.' 

The aooused w«»e convicted of theft of some bullocks and fined. Under mI' IS ,■ 

PwJo^dinirBOt 8rd Code (A^ct 

'Hawn 'Vnw»> 7 Tlffail 01 1861), the Magistrsite directed that the 

Sl« VS’lS ^ collected, should'be paid to the Cth witness 

nep.^WU. in< * as compensation for liavin^y to return the bullocks 

which he had purchased, to the complainant. Held, that this order was 
bad. The ^e to the 6th witness was not “ the offence complained of ” 
within the ntenning of section 44. 


Section XXII of Act I of 1871 does 
Pro«»edin«8 of Ist compensation. 


not provide for a fine in addition 


Atiff., 187^ 7 Mad. 

Rep. BiiL.24. 

A prisoner convicted under the second clause of section 211 of the 
Reg* V Pawio. l)iii Inman Penal Code should be sentenced to impx’ison- 

Rabh^ji, IBom. Rep. 

84. 


ment, with or without fine and not to fine alone. 


Kne alone is not a legal sentence for a prisoner convicted under sec- 

Reg, V. Bahiiji bin 
Erislint^i, 1 Bom. 

Rep. 89. 


A prisoner was sentenced to imprisonment and fine, and in default of 
Pair ir Wathn. lUbla P“y™cnt of the latter, to a further term of imprison- 
A B ** - “1®^ ment. He paid a portion of the fine, hut that fact 

4, Bom. Bop. vtown not having been comnmnicated to the jailor, under- 
Oases87. went the entire further term of iinprisonment. 

Held that, under these circumstances, the dourt had no power to order the 
fine to he refunded. 


On a reference as to whether the restriction for the recoveiy of fines to 
t>a«. * T«ii« move 9 ,ble property Criminal Procedure Code (Act x,’i88*, 

BaJ** at* section 61) applied only during the 

war, a BOm. ROp. lifetime of the offender, and whether the fine could 
Crown Oases 68. after his death be recovered, under section 70 of the 
Indian Penal Code* from his immoveable property, the Court was of opinion 
that the law liad. pady.- .provided ^ for the distress and sale of moveable pro- 
perty, and that tiiawp WPS no way in which immoveable property could be 


made liablo.;..* 
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A fine levied by a pound-keeper is not a {»iim8hmen£ imposed on con« 
Reff. V. Dnrffaram an offence, and ii is an fo hold that 

nn di person cannot be tried for on oSen<^6 , tinder Act 
Maatovram, 7 Bom. xXVIof 1850 because be has ^d a . fine under 
Rep. Orown Cases .66. section 6 of Act III of 1857. 


s.s.tM. The mode of levying pecuniary penalties must be striOTy confined to 

M Proceedings of, 16th 

VaTitt 1 Q'Vft Txr^iw Section 307 (Act X of 1872) directs that the warrant 
^ ^ for the levy of fine shall authorize the distress and 

sale of any moveable property belonging to the 
oflfender. This language denotes things which may be taken by distress 
and then sold, so as by the mere act of sale to pass the property in them. 
It does not apply to mere rights and interests in joint moveables, such as 
the rights and interests of members of an undivided Hindu fa^ly.. 

The provisions of section 64 of the Penal Code do not apply to a sen- 
Proceedings of 7th imposed under section 48 of the Police 

Dec., 1866 & 24th 
April 1873. Weir, 14 


Act (XXIV of 1859). 


g Section 64 of the Penal Code, read with section 45 (309) of the Code of 

Proceedings of 5th Procedure, docs not render it imperative to 

« .t .■ -.VT . record a sentence of imprisonment in default of pay- 

Apnl, 1870. Weir mentoffine. 

14 . 


Growing crops are not moveable property within the meaning of sec- 
tion 307. (Act X of 1872.) 


8. a 18.. 

Mr, Act _ . 

X, 18 M. Proceedings of 


Nov. 

329 . 


1878. 


19th 

Weir, 


8.8. 186 , Section 307 does not authorize the levy in a Foreign State, of a fine ad- 
“J’lMil Proceedings of 28th ^ British Indian Court. * 

July, 1879. Weir 
330. 


In cases in which there is a dispute as to the ownership of properly 
of 15th under this section (307), it is inadmissi- 

n ♦ iftfti w • order a sale until the claimants have been al- 

oopt., lool. weir, lowed the opportunity of establishing their title in a 

Civil Court. 


aasM, 

Mr, Act 

X, 1882 . Proceedings 
1881. 
330. 


Compensation cannot he awarded where no substantive Sentence of 
Proceedings of 3rd of fine has been passed. 

Peby., 1880. Weir, 



FtfrES. 


47d 


The riaKBgfto-B^ 1872 (VII M. H. C. Kep. App. 




"% 


Weir, m'T. 

Wti^ Mi brtion. of a fine had been awarded and paid as compensation 
Proceediaw^' 25th ^ complainant, and the High Court subsequently 
M Ti W • ordered the retmid of the fine, it was held, that it 

jxiarcjli lo79 Weir, the complainant refused to refund, tfie only remedy 
834. open to the person who had paid the money and was 

entitled lo its refund lay in a Civil Court. ^ 

The words in the 3rd clause of section 309 (Act X of 1872), “ allowed s. av 
PrAOM^IitiM Af ifltTi allowed by the particular section ap-^"M3; 

„ plicahle to the offence and section 65 of the Penal 

May, lool^p|Weir, Codo taken together. The ruling in H. C. Proc. 

335. 4th September 1877 overruled. 

A direction that a sentence of imprisonment in default of payment of 
Naravna & Mulayil place after the expiry of a sentence of 

A 11 ♦ w • imprisonment in default of payment of fine, in 

Appellants. weir, another case, is illegal, the imprisonment in default 
840. Qf payment of fine, must immediately follow the 

substantive sentence of imprisonment awarded for tbe offence. 

Under Act I of 1866 (Madras) section 19, clause XI a Cantonment 

Proceedings of 25th Magistrate cannot, in anticipation of default of pay- 
Tw • ment of fine, adjudge imprisonment as an alterna- 
July, 1879. Weir, punishment for such fine. 

473. 

Where, in an Act passed subsequently to tlie General Clause’s Act, I of 
OA 4 .U 1868, a sentence of fine is the only punishment pro- 
Proceedings of 24th ^ section 32 of the EailW 

June, 1881. Weir, ly Qf 1379) section 6 of the General Clause’s 

541. Act, which extends the provisions of sections 68 to 

70 of the Indian Penal Code, to all fines imposed under tlie authority of any 
Act thereafter to be passed, does not operate to authorize a sentence of 
rigorous imprisonment in default of payment of fine. 

But see now section 67, Act VIIT of 1882. 

The Court has no power to dispose of fines inflicted upon prisoners. 

Reg. V. Ooluck Doss, Government alone. 

1 Hydes Rep. 282. 

Accused was convicted under section 48 of Act XXIV of 1859, and 
PfA/soniifnm Af 04th sentenced to pay a fine or in default, to be impri- 
A ..11 iQira W lUTtesi soned. Held, on the authority of the Proceedings 
April loYo, T M • Qf 7th December 1866, that the award of imprison- 
Rep. Rul. 22. ment in default of payment of fine was irregular. 

The Rulings reported at 5 M. H. 0. R. App. XXI and XXIII ovenuled. 
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disturbed for an immaterial error of 


iwe. 


FOEPEITTJEE. ^ f'v- J; . 

An order of forfeiture under section 184, Code bf Criraiudl^l^ocedure 
Aot i.. Reg. V. Gugrai Mis- . s^^stantiaUj legiSi jsannot be 

*“*■ 8er, 8 8.W.R. Or.R. 

61. 

Section 62 the Penal Code, which provides for forfeitures, limits 
Reg V Eripamoyee cases when the parties shall ,^ve been 

Ohassanee & mothers, 

8 8. W. R. Cr. R. 35. 


transported or sentenced to imprisonuiept at least 
seven years. , . •; ■ ■ ’ 



forfeited he 
ce with the 
to procla- 


V # 

into effect until after a regular enquiry into the 
causes of the offender’s absence. 


Before a Magistrate proceeds to declare attached prop© 

Twr^ should take evidence to prove com' 

Reg. V. Muddun Mo- formalities laid down by law with 
hunPodar,3S.W.R mation. 

Cfr.R.34. 

Forfeiture of property of an absconding offender, who appears within 
Bissonath Sircar, pe. ^ years from the attachment, should not he carried 

titioner, 3 8. W. R. 

Cr. R. 63. 


A Magistrate may lease land attached under section 319, Code of Cri.. 
ici’x!: Greeschunder Doss, uiinal Procedure (Act XXV of 1861). 


Doss, 

Applicant, 17 S. W* 
R. Cr. R. 38. 


Where a forfeiture under Ecgulation XI of 1796 was declared a^nst 
three or four brothers, constituting a Joint undivided 
Hindu family. Held, that the forfeiture did not 
enure for the benefit of the fourth brother, nor did 
it affect riglits of the fourth brother, who was en- 
titled to his fourtli share in all the ancestral property 
of the family, and that the widow of the ancestor 


Mussamut Golab 
Eoonwar & others v. 

The Collector of Be- 
nares, 7 8. W. R. P. 

C.47. 

was also entitled to maintenance. 


In execution of a 

Ganeslal v. Amir 
IBQisji, 8 B. Ii. R. 83, 
S.C.17S.W.R. Civil 
Rul. 80. 


decree against the defendant, the plaintiff on 17th 
July 1871 attached certain property in Calcutta be- 
longing to the defendant. On the 26th July 1871, 
the defendant was convicted under section I of Act 
XI of 1857, and also under section 121 of the Penal 
Code, of abetting the waging of war against the 
Queen, and sentenced to transportation for life, and foiff^ure of aU his 
property. The offence for which he was convicted, cojpimtted in Sep- 
tember 1861. Held, that the forfeiture took pff^ ^he date of the 
commission of the offence, and therefore any attacl^meihl Sul^^hently made 
was invalid. 


: V >.:\M 
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Tlie wot4B in section 8, Act XXV of 1857, “ such an offence as afore- 
said refer to We ^offences mentioned ip section 2 ala well as to the offence 

of mutiny in seCtidn 1 . 


^ PUETHER ENQUIRY. 

N 9 order affecting an accused in a criminal matter, should be mtide 


Ghundi Ohurn BJiat- 
tachaijea & another 
V. Hemchunder Ba- 
nerjea, 10 I. L. R. 
Gala 207* 


without giving him notice, so as to enable him to 
appear and show cause against it, 

^ A Sessions Judge has no power under section 
4?17 of the Criminal Procedure Code, (Act X of 
1882), to direct a particular Magistrate by jiame to 
make the further enquiry contemplated by tiiat sec- 
tion. 


The furtlier enquiry contemplated by section 4^7 of the Criminal Pro- 
cedure Code, is an enquiry upon furtlier materials, not a re-hearing of the 
matter upbn the san^e evidence which was before the Magistrate who held 
the first ehquiiJy. 

The words ‘^inferior CriminaJ Court” in section 4 -lo of the Criminal 


Nobin EristO Moo- Code mean, inferior so fur as regards the 

keriflfivRuafiirlcLaU matter in respect to which the superior 

^ 1 AT T asked to exorcise its revisional jurisdiction. 

Laha, 10 1, li. R* Gale. ^ criminal charge instituted before a Magis- 

268. ^ trate of the first class, was finally disposed of by 

‘him by an order discharging the accused. Subsequently the Magistrate of 
the district proceeding under section 4-17 of the Code of Criminal Procedure 
directed a further enquiry to.be made by a Subordinate Magistrate. This 
order was made without notice to the accused. 

Held, that the Magistrate of the district had no jurisdiction to direct 
a further enquiry, 

Semble^ that as a matter of stvict'law, the accused was not entitled to 
be heard by the District Magistrate, before granting the order directing the 
enquiry. 

A criminal charge under section ^48 of the Tiidiaii Penal Code having 
Oneen Emnresa v instituted, the accused was sent up by the 

Tflti -m T T* Police before a Deputy Magistrate of the first class, 
p n 1 RM ^ Picevious to any eviden<*e being taken the complainant 
R. Calc. ool. intimated to the Magistrate that the ca.se had been 

amicably settled, and that he did not wish to proceed further in the matter, 
upon which the Magistrate recorded an order, “ Compromised ; defendsint 
acquitted.” Subsequently the Magistrate of the District, relying upon* 
sections 248 an^ 269 (Act X of 1882) and professing to act under section 
437 of the Oriminal Pirocedure Code, directed the Deputy Magistrate to 
send up the paHiieis and proceed regularly with the case. Held, that sections 
248 and 259 bad no bearing on the case, and that the mere fact of the 
accused having been senti up by the Police did not prevent the offence, which 
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was legally coxnpoundablo^ from being compi-omisedj und tbai C0ns0<jucntly 
the order of the Deputy Magistrate was perfectly correct and legal. Heldy 
further, that in addition to the Magistrate’s order not being warttmted by 
the fact, it was ultra vires, in as much as the Deputy Magistrate was a Magis- 
trate of the first class and not ‘‘ inferior” to the District Magistrate^ and to 
give the District Magistrate jurisdiction to call for a record under section 436 
from anotlier Magistrate, and to act under section 437, the latter must be 
inferior. Nobin Eliisto Mookerjee v. Kussick Lall Laha (I. L. R. 10 Calc. 
268) followed. 


INFORMATION TO POLICIT. 

s. 45 , Per Market, J. A kha zanchi is not an “ Agent ” within the meaning 

. of section 90 of the Criminal Procedure Code (Act 
Empress v. Achiraj x of 1872) . A dewan may be an “ Agent ” if his 
Lall & another, 4 I. master is absent, but the provisions of section 90 
L. R. Oalc. 603 ; S. 0 . do not apply to a dewan who is acting only under 
3 0 . L. R. 87. ordei‘s of his resident master. Per Prinsep, J. 

Qu(ere — ^Whether according to section 90 an agent 
is only responsible for giving information of the occurrence of any sudden 
or unnatural death. 


INSANITY. 

The prisoner was convicted of murder, and sentenced to death ; but be- 
Pao- tr Ar^on PiViPo Confirming the sentence, as doubts were enter- 

2 ^ P ^ tained of her sanity, the case was referred to the 

2 S. W. R. or. R. Jd. Sessions Judge, with instructions for further enquiry. 


The absence of all motive for a crime, when corroborated by indepen- 

lur t. ^ to doTit o.vidt»TiPO of tlip. iirisinnpr^ft'lTirAvinno in«fi.Tii+.v is 

Reg. V. Mustafa, 1 S. 

W. R. Or. R. 19. 


d(mt cviclence of the prieoner’s]previous insanity is 
not without weight. 


Where an accused person w is found after examination to be of unsound 
Ppo* ir naforam R mind. Held, that the Magistrate should not have 
P W P Pr P RA.^ proceeded to acquit the prisoner, and directed him 

D. W. R. Ur. R. 04. Jq in custody, but should liave stayed further 

proceedings. 


S. S. 54u, 

468, Arc 
x..i8H*.neg, 


A prisonerj| 

V. Ealai Sheikh, 


i^ho is insane and unaccountable for his actions, and there- 
fore incapable of making bis defence, iTis t. «Hd of 
O O nr n M n e.r being tried, should be dealt with ^cording to sec- 

3 S. W. R. Or. R. 67. tions 389 and 390 Code of Criminal Procedure (Act 

XXV of 1861). See also Reg. v. Shah Mahomed (3 S. W. R. Cr. 70.) 
Reg, V. Noor Khan Chowdhry (1 S. W. R. Cr. 11). ]^g. v. Sheikh Mus- 
tafa (1 S. W. R. Cr. 15). 


/ 

/ 
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When an aecnsed p^n is found to he insane before the completion 

Qam* w Iff a* viiAw trial, the Judge should postpone the trial un- 

section 889 and report the case to the Lieute- 
Unoonryi 1 S. W. ft. naut-Governor under section 390 of the Code of 
Or. ft. IL Criminal Procedure (Act XXV of 1861) instead of 

trjing the accused when he is incapable of making his defence and acquit- 
ting him under section 394 on the ground that he committed the offence 
charged when he was incapable of knowing that he was doing wrong, and 
consequently that he has committed no offence under section 84 of the 
Penal Code. 


Case in which the prisouerif notwithstanding that he had been convicted 
Reg V Pursoram Sessions Judge was acquitted bj the High 

Tfc/vao *7 a* uf o n Court on the ground of insanity, under section 393 
• • **• of the Code of Criminal Procedure (Act XXV of 

^ 1861), and directed to be kept in safe custody, 

pending the orders of the local Government to be applied for by the Judge. 

A Magistrate rightly commits for trial at the Sessions a prisoner 
V Ram Rut charged with murder, whom he finds to be sane at 
t n oauff n" the time of the preliminary investigation, although 
ton Doss, 9 S. W. ft. insane when he committed the act. 

Or. ft. 23. 


Where a Magistrate has kept in custody an insane prisoner, and re- 
Rao* tr PiicrIiAna A ported the case to Government, his successor, in- 
S W*R *f!r ^ stead of striking off the case, is bound to resume 

o. W. ft. Dr. ft. o. investigation under section li9l Code of Criminal 

Procedure (Act XXV of 1861) . 


Course to be pursued by Sessions Judges in the case of apparently 
Reg V Mustafa 1 charged with murder. 

S. W.R. 0r.R.l. ' 


(Hera Punja, 1 Bom. Kexj. 33). 


Where a prisoner was declared by the civil surgeon to be insane at 

RAmATi Aii/IYiaa called on to make his defence, it 

Komon Auanee- irregular to acquit him. Pro- 

ceedings should have been stayed, and the prisoner 
detained, pending the orders of Government. 


karee, Case of, 10 S. 
W. ft. Or. ft. 37. 


A Sessions Judge in his charge to the jury, told them that in his judg- 
Reff V Dooiiodhun accused was at the time of his trial exhi- 

rx bitiiitr symptoms of uiisoundness of mind, and he 
Stomonto Dee- them to find whether the accused was 

jODor, 19 S. W. ft. Or. ^^t the time he committed the offence. Held, 

^ 26. that the issue whether the accused was of unsound 

mind at the time of the trial and incapable of properly making his defence, 
was a preliminary issue to that put by the Sessions Judge, and should under 
section 425 of the Code of Criminal Procedure (Act X of 1872) have been 
first submitted to the 


a 4^8. 
ActX., 
1883. 


470, 

wArtX., 

1882. 


a 467, 
Ait X, 


S. 46S, 
Act X., 
1882. 
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S.46S. 
Act X., 
1882. 


4,84, 


The test .to determine whether a person who has cbmputt^ an act 

Reg. V. Jugo Mohun chained against him as an offenesj was of. 

Mairt OA BXKt 1 * n* sound mind.&t the time of its.copimisisdon, is whether 

JttWO, M B. W. ,R. or. 

The facts of this case appear sufficiently in the judgment of Pkeab, J.-— 
Reg. V. Bheekoo “ prisoner has been convicted of 

Ealwar n.iin.fi Bhek sentcuced to death, and the record has 

fliia in n T D come before us in thie course for the confirmation 

a, lu B. li. K. App. sentence. The Judge reports that, under 

section 271 of the Criminal Procedure Obde, he en- 
quired of the accused whether he wished”*to appeal, and he signified his 
intention of not doing so. On refemiig to the record we find at the outset 
a statement written by the j ndge to tliis effect. 

“ The demeanour of the accused w'hen called on to plead to the charges 
was so peculiar, that I entertained doubts as to his sanity. I therefore 
thought it necessary to try the (niestion of the accused’s unsoundness of 
mind.” The judge then states that he took the evidence of the civil 
surgeon, and concludes in these words : — “ On the evidence of the civil 
stirgeou, I cannot hesitate to pronounce that the accused is of soiind 
mind and capable of making Ids defence.” Thereupou the trial proceeded, 
before the jury. Section 42o of the Oriminal Procedure Code (Act X of 1872) 
enacts ' .hat, if any person comndtted for trial before a Court of Session 
shall, at his trial, a]'j)ear to the Court to be of unsound mind and incapable 
of making his di fence, the Court, shall, in the first instance, try the fact 
of s\iT;h unsouudness of mind, and if satisfied of the fact shaE give a special 
judgment that the accused person is of unsound mind and incapable of 
making his defence ; and thereupon the trial shall be postponed.” It 
appears to us from the use of the words “ in the first instance ’* clear that 
the Jji'gislature intended the trial of this issixe of insanity to be considered 
as part of the trial of the accused person before the Court ; and then we 
find upon refeiTing back to section 2;{2 that “ all trials before the Court of 
Session shad be either by jury, or conducted with tbo aid of two or more 
assessors.” Here the trial was to be by jury ; and leading the two sections 
together, we think that the preliinina.ry issue which the Sessions Judge 
tried ought to have been tried by the jury, and not by himself personally. 
On that ground wo think that the whole of the trial has been vitiated, and 
that the conviction and sentence must be set aside and a new trial directed. 

The jury in this case found that the prisoner caused the death of his 
Reg. V. Nobin Chim- 
der Baneijee, 13 B. 

L. R. App. 20, 

So.^siv.ns Judge, disagreeing with the verdict of the jury m re^rds the 
unsoundness of the prisoner’s mind, was of opinion that he ought to have 
b'Mjii convicted of murder ; and he, under section 268 of the Onminal Pro- 
cedure Code (Act Xof 1872) submitted the case to the High Court, c<^„ 
sidering it necessary for the ends of justice In the “ grounds 



wife, but that he was not guilty of murder, because 
when he killed her, he, by reason of unsouudness of 
mind, was incapable of knowing that he was doing 
an act which was wrons or contrarv to law. Tbo 


V 
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r^COi'decfiTsiy t}ie JudgP ^ required by section 464, be said that in bis opi- 
liion the y^d^ot Ws oppe^d to the evi^ghce on the record, that the accused 
yras nojt inind; and that he committed the olfcnce of 

murder. It Jwas.VcpJ^^ for the prisoner that as, under section 257 
of the Oritninal Procedure Code, it is the duty of the jury (as dis- 
tinguished .&di^ the duty of the Judge) to decide which view of the 
jfaets is ^e, the High Court cannot disturb the verdict of the jui-y, 
if there is on 4he record any evid^mce whatever in support of it. 

But section ^7 must be read as qualified by section 263, the effect of 
which is that, if the Judge disagrees with the jury, and submits the case to 
the High Court, the whole matter is opened up, the High Court must treat 
the case as before it on appeal, may convict the accused person on the facts, 
and, if it does convict him, shall pass the proper sentence upon him. The 
powers given to the High Court by section 263 are not to be lightly exer- 
cised ; and the unanimous verdict of a jury oiiglit not to be set aside even 
if the Sessions Judge disagrees with it, unless that verdict is clearly and 
patently wrong and unsustainable on the evidence. Held, that tliere was 
scarcely any evidence on the record of uusouii<lness of mind and that, such 
as it was, it was wholly unreliable and worthless for the particular pm-pose 
of proving insanity. It is not because a man commits a very horrible 
murder, or because he commits it while laboring under strong passions and 
■feelings, that therefore the world is to assume that he must have been 
insane when he committed the deed. The fact of unsoundness of mind is 
one which must be clearly and distinctly proved, before any jury is justified 
in returning a verdict under section 84 of the Ptmal Code. Every man is 
presumed to be sane, and to i)ossess a sufficient degree of reason to bo respon- 
sible for his crimes until the contrary is proved. The prisoner was convicted 
and sentenced under section IU)2 , of the Penal Code, (culpable homicide not 
amounting to murder) to^transportation for life.^ 

The authority of the Criminal Courts over an accused, declared under s-s.iee. 
— j section 426 of the Criminal Procedure Code, (Act X of 

£mpre8S V. 1872) to be of unsound mind, ceases after the tmiis- 

Hari Kor, 2 I. L. B. ^uission of such accused to the place of safe custody 
Calc. 366. appointed by the Local CJovernment, and simb author- 

ity can only be revived under tlie circiimstaiices mentioned in section 4 ^ 2 . 

The provisions of section 186 of the Code of Criminal Procedure (Act 
X of 1872) do not apxily to a person who is of un- 
Empress V. Husen, sound miinl ; ihoy apply to persons who are unable to 
5 L L. R. Bom. 262. " understand tlie proceedings from deafness, or dumb- 

ness, or ignorance of the language of the country, 
or other similar cause. But where the inability to understand the proceed- 
iners is due to unsoundness of iniud, the procedure provided in Chapter 
XXXI iof the Code must be followed. Where a Magistrate found that an 
accused person convicted of theft was an imbecile, and oonsoqueiitly unable 
to understand the proceedings, but that he was not of unsound mind, the 
. High Court Imld that this distinction was without a difference and, under 
section 2»7 Of the Codf^^nuUed the conviction, and declaring the accused 
to be of ui«»pnitd inindpPlected that he should be released on sufficient se- 
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eurity being given tbat he would be properly taken care of, and prevented 
from doing injury to himself or any other person, and for His Appearance 
when required ; and that, in default of such security being giyen^ tlie case 
should be reported to Government. 

Course to be pursued when on the trial of a prisoner, the Court may 
Reg V Hira Punja doubts as to his sanity. 

1 Bom. Rep. 33. 


When; upon the report of the civil surgeon that an accused person 
was of unsound mind, a Magisti*ate discharged the 
accused, and made him over to his brother for safe 
custody it was held, that the proceedings were illegal ; 
because if the order was made under section 426, the civil surgeon should 
have been examined ; and if it was made under section 429, the accused 
should have been detained in custody and the case reported to government. 


as. 466, 

470 , Act 

188A Proceedings of 13th 
Oct., 1880. Weir, 369. 


as. 467, A person who is incapable of making his defence is not to be tried. 
Act x? PrncppHino-e of should afterwards be found capable of making 

1882. his defence, the procedure prescribed in sections 

Dec., 1880. Weir, ^27 428 and 432 should be followed. 

370. 


JURY. 


In charging a jury in a case of culpable homicide not amounting to 
Dao* V ATYioor irnon murdei, a Judge sliould Call upon the jury to state 
10 Q uir p n p qr’ which description of culpable homicide they consider 
p. W. li. Ur. li. oD. the accused to have committed, section 304 of the 
Penal Code, prescribing dilferent punishments for that ofiPence. Where the 
Judge omitted to require the jury to do this, the High Court held that the 
conviction was for the lighter description of the offence. 


In giving a warning to a jury not to disbelieve a mass of otherwise con- 
Reg. V. Bustee Khan distent evidence, because in one or twor minor and 
1 S w'r P R. 17 * immaterial points, tlie witnesses made different state- 
o. . A. KjT, a. 17. ments, a Judge exercises a wise discretion, and 
affords no ground for the objection of misdirection to the jury. 


In a case in which the principal evidence against an accused is the 
Reg. V. Bykant Nath evidence of an approver, a Sessions Judge should 
IHQ W p carefully warn the jury of the infirmity which at- 

^ T> 7* ’ * tachdfe to that evidence, and he should also tell them 

(if the fact be so), that the approver is speaking 
under the influence of an offer of conditional pardon. 


The corroboration of the evidence of an approver, should arise from 
other evidence relative t<3 facts which implicate the prisoner in the same 
way as the etory of the approver does. 

Evidence of character and previous conduct of a prisoner, being matters 
of prejudice, and not direct evidence of facts relevant to the charge against 
the prisoner, ought not to be allowed to go to the jury. 
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The" omission of a Judge to point ont to the jury the weakness of the 

Reg, T, Ohoonee ft against the accuseq, and the possihility of 

otherB,5ii.W,R.Or. 

vvwAP, u vxs amount to a positive misdirection. Where there is 

S'* 13- ^ some evidence to go to a jury, the Court cannot in- 

terfere. ; There must be misdirection or some error in law. The case com- 
mented on, however, as unsatisfactory. 


In reviewing the charge of a Judge to a jury in the mofussil, it is 
Reir V Ck)iralaO St ^ whether the tendency of the charge, 

-io «uir n taken as a whole, has given a correct or incorrect 

OXn^S, U W. tt. to the mind of the jury, and it is not cor- 

Or. R. oO ; o. U. 4 B. apply to such chfirge the criticisms which 

L. R. Ap. 50. would be applied to a charge of a J udge in a Court 

in England. 


Where there is no evidence against a prisoner, the Judge ought to charge 
Reg. V. Oreedhary the jury for an acquittal, and not leave the jury to 
Maiyee 7 S W R. whether the prisoner is guilty or not. 

Or. R. 39. 


The prisoner retracted his statement wdien read over to him, and said 
Reg. V. Qanesh Eoor- that he was compelled to make it. The J udge, 
mee 4 S. W. R. Or. without making any enquiry, or taking any evidence 

^ J * * * ' on the point, submitted the prisoner’s statement to 

* ’s the jury as a confession. Held, that the Judge was 

wrong in so doing, and that he should rather have charged the jury not to 

accept the prisoner’s statement as a confession. 

In charging a jury on the point of provocation in a case of culpable 
Reff V 'Ounesh Lush- bomicide, a Judge sliould tell the jury that, to bring 
, , Q fl ur ^be case within the exception to section 800, Penal 

Kar A Otuers, 9 o. W . Qq the prisoner must have been deprived of the 
R. Or. R. 72. power of self-control by grave and sudden provoca- 

tion ; that there ought to have been sulticient cause for such loss of self- 
control, and that the provocation was not voluntarily provoked by the pri- 
soner as an excuse for doing harm. 


A Judge in charging a jury should avoid expressing any decided opi- 
'Dao* V /innm niciliATi nioii. All that a charge should contain is a state- 
Keg. . wu ga ment of the evidence piro and coa, with a running 

St others, 1 8. W. R. commentary as to its agreement with the other facts 

Or. R. 25. of the case. 

Whether or no a child was competent to give evidence within the see now 
Hair V ft meaning of section 14, Act II of 1866, was a ques- 

^ ^ ’ tion for the Judge to decide, and not for the jury, 

S. W. R. Or. S. 60. the amount of ci’edit to be given to thttlstatemeut, 
being all that feU within the province of the jury. 


I. of 

18 /a 
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The verclict of the jury was roversed, on the ground of miadirection hy , 

the Judicial Cominissloner in not liatiiig left the ' 
Reg. V. Eallyohnni cause of deat^ and the prisonelr’s connection with cer- ' 
Gangooly, 1 S. W. R. tain attempts at bribery as questions for. th® oonsi-; 

Or. R. 2. deration of the jury. The admission of heaway evi- 

dence prohibited. 

A Judge is not bound to try a native Christian with the aid of a Chris- 

Btot Ohnnder, «“» makmg away with pMpertj by 

Ghnstian, Appellant, person originally in lawful possession of the same, 
1S.W.R. Or.R.2. is not theft, but criminal breach of trust. , A Judg^' 
in directing a jury, shonhl con hue himself to a general commentary on the 
evidence and «a stateinoiifc of the legal offence proved, should such evidence 
be credited. He should not give a positive opinion as to the guilt ot inno- 
cence of the accused person. 

s 6 188 ^ Judge ought not to introduce into his direction to the jury, any ques- 

186,’ Act tion as to recommending a prisoner to' mercy, but 

z., 1882, Reg. V. Dassee Mo- gi^ould leave that entirely to the jury* 

sulmany, 14 S. W. R. 

Cr. R. 46. 


ISIagistrate cannot receive and enforce the award of a jury under 
seciion 810 of the Criminal Procedure Code, (Act 
Vlil of 1809) delivered long after the day fixed for 
R. App. purpose. A jury appointed under section 816' 
is not properly constituted when only the foremiin is 


Reg. V. Hargabind 
Pal, 7 B. L. 

57. 


appointed by the Magistrate, and the rest of the members by the parties. 
And sec Dinouath Chuckerhutty v. Ilurgobind Pal, 16 S. W. R. Cr. 


E. 23. 


In his charge to the jury, the Judge should draw a distinction between 
ppD* V TTfllicharan Ihf* two classes of culi)able homicide mentioned in 
^ fi ■!> T p A s<.Hdion 3()4 of the Penal Code, and direct them to 
Dass, b IS. ^Ap. sx)eciaHy under which^ if either, the prisoner, 

86 ; S. 0. 15 S. W. R. guilty. See also Reg. v, Amir Khan and others, 
Cr. 17. 6 B. L. R. Aj)p. 87 note. 

Trial by jury ceases in a district, when the district ceases to belong to a 

w,, j division to >vhich trial by jury has been extended. 

Reg. V. Khoodeeram, ^ ^ ^ 

8S.W.R.Cr.R. 39. 


See now Held, with reference to the provisions of sections 445 A. and 445 B. 
w®- ^ Reg. V. Kishtoram of 1809, that the chief executive officer ‘ 

n .oanrn n of® uon-regulatiou proviuce, 18 bound to proceed 
1 Si!- Dass, 13 S. W. R'. Or. under the provisions of Act XXV of l 86 l In the trial 

of offences punishable by a Court of^eStibns, and';, 
that he must try the prisoners with a jury or assessors, evep if onq of ther;. 
counts of^e charge against the prisohers be in r^pecl bf aa offence not ' ' * 
triable by a Court of Sessions. 



A verdict of guilty of dacoity against certain of the prisoners set aside, 

Reg. t. 'EoiHiu!) ground ^of misdirection, the Judge having 

& Oth^ 6 S point out to the jury the danger of relying 

W.R.Or.n. ’ ' ^ - • 


vrt*uvu\>\A uvf jjv/xaau v/iyi.v uvr t/axv' jiaajr tdj li 

upon the uncorroborated testimony of accomplices. 


The allowing pf an objection to a juror coming within the third clause 
Rpo* V ITrifinA section 344 of the Code of Criminal Procedure 

nTiiira* JBr IIS XXV of 1861) is iu the discretion of the Court, 

S W n n P faA although the Judge is not bound to admit the 

b. Ws H. Or. R. 5o. objection, yet he should not treat it as frivolous. 

In charging a jury, a Sessions Judge should not tell them that tlie 
Reg. V Eulum previously been bad characters. That 


fact might be taken into consideration by a Sessions 
Judge in passing sentence when the ijrisoiiers are 
convicted. 

Held by the majority of the Court, that the mnission of the Judge to 


Sheikh & others, 10 
S. W. R. Or. R. 39. 


Reg. V. Madhab 
Mai & others, 1 S. W. 
R. Or. R. 22. 


enter into details regarding the identification of 
stolen property, does not amount to a niisdirectiou to 
the jury. 


Held, that it was no misdirection on the part of the Judge, in not 

Reg. V. Mookhta- ‘ 

of section lOO of tlic Penal Code, when he parti- 

attention to clause 6 of that 


W. R. Or. R. 46. 


culnrlv called tliev 
section. 


A summing-up to the jnry in whieli the Sessions Jiidae gave no aid 
Reg.V.Ram Gopal to tlio>n-y in ilie amuuromenfc of tl.o faols wl.iol. 
‘nk.-.J^irkQ w T> were spckc’n to bv tJi^' witnesses, and liimselt lonnd 

Htiur, 10 b. W. R. Ur. be^shon],! h.iyr jnit to the juw, v;as 

*• p’ouuniiC(*d defective, and a verdict founded thereon 

was set aside, and the prisoner ordered to be released. 

The evidence of a person staling befoi’c llu* jnrv upon oath, facts whicli 

Reg. V. Ram Ctopal f ou-n fi.ohs vvlucJi 

rUiviiT in Q W p ccxistiliito tiie sn.^.ance im: the charge again>t a 
P ^• 7 * ^ b» W.n. U . prisoner, jHid whicli the jury Uiene-ielves lit! veto enquire 
^ into and arm e at as lliolr verdict, ouglit not to be 
allowed to go to the jury, and still less so when tlie person does not orally 
depose before the jury, but liis ovidoiico is presented to them in the form 
of a written deposition. 

Where 0. deposed that he and R. were four days in company at M., and 
Rfiir V SArnmniiAP clnvrged the jury that if they found that 

_ . ^ ® R. was not in company with O. during those fpnr 

W, R. Or. R 105. -was, because it was clear that he could nc^^ave been 
in company with R. at M., and must therefore have given falw endence 
when he said that he wpa during those four days in such company at M. 

63 
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Held, by tlie majority of the Court (Seton-Karr, J. dissenting), that there 
had been no misdirection. 

It is in the province of a jury to weigh the evidence, whether it is true 
Reg. V. Rookni Kant ^ judge of the intention. 

Mojoomdar, 3 S. W. 

R.Cr. R. 58. 


A jury may he satisfied with a minimum of proof, and it is beyond the 

Reg. V. Ruttun Doss ^ 

® Q iere with its verdict ; but when there is nothing 

& Doorga Doss, lo iS. ^hidi can, if believed, amount to proof, the case 
W. R. Or. R. 19. slioiild not bo put to the jury at all, as a verdict of 

guilty cannot, under such circunistauccs, be sustained. 


In a trial for robbery, it is competent to the jury, if they disbelieve the 
Recr V Sakhaut assault, (i. e., as to the circiim- 

o-u *i5l o c Tir D n stances of aggravation) to bring in a verdict of guilty 

sneijcn, 4 b. w. k. or. 

R. 13. 


A jury may ignore the graver charges on which a prisoner is tried, and 
Reg V Satoo of some lesser crime on the evidence. 

SheikK 3 S. W. R. 

Or. R 41. 


There is no inis»lirection. in a case of false evidence,” on a Judge point- 
c + +Vi contrast between the evidence 

Reg. V. beetan^n prosecution, and the course followed by the 

Ghosal, 2 S. W. R. Cr. jHisoner, namely, a simple denial of the charge, 
R. 60. coupled with a refusal to examine the witnesses (in 

attendance) so long as the Judge left it to the jury to decide between the 
opposing statements, and to credit whichever they thought most worthy of 
belief. 


Whore a Sessions Judge loft the jury to decide upon the age of a girl 

Reg. V.Shama Khan- been kidnapped merely aiding them with 

T. Q TO- his own opinion in which they expressed their con- 

kee & others, 7 S. W. cuiTcnee. Held, that theffe was no misdirection to 

R. Or. R. 22. the jury. 


i.am, 
KM!, ter, 
MX., 


When a prisoner is on his trial by a jury upon a charge of murder, it is 

Reg. v.Shumshere to point out to the jury 

Q c p n accurately the difference between murder and cul> 
Beg, 9. S. W.R. Cr. homicide not amounting to murder, and to 

R. 61. direct the attention of the jury to the evidence, and 

to leave them to find the facts, and say (under the direction of the Judge as 
regards the law) of what offence the prisoner is guilty. Where the provi- 
sions of section d79 of the Code of Criminal Procedure (Act XXV of 1861) 
were negl||(^, and the Judgo did not sum up the evidence ai all, a, new 
trial was (^ered. 

Elahi Buksh’s case (5 S. W. R. Cr. R. 80) considered. 
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Thotlgh Sddsiojis <Tudge ought uot to hare made an j remarks as to 

Daiv w ■iifA- what the witnesses for the defence stated themselves 

M ^ hea^, this slight error was held not to 

gon, a 8. W« R. Or. njnonnt to a misdirection. 

R. 1. 


When a summing-up of a Judge to a jury, points out to the jury the 

oil A io principal features of the evidence, as regards both xIJism. 

U’m ^ n Crown and the defence of the pri- 

8. W. R. Or. R. 23. soners, it complies with the requisition of the Code 
of Criminal Procedure (Act XXV of 1861). 


Under section 379 of the Code of Criminal Procedure (A.ct XXV of Jo?; aJj 
Qact n* - 1A fl 1861), a Judge should sum up the evidence on both 

^g. V. oltwai 14. o. before requiring the jury to deliver their ver- 

W. R. Or. R. 66. diet. Under section 439, however, the High Court 

thought it unnecessary to set aside a conviction in a case in which this was 
not done. 


The finding of a jury, that although the accused ‘killed the deceased, the 
crime was not murder, not because it fell under any 
of the exceptions allowed by law, but because the 
accused had no object in killing him, is not a legal 
finding, and does not amount to a coiivictieii of culpable homicide not 
amounting to murder. 


Reg. y.^ckoor Ohose, 
IS. W. B.Or.R. 50. 


When a jury is not unanimous, the Judge is not bound to summon a 

Reg. V. Uxjoon Bis- 
was, 1 8.W. R. Or. B. 

41. 


The drawing up of a list of special jurors, is entirely in the discretion 
, . of the clerk of the Crown, and the Coui-t will not 

Shamchaad Matter in j^^erfere. 

re, I. Ind. Jnr. N.S. 

106. 


Improper advice 
Elahi Buksh, appel- 
lant, 6 S. W. R. Or. R. 
80 ;B. L.R Sup. 8.0. 
VoL r. B. 469. 


in setting aside a verdict of ^Itj. 


given by the Judge to the jury, upon a question of 
fact, or the omission of the Judge to give that ad- 
vice which a Judge, in the exercise of a judicial dis- 
cretion, ought to give the jury upon questions of 
ftiet, araomits to such an error in law in snmming-up, 
as to justify the High Court, on appeal or i-evision. 


The ndwer of setting aside convictions and ordering new trials for any 
i&cttft or wfe^ in the snmming-up, will be exercised by the Higj^Court only 
when the Court is satisfied that the accused person has been prfejudicetl by 
the error or defect, ot thiat a failure of justice has been occasioned thereby. 
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Renmrks on certain irregularities of the Sessions Judge in his suuiuiing- 

Reg. V. Mohabur 
Smgh,6S.W.R. Or. 

R. 64. 

The verdict of a jury cannot be reversed by a Court of Revision, even 
if it be a verdict of guilty.’’ The only remedy for 
Reg. V. Oorachand prisoner in such a case is an appeal (which can 
Ohose, 3 B. L. R. P. only be on a qnesiioji of law) or an application to the 
B. 1 S. 0.; 11 S. W.R. Executive G(u'ermm'nt. Nor Ciiii a A^erdiet pronounced 
Or. R. 29. by a juiy, of not gnilty” be reversed by the High 

Oourt on rewision, and it is clear that no appeal lies 

from such «‘i verdict. 


A Sessions Judr^’O in suzti'ninq-un is bound to advise a jury on questions 
Dwarkanafii San * ^ ;nul tcll the jurv tlie iiupression which 

- 5 - 1 . ^ the evidence has made Upon Ills own uimd. 

13 S. W.R. Or. R. 34. 

Ill a case in which the pvKoner was charged with murder, and he made 
Huroo Shaha case conression that lu* did strike the deceased with a 
Af 1A <4 W P Pr stick, \]io Session Judge, after considering the 
P* ^ ' ' * * evidence, discivdited tlie confession and all the evi- 

«»• tiinf fi.i^ medical officer and dis- 

tlint the case should go 


deuce, exc(q>t that of the 
charged the prisoner, not con si d( Ting it necessary 
before jury. H(*ld, that tin,* SiMsions .Judge had 


no 


right 


to pronounce 

his OAvn judgment on the credLuilUy of the evhlence, and to withdraw the 
consideration of the due Aveiglit to be given to the evidence from the jury. 

Where a jury convicted a prisoner contrary to the charge of the Sessions 
Re^^. V. Nidheeram which charge Avas held by the High Court to 

Ba<rdee & others 18 ^ proj)er charge, the High Court refused 

S. W. R. Or. R. 45. 


B. 107, 
AotX., 
1882. 


Reg. 


luive been a 

io interfere, although it concurred with the Sessions 
.luilge in thinking that tlie verdict of the jury was 
not correct. The case aa^us one in which an appUc.ition could be made to 
the Govornmeiit ; but as rc'g.ir^ls the Court, the j>etitions were rejected. 

The Sessions Judge differing from a ma jority of the jury, who acquitted 
the accused, referred the case to the High Court 
ni, K 1Q Q w p under section 208, Act X of 1872 to be dealt with 
UnoDa, D. . Jl. appeah B(*fore proceeding with the case, the 

Gr. R. 3o. Higli Court considered it fair to the accused to give 

him notice, to bring forward any objections he might have to the Sessions 
J udge^s recommendation. 

On a consideration of the evidence, the High Court convicted the accused 
of the offence ‘^itli which he had been charged below. 

Queere : — If tlie jury in a Sessions trial are not sworn, is the omission one 
Reg. V. R^sodoy covered by section 18 of the Oaths 

0huckerbutty,20 S. 

W. R. Or. R. 19. 


A.ct, X of 1873? 



\ 
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A Judge ought not to put questions to any of the jury as to his reasons 
Reg. V. Meajan for the verdict he dias given. 

Sheikh, 30 8. W. R. 

Or. R. 60. 


In a case in wliich the accused were char^^cd with murder (section 302) , 

Rfiir V TTdva flhani^a liomicido not amounting to murder (section 

9 ona w p 304), and voluntarily CLiusing grievous hurt (section 

& owers, O. . . g25), the Sessions Judge cat the trial M<lded a further 
Cr, iC. 7o. charge of hoiise-brealdiig by nigiit in order to the 

commission of an offence (section 4o7). Tlie jury unanimously acquitted 
the prisoners of the three original charges, and a nja.jority of the jury 
(four out of five) acquitted tliem also of t!ie la.st clairge. Tiie Sessions 
Judge agi*eed with the verdict of the jury us-rt‘gavds the three original 
charges, and recorded a formal ordor, ao(|uitiing and discharging tho'prisoners 
on these three charges, lie difcen^d fro.m the niajoiatv as to the fourth 
charge, and referred the case to the High (Vmrt undei* serition 203 of the 
Code of Criminal Procedure (Act X of 1872) ; Held, tliat when (as in this 
case) the Sessions Judge has approved of a. verdict on certain charges, and 
fi?iaJly acquitted and discharged the accused as to these charges, the High 
Court cannot, under section 2()3, convict on the facts on tliese vmy charges. 
That section seems to conteiuplate only a <*ase in which, without recording 
any order of acquiltal or conviction, the Sessions Judge refers the whole 
case. 


S.307, 
Ant X., 
1881. 


As there was nothing in this case to show on what grounds the majority 
of the jury acquitted the prisoners on the iidditiuiial charge, and as the 
Sessions Judge agreed with the unanimous verdict as to the tliree original 
charges, the High Court presumed that the reason which weighed with the 
majority of the jury in finding the prisoners not guilty on the additional 
charge must have weighed with tlie whole jury in linding them not guilty 
on all the three other charges, iind accordingly the Court could not set aside 
the verdict of the majority on the last count, without practically finding 
directly in the teeth of the verdict of the unanimous jury on the first three 
counts. 


In a case in which the accused was tried on charges of murder, cul- 
Suatiram homici<lo, and causing grievous hurt, the jury 


lur^ ^*1 oi q'**w**^ acquitted him of murder, but convicted him on the 
Manaal, a 1 ». W. iC. ^ther counts. This vtu’dict was rectirded by the 
Cr. R. 1. Sessions Judge, who then, in accordance with sec- 

tion 263^ Code of Criminal Procedure (Act X of 1872), questioned the jury 
as to tb^ grounds for their verdict, and the jury eventually intimated their 
willingness to convict of murder. The Sessions Judge differed from the 
1st verdict of the jury, but as he had recorded the 1st verdict, he doubted 
whether he could accept the 2ud verdict, and referred the case to the High 
Court under the section 263, Held, that section 263 did not apply to such 
a case as this. There could be no verdict delivered, and no verdict finally 
recorded, until the last of the questions put by the Sessions Judge to the 
jury was answered ; and as it appeared from the answers of the jury, that 


S.303, 
Act Z., 
im. 



139, 
186» 13U. 
141. Act 
X., libJ, 


s. s. m, 

13d, 1S!>. 
liJ, \(i 
X, b«-j. 


tt. sc:, 

A.t X, 
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'"if 


theit findings of facts disclosed that the verdict oueht to hate been one of ' 
gniltj on the charge of murder, the Sessions Judge should have entered {dbe ' V 
verdict of the jury as the verdict of guilty of murder. The case waiS 
accordingly returned to the Sessions Judge to enable him to do that^ aud 
to pass such sentence as the law directed. It is only when it is necessary 
in order to ascertain what the verdict of a jury really is, that a Judge is 
justified under section 263 in putting questions to the jury. * . 

A Magistrate acting under Act X of 1872, section 623, should exercise 
Rajah Shatyanundo independent discretion in selecting the mem«- 

bers of the jury, and the persons so selected by him, 
should not be nominees of the party interested ih 
upholding tlie Magistrate’s order. 

In this case, the High Court sitting as a Court 
of, Eevision under section 297, Act X of 1872, set 
aside the- order of the Magistrate appointing to the jury persons who had 
been appointed by the opposite part}-, as it held that the error of procedure 
was a material one, in as much as tJie merits of the case had been thereby 
affected. 


Ghosal V. The 0am- 
perdown Pressing 
Company, Limited, 21 
S. W. R. Or. R. 43. 


Where 

Sheikh Nozumnddy 


a jury, appointed by a Magistrate under section 523, Code of 
Criminal Procedure (Act X of 1872), had fully 
. , ^ Q entertained and considered the matter submitted to 

V. Hasim Knan, 21 S. individual members of the jury had given 

W R. Or. R. 54. in their opinion to tlie foreman to report to the 

Magistrate, and the only delay Avas in the foreman’s making the report, it 
was held that the Magisirate could not appoint a second jury to consider 
the matter afresh, but ouglit to have acted on the report of the first jury 
which had been gh^en in before he made his final order in the matter. 

Where a pai’ty objects to the verdict of a jury, he ought to give the 
Magistrate reasonable primd facie ground for the 
Bindabun Chunder opinion, either that the jury did not in fact apply 
a- judicial discretion to the case, or that the verdici^ 


Dutt V. Dwarkanath 
Sen, 23 S. W. R. Or. 
R. 16. 


was such as the jury could not have arrived at by a 
proper exercise of their discretion upon the materials 
before them. xi* 

The High Court set asirle the verdict of a jury in this case, because the 
Rpff V OnnffaOovind direction to the jury, omitted to point 

P rt M S W P Cr aiwence of evidence very material to the 

rant, W. K. l/r. prosecution, and because he directed the 

jury to attribute an undue importance to the state*^ 
ments or excuses made by the prisoner in the explanation^ of. certain 
documents. # 

Held, that the words in section 464, Code of Criminal Proced?'re (Act 
Reir V gaaaim ^ that in trials by jury “heads*’ of th© 

OQ a w p “charge” are to be recorded, must be con-' 

snaiKn, m a. w. a. g^rued reasonably, amd include such statetuent on the! 
Or. R. 38. part of the Sessions Judge as will enable the AppeUecto,; 

Court to decide whether the evidence has been properly laid the jury,’ 

or whether there has been any misdirection in tW charge. 




/ 



j> 
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Where a (^ee/to 

9eg. V. Dooxi^iiQii 
Shome, 24 S; W. E. 
dr.R<80. 


which Groverninent had not extended trial by jury, 
.'#ae tried by jury, the trial was not consider^ in-» 
valid on that grotmd ; but the Judge’s charge was 
treated as his judgment in the case, and the prisoner’s 
appeal was heard on the facts. 


Wherever trial by jury exists, the verdict of the jury must be accepted, 
Reg. V Wusir Mun- manifestly and certainly wroiij?. A 

dul & others, 25 S. 

R Or. R. 25. 


credibility of witnesses. 


IS ^ 

verdict based* on voluntary confessions is just as 
good as a verdict based on the testimony of credible 
witnesses. It is the province of a jury to decide the 


Where, under section 523 of the Criminal Procedure Code (ActX of 
Reg. V. Nakori Pa- ^ Magistrate receives the report of a jup', he 

p * 4 . 1 . OR a bound to act according to the recomincndation of im». 
roee dc another, 25 s. majority. When a number of jurors do not 
R. Or. R. 31* agree with one another in every respect, but all 

agree that a certain order passed by a Magistrate, tulcen sis a whole, is 
not necessary, such jurors should be counted together as objecting to the 
order. 


In chaining a jury, a Judge is not honnd to do more than lay carefully 
_ and plainly before them the evidence as rtscorded by 
M j ** oe him, ‘noting discrepancies and inconsistencies, and 

mar Mazoomdar, 25 pointing out genei'.illy the way in which it is favour- 
8. W. R. Or. R. 64. able or unfavotuabl^ to accused. 


4k others, 13 B. L. R. 
App.l9; 8.0. 20. 8. 
W.R.0r.R.7a 


It is not in every case in which there has been a misdirection to the 

9 tr rr naiKAAmov 2^^ High Court Avill Set aside a verdict of 

Keg. V. i^cocraar )jat only in such cases in which the accused 

Bose, lOB. ii.R. App. has been materially prejudiced, or where there has 
36. been a failure of justice. 

Macpherson, J. : — ^The evidence against the prisoners, in whose interest 
Oaa. w SRam 'Ran-.i 4 the Judgc has referred this case to the High Court 
Reg. V. ShamBagdl section 263 (Criminal Trocedure Code, Act X 

of 1872), is certainly not veiy strong, in as much as it 
consists solely of the statement of the prosecuti-ix. 
Never the less the evidence is qnite suflieient, if he- 
Uered. The jury did believe it : and how can we say that they were wrong 
in doing so P It is as likely as not that they were right. And is the High 
Xlourt to set aside a verdict in such a case P 1 think we ought not to in- 
terfere with a verdict, unless we can say decidedly that we think it is clearly 
wrong. If we are to interfere in every case of doubt, — in every ease in 
which, it may with propriety be said that the eridcnco would have warranted 
a different vWict, — ^then we must hold that real trial by jury is absolutely 
at an end, and that, the verdict of a jury is of no more weight than the opi- . 
a nion of ase^Bsors. I presume that if this were the intention of the Legis- 
^ latore, it vonld have said so. 

As it is, I consider that the Court should exercise the powers vested in 
. it by seotiop 268 only in oases in which it finds the verdict of the jury 
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6. wr, 

^8^l’ Reg. V, 


S. 307, 

^wf'Reg.y. Hurro Maigi, 
14 B. L. R. App. 2 
note; S.0.21S. W. 
Rt Or* R* 4. 


clearly^and undoubtedly wrong. This is not such a although I may 
admit that there may be room for doubts being entertained as to ■flie faots^ 
Therefore 1 think the verdict of thfe jury should remain undiaturbed, so far 
as this Court is concerned, and that the Sessions Judge must pass sentence 
on the prisoners. 

The High Court will not exercise its extraordinary powers under 
Mussamut 263, Criminal Procedure Code (Act X of 1872) 

^ 4 -o T » t^i^d sot aside the verdict of a jury unless it is patently 

Itwarya,14 B. L.R. ^ 

App. 1. ^ 

This was a reference from the officiating Sessions Judge of Hooghly, 
dated the 18th September 1873. Pheau, J. : — In re- 
gard to this reference made to this Court under the 
provisions of section 263 of the Criminal Procedure. 
Code (Act X of 1872), we may say that we entirely 
concur in the opinion lately expressed by this Court, 
in a recent case, namely, that the powers given to this Court by section 
263 are not to be lightly exercised ; and thfit the unanimous verdict of a 
jury ought not to be set aside, even if the Sessions Judge disagrees with it, 
unless that verdict is clearly and patently wrong, and unsustainable on the 
evidence/’ It seems to us that the verdict in this case, with which the 
Sessions Judge disagrees, cannot ho said lo he clearly and patently wrong, 
and t\nsustainable oii the evidence.” If tlni statement which was made by 
the pv‘Soner in Court is true, and the jury have no doubt believed tha.t it 
was U ue (indeed, according to Iho roferoneo made to us, by the Judge, 
they informed hiiii that t1 u.-y did so), tlien llioir verdict was probably right 
ill fact. We therefore thliiV ihat tlenv is not sufficient reason to interfere 
wth the verdict which they gav(?. That verdict will consequently stand, 
and the record must be sent again. 

Where the jury aecjuilied the prisoners on the charges framed, but 
fVniud eert sin fa«?ts wliich amounted to another offence, 
iiii.l <nuitle.l to ennviet ilie prisoneis of that offonco, 
as pruvitlrd hv section 457 of the Criminal Procedure 
(!oj]o (Act X of 1872) held, that the High C(au*t 
could, on the case e.f lining befoT’e them under section 
263 of the Criminal Procedure Cod(*, find the jirisfmcrs guilty of such offence. 

Per Macluan, J. (Mjttef, J. dtfJnhndc), The trial by a jury of an 
offence trinlde with assessors is not invalid on that 
ground, but an accused who would have b^en en- 
titled to an appeal on the facts, if the case had been 
tried with assessors, is not debarred from that right 
merely by the fact that the trial by jury is not in- 
valid. 


&S.238, 

S07, Act 

X./18B3. Empiess 


V. Harai 
Mirdha & Timed Sar- 
dar, 3 I. R. R. Calc. 
189. 


Empress v. Mohim 
Chunder Rai & an- 
other, 3 1. L. R. Calc. 
765. 


S.307. 
Act X.. 
1882. 


Where a jury are not unanimous in their finding, and the Judge dis- 
w Co Via o sonts from the oxiinions expressed by them, on the 
jsmpress ^ being refeiTcd under section 263 of Act X of 

1872, the High Court is competent to find the pri- :: 
soner guilty notwithstanding an acquittal by the 
majority of the jury. It is the duty of a Judge in 


Rae, 3 I. L. R. Calc. 
623 ; S.0.2C. L. R. 
304. 



j..vV-''‘*5, i;-'? '-A 

wndmg 

Criminit * ' ' ’ 


JURY. 


'! acc 


5 '■y - ^ 


Roshun Doosad v. 
The Empress, 5 1. L. 
Oalc.768: 8. 0. 6 0. 
L. R. 219. 


in tli^ possession of stolen goods, tlie Judge directed 
the jury to consider the proof of previous (Convic- 
tions for theft as v,\ddence from which inference 
might fairly he drawn as to the character of the 
accused. Held, that this amounted to a misdirec- 
tion; for though section 64 of the Evidence Act (I of 1872) declares that 
the fact that the accused person has been piwiously convicted of an 
offence is relevant,” yet the same section also declares that the fact that 
he was a bad character is irrelevant ” and that the evidence was irrelevant 
and inadmissible. Except under very special circumstances, the xn’oper 
object of using previous convictions is to tletermiuc the amount of punish- 
ment to be awarded, should the prisoner be convicted of the offence charged. 

The fact that a person is a clerk in the otHce of the Magistrate of the 
Empress V.Roohia sufficient to disqualify him from 

Mohato, 7 1 L. E. “^ting on a 3^u•y. 

Oalc. 42; 8. 0. 8 0. 

L.R.273. 


Per FiEiiU, J. “Irregularities under section 240 of 
BmpreM V. JKllbbOO cedure Code (Act X of 1872) 

tfalitoni; 8 I, L R. 

0alc.7a9e 


the Criminal Pro- 

^ , in the selection of 

jurors, and in the admission ot the deposition of a 
medical witness treated, it not being shown that the 
prisoners had beentherebyprejudieod.asbeingob- 
' jjections to be entertainsd for the purpose of interfering 

with the being had to the provisions of section 283 of the 

and section 107 of the Evidence Act. 


4^ 


Court under serous 263 and 4C4 of the 
4^i 1872) when he disagrees with a verdict 
!ience which, in his opinion, has been committed. 


The Bic^Bed were charged under section 149 coupled with sectic^n 325, 
Govti ol' V. Penal Code, with, while being members of 

6 unlawful assembly, committing grievous hurt, 
t T W disbelieved the evidence as to the unlawful 

n A assembly, but unanimously found two of the accused 

u. o It. R. S49. guilty of grievous hurt under section 325. Held, 

that such yi^dict was, under section 457 of the Code of Criminal Procedure, 
(Act i of 1872) legally sustainable, although that offence did not form the 
subject of a separate charge. Section 457 enables a verdict to be given on 
some of facts which are a component part of the original charge, pro- 
vided tlS'i;ho8|: facts constitute a minor offence. It is only in a case where 
the jury are nol unanimous that a Court may require them to retire for 
further consideration. Where a verdict is unanimous, it must be received 
by the Judge, unless contrary to law. Where a Judge dissents from the 
finding of a jury given in accordance with the law, the only procedure <^>peii 
to him to follow is that laid down in the fifth clause of section 263 of the 
Code of Crifninal Procedure. 

In charging the jury upon the trial of a prisoner for being dishonestly" 

• n . J.I - T-' t . -If i *1 


5.31^ 
Act X,' 


3.278^ 
Act X. 
1683. 
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f. 807. 
ActX., 
1868. 


.B.807, 

ActX., 

1882. 


S. 9. 807, 
686, Act 
X., 1882. 


Per OiiWaw A vew large discretionary power the Higll - 

gmwrftgg v Hnkhim Court 1^ section 268 of the Cod(3 ,^X|^inal 
Hiimar 1 fl T w 9711 codure (4ct X of 1872). No fixed be laid 

’ • fgy exercise of that -disor^opl^eTery 

instance ; and the decision in each case submitted must deii^d-.^^n its 
own peculiar circumstances. Per GARTK,Cjf&^(^'"Pna(BEP,.jf, (ILuiebt,' - 
J, contra) ; — ^The rule laid down in Queen ^ jTazir ^uudtdj^o S, W. E. 26 
Criminal Eulings, goes too far. ' - 

Pbinsep, J. (Mabkbt, J. contra ) : — ^The law does not prevent a> Sessions 
Judge from asking a jury regarding the grounds for their ver^Ct, and such 
a course is desirable in the ends of justice. See Queen i.’. Sustiram Mundul 
(21 S. W. E. Cr. E. 1). 

Where there are reasons sufficient to warrant a jury in disbe3|j|ving the 
Hurree Narain Moo- ■'''^it“®sses and in giving the prisoner the benefit of 
iroriAA 9 f T R doubt raised by inconsistencies in that evidence, 
^ . although another ju^ might have come to a differ- 

ent conclusion, the High Court will not interfere. - 
It must be shown that the verdict of the jury is certainly unreasonable and 
peiverse. Eeg. v. Sham Bagdee and others (20 S. W. E. Or. E. 73) cited , 
and followed. 

A majority of the jurors (four out of five) acquitted the prisoner on a 
Tilnckdharee in re 2 charge of attempt to commit rape. The Sessions 
M T p ] ’ Judge disagreed with that verdict, and referred the 

case to the High Com^ under section 263 of the 
Code of Ciiminal Proccdui’e (Act X of 1872) because in his opinion the 
offence clutrgecl was proved. The High Court fomid that the evidence for 
the prosecution was fully worthy of belief and consistent with probabilities, 
and sentenced the prisoner. 

In a trial by a jmy befoi'o a Court of Session upon charges, some of 
Bhootnath Dey & triable by a jury, and soime with the aid 

others, Appellants, 4 t}}® .iff, l>7 a majority of four to one, 

C L R 40^ rctiinied a vej’dict of not guilty on all the diarges. 

‘ Held, tliat it was not comj)eteut to the Judge, who 

disagreed ^vitli the verdict, to treat the trial, so far as it dealt with tlie 
hitter charges, as a trial witli the aid of assessors, and concurring with the 
minority to convict and sentence the accused j)ersons. 

It was the duty of the Judge, in such a case, to liave accepted the. 
verdict as one of acquittal, and then to have orders in accordance 

with section 263 of the Code of Criminal Procedure (Act X of 1872). 

ExjJanation to section 233 of the Code of Criminal Procedu^ mscussed. 

Where the accused were charged under section 471 of ,the Penal Code 
Ehorahed Kazi & having, in a suit brought agaijast. thm by the 

aiS” V iS^s* 

a nr r kao ^ iproperty acquu-cd by her by nghi 
o V. Ai. H. t»A. from her father, fraudulently anclTcbwqnef|Hy used 

forged document as genuine, knowing, or having believe it ' 

a forged document, it appeared that the accused were in' pos^sion of :Jl|e > 

' / -*' 

' v-1'' ’ ’ ’>-> , f"'- ' ■ . ' 
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^proper^; w dtiestionpuriw gift 

from thiei endorsement of registration 

Tvliich-appp^i^l^l^ll^'iie^ilthaDt^a^ » fdrgmy. In his charge to the jury 
the Se9Si4|^;;^tl^^^ /omitted 'to ’ deal with tiiefactof the accused being in 
pos^M^m- ( kI^O' privity. He also directed that, the registration endc^e* 
■meht^i^^’:^§e<i |>roved to be a^orgery, it was for the accused persons to 
' les^Hi^'^ithy g0h^eness of the document. Held, that it was not sufficient 
for theHjtB^ xti^y to decide on the evidence whether the document was a 
; forgery, ana whether the accused knew it was a forgery when they used it, * 
hut it :«5tJ^^,£urt^r necessary for the jury to decide whether the document 
had hera ^ud^ently and dishonestly. 

Held' ftfeo; irtiat the Sessions Judge in omitting to deal with tlie met 
of the possession of the accused, and in throwing the onus of proving the 
genuineiysss of the document upon them, had misdirected the jury. 

A prisoner not being a European British subject, who is not charged 

jointly with a European British subject, is not en- Ict^, 
Reg. V. LaluDbU titled, under the provisions of the High Court Cri- ^***' 
OopalDwM ft othen, minal Procedure (Act X of 1875), to be tried by a 
1 1. Xi. R. Bom. 232. jury of which, at least five ‘persons shall not be 

Europeans or Americans. 

Act X of 1876, section 33, contemplates that the names of the jnrj- to g ,,, 
Rog. V, Vithal- be chosen by lot” shall be drawn out of one box Actx, 
das PranjiTandas & containing the names of all persons summoned to 

oaieK,riL.B.B<)m. 

46S. 


The Code of Criminal Procedure (Act X of 1872), section 263 easts 
Reg. V. ESianderav Court the duty both of Judge and 

Baiirav ft others. 1 notwithstanding this difference, which 

Tin KAm in clothes it with greater powers and responsibilities 


- jury ; but notwithstanding this difference, which 
clothes it with greater powers and responsibilities 
than the superior Courts in England, it will, as far 
d by the principle of Eiifirlish hiAv that the verdict of a 


as may be, be guided by the principle of English hiAv that the verdict of a 
jury will not be set aside unless it be perverse and patently wrong, or may 
have been induced by an error of the Judge. In a proper case, however, 
tlie High Court will rectify the verdict of a jury. 


By the practice of the Supreme Court at Bombay before the Indian 
Res. V. Dayai Jain^ Fenal Code Ciime into operation, on a trial for treason 
Khatav ^ or felony the jury (as in England) was kept together 

Eallianji 3 during the night under the charge of officers of the 

' tu, * Court ; but on a trial for misdemeanor it was in the 
. WOWn discretion of the Judge whether they should be kept 
^WSes, w. ^ together, or allowed to return to their homes for 

rtheni^ht; :the latter being generally done; and after the Code came into 
; ,pjpa|ation, H&p ]^otiqe continued the same, as well in the Supreme Court, 
^ High Cburt ; the Judges applying the rule by deter- 
offence under trial would by the old law have been a 
or^ the Judge, on a charge under iseetioa 


S.3U7. 
Art X,, 
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now 
S,28I. 
ikat j| 


467 of tlie Indian Penal Code, permitted the jpr|: itd«^^ll^i 4 m‘the flrSt 
6ia.j of the trial and before verdict Held, that the-’' discre^ ; 
tion was not a matter to be renewed by the seetic^ i 

26 of the Letters Patent, there being no error in any as the : 

offence charged was only a misdemeanor under the law in ' 'hS^<|j||&^he - < 
Indian Penal .Code took effect. ■ 

' ' ‘ '‘V- T\ I ' 1 

Held, that it was not necessary, in a trial by jury before a" 06uni of 
Reg. V. Lakshuman under the pi’oyisions of the Code of Crimi- 


nal Procedure (Act 
should be sworn. 


XXV of 1861), that the jurors 


Vastachand et al, 5 
Bom. Rep. Grown 
Oases, 85. 


Ramchandra & others 
3 Bom. Rep. Crown 
Cafes, 66. 

On a trial by jury the Sessions Judge has no power to alter the charge 
Reg V Shek Ali delivery of the verdict. 

valad Fakir Muham- 
mad, 5 Bom. Rep. 

Crown, Gases, 9. 

On a trial by jury the Sessions Judge in summing-up should give a full 
Beir’ V Fattechand detailed statement of the evidence on both sides 
®* * he should point out the legal bearing of it, aind what 

weight the jiu'y ought to attach to its several parts. 
His omission to do so, ^ the accused is th&r^y pr^ 
judiced^ amounts to such an error in law as would 
justify a Court of Appeal in setting aside the verdict. No general rule can 
be laid down as to when a prisoner is j^rejudiced by a defective summing- 
up, but in general if the fincling of the jury in such a case is one that an 
Appeal Court would set aside, if the trial had taken place with the aid of 
assessors, the Court will interfere and set the verdict aside. In capital 
cases, and all cases of a serious or complicated nature, the Judge ought to 
read over tlie evidence in extenso to the jury. The Judge ought, if request- 
ed, to allow the accused an oppoidunity of cross-ex?.,iniiiing all witnesses 
whose depositions have been taken .for the prosecution by the committing 
Magistrate, but whose evidence is dispensed with by the prosecutor at the 
trial. His refusal to do so is, however, not an error in law. 

Held (Warden, J. dissentlente)^ that the omission of the Session Judge 
Reg. V. Shek Miva tell the jury that the statement of one jirisoner 
TioiiH g Bnrn evidence against his fellow-prisoner is a 

^ , ' material error, and one fatal to the trial,' hotwith- ' 

Rep. Crown Cases, 10. standing that the Session Judge dealt the evi- ^ 
dence against each of the prisoners separately. ^ 

Semhle: — ^Non-direction by a Judge is not a matter s 
Bait V PAstanii Din- Advocate General should grant ace 

Zf'I i!Sr 10 26 of the Letten 

» aiurther, whether a Judge has misdirepte^ 

Bom. Rop. 76. ftnd general effect of tbo •Ivliolte' 

be looked at, and if, upon the whole snmmlhg*^^ 


^’luch 
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' sal 
v|K>t in^ 
soBDae 



.:]ias been given to the jury, it will 
.bid’ Oniittel^io direct the jnty expressly on 

i j r J 

1 w:i_ , 



879' end 882i Code of Criminal Procedure (Act XXV of _ 
ffhilltrh 18dl) a Sessions Judge should sum up the evidence »». ^ 
4 S Sl 18 sides, and record the ground of liis decision, , 

*' "* and the sentence-, when passed should be recorded 

in a demix^spedfied form. 

ThA. Cbtbinissioner of Cooch Behar has no power to hold trial by juiy 
Eeg. vi lpto^dllbne “ Gowalpara district. 

Eatdiadi ft others, 

8S.W.E. 0r.R. 58. 

The High Court (like tlie Sessions. Judge) cannot nullify the verdict j^g ^ 

Eeg. V. Bissonath ^ ^ -i" the punishment. 

Mitter 6 8. W R S®dion 405 (Act XXV ot 1861) refers to cases where ^■' ****■ 

n 4 ’ * * *^6 offence is proved, but where the punishment 

^ ^ inflicted is held to be too severe, and not to cases 

where the eonviction itself is considered improper. 

It .Ml the duty of the Judge to state to the jury what are the principal 
Reg. Y. Bolakee i'll® evidence, and how they bear for or 

Koorme^ 6 S. W. R. 

Or.R.72. 


against the prisoner — in short, to render the jury 
every assistance in his power towards coming to a 
right conclusion. 

Upon a plea of alibi by the prisoners that they had left the place on 


Reg..v.. Ckyng ft 
another, 3 B L. R. A. 
Or. 43. 


the 12th Apiil 1869, and reached Port Canning on 
the 20th of the same month, and were not at Patna 
on the 80th May, the prosecutor adduced in evidence 
a written statement engrossed on two pieces of 
stamp' paper; one bearing the endorsement of the stamp-vendor as sold on 
the 13th, and the other on the 18th April, filed on the 20th April, and 
alleged to bear the verification of the prisoners. No evidence was adduced 
to prove that the prisoners had signed it. The Judge drew the attention of 
the juror to ttiis document, .and adverted to it in these terms : — “ If the 
written statement was drawn up on any earlier date than the date it bears, 
it could not -bS'Ye been prepared earlier than the day on which the principal 
st^p wiae brbnght, i. e., the 18th. Ifefd, that the document should not 
have beep revived in evidence; and that there was a misdirection which 
,contnbu^ inatpially towards the juiy finding the prisoners guilty. 

Wheto a Sessions Judge refused to accept the verdict of the jury, ac- 
' V'YjiAlrfBtn hnn quitting the prisoner on the first count, and finding 
» n.' 0“ Gie second, and required them to find 

^ ^ ‘ guilty on the first count. Held, that 

vJlL the dudge had no power to control the jury in this 

. have recorded the finding on the firat count as 
i^d^seintenced the prisoner accordingly. 
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It is no misdirection for a Judge to tell the Ju|^ prisonW," 

Rftir IT WAvoin Hair, could not prove how he beeaa^l^i^Siiild-oz certaih 
iIaa Kfi w p p" articles, it -was their for the 

aee, a b. w. k. ur. k. presumption in such a case was le£^j^>hl|d that he 
^ know the property had been unlawfully aeqair^llpc. . 

Conviction and sentence set aside (Oi.ovbb, J. dissenting) as ..t#two<}£ 
Pair V NanraVk Ton Jh *he prisoners on the ground that there Wail' a tnis- 
’ Q a m p p direction to the jury, because the Judge in SuiUming- 
Others, 8 B. W. B. Or. omitted to advise the jury not to count upon the 
R* 19« uncorroborated evidence of an approver, and" ^cause 

he treated as corroborative that which was no corroboration in law. 

The prisoners were tried under section 33^ of the Penal Code (for vo- 
Reg. V. Hari Pra- hjntarily causing hurt to^ girl) and ’under section 


sad Oangooly & 
others, 8 B. L. B. Ap. 
Or. R. 657; S. 0. 14 
S. W. R. Or. R 69. 


348 (for wrongfully confining her). OircumsttUices of 
aggravation were alleged, as lifting up '•and hsing a 
sword, of low'ering the girl into a well and of pricking 
her with thorns. The jury in their verdict stated 
that they disbelieved these allegations and also the 
charge of illegal confinement, but that they believed that some slaps had 
been given. The Judge then asked the jury whether they convicted on 
either, and if so, which head of the charge. They answered that they be- 
Ueved the prisoners had beaten the girl, and that they convipted them under 
section >30. Held, that the question put by the Judge to the jury was a 
proper one, and not one of law. The eonvietion was upheld. 

Such a case is not governed by the rule of English law as to special 
verdicts. 

Requirements of the law with regard to the trial by jury of a st)»nger 

Reg. V. Londley, 3 
S.W.R.0r.R. 14. 


and a foreigner. 


A Judge ought to explain to the jury the legal construction to be put 

_ - . , Ml upon a document adduced in evidence. 

Reg. V. Setul Chun- * 

der Bagchee, 3 S. W. 

R. Cr. R 69. 


When a Judge 

Reg. V. Sheikh Go- 
lam Mustuffa, 3 S. 
W. R Or. R. 29. 


differs from the jury, he should pass such, a sentence as 
he would have passed had he agreed with the jury. 


Where a Judge in his charge to the jury admitted as receivable evir 
« ftu A v dence, a hearsay statement against the accused, and 
Reg. V. Ohunaer BOO- Q^jg^an anonymous letter whioh was putia.Vfthout 
mar Hozoomdar, 24 an attempt to show how or by it 

S. W. R. Or. R. 77. was held that the jury had been mbdil^^cd and the 
accused prejudiced. The High. Court on this, not being a)^. to say posi- 



JURt. 


V'V.' 

1 tivelj, 

dispose d ’ 


6Q0 

tibai the accused was iunocent, did, not 
lered a new trial. 


ir. ' 

Nasarw'd#. 9. W. 
■R.0r.'.lL;4.- 


a . jjurymau to exercise his own understanding on the 
case submitted to him and to decide on evidence^ and 
not to follow blindly the opinion of his fellows. 
Where one out of three (in a jury of five) depends 
on the inspection and inquiries of the other two, the 
verdict of the three is not that of a legal majority. The provisions of Act 
X of 1872, sections 521 to 523 are only applicable where there is no doubt 
that the place where the alleged obstruction exists is a public thoroughfare. 

P& PiEtn, jf. : — ^It is the duty of a Judge to give a direction upon the 
Empress y. Jhubboo ^ so far as to make them understand 

the law as bearing upon the facts ; and if he does 
not give them an explanation of the law sufficiently 
comprehensive to enable tliem to decide the parti- 
cular issue, it is a misdirection. 


m, 'Mm 

X., 


'■ I? 

'i " ’ 

'i' ' 
1 

/j 


Mahtoh, 8 L L. R. 
Oalc. 788. 8. 0. 12 0. 
L.R.238. 


The dissent-” referred to in the 4th Clause of -section 263 of the Cri- 
minal Procedure Code (Act X of 1872) must be such 
a complete dissent as to lead the Judge to consider it 
necessary for the ends of juttice to submit the case 


&SU, 

JiCtSn 


for* the High Court. 


S.1M 
139, IW 


Imperatrix ▼. Bha* 
wani Bin Pandoji Ss 
Sakaram Bin Khnn- 
doji, 2 I. L. R. Bom. 

525. 

A jury haring been applied for and duly appointed under section 621 of 

Bmpresa y. Bhoirub ^ ^ t «nknowm to the 

inn Court substituted another man in his place. The 

T P 1 Magistrate accepted the report of the majority of 
L. K. 193. thb jury so constituted, and made an order under 

section 526:' This order having been disobeyed, proceedings were taken 
under section 188 of the Penal Code against the person to whom it was 
directed, and he was convicted and sentenced to imprisomnent. Held, that 
the report upon which action was taken not being the report of a regularly 
constituted jury, the order and the conviction and sentence passed on dis- 
obedience thereto, were illegal. 

It "improper for the Court in addressing the jury to refer to dis- 
Roffhuni Sinirh & between the evidence given at the trial 

11 statements made to and recorded by the police. 
Otner^ Appeuanis» il examination of an expert ought generally 

0. L. R. 569. to be by questions put hypothetically upon facts 

proved or to be proved by the evidence of other witnesses. 

. A may give the jury his opinion of the guilt or innocence of the 

liAir V Alidiritf! prisoner if he shows them clearly that the decision 
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V \ '-li 



Where different trials are held at different tim^^ avid tsipicmett different 
Reg. V. Mahadeo,B. pmoners in pespect of the same 

W. R. 1864, Or. R. 

15. 


specifying the particnkrs reqilifad.^^'0rfB^Order^ 
No. 6, dated 6f^' February .1863 shdw|i.|^. ideli^ 
in each case. ' ' »• 


A Judge is not warranted in passing a merely nominal sentenoe be* 
Proceedings of 8th concur in a jury’s rerdi^^ <»£ ^1^. 

Not 1866 Weir doing so, he would usurp the fimctipns of tliO;' 

■ ' jRry- is bound to pass a sentence adequate to the 

offence found by the jury to have been committed, 


Exemption of Hospital Assistants &c. from liability to serve .as asses*' -.l 
Proceedings' of 15th sors and jiu-ors. 

Aug. 1873. Weir, 

365. 


The number of 

Proceedings of 11th 
Feb., 1863. Weir, 
366. ’ , 


persons to be summoned as assessors or jurors should 
not be less than double the number required for any- 
one trial, and there should ordinarily be a change of 
assessors after the trial of every third or fourth 
case. ., 


a 807, 
Act X, 
1«82. 


£.8.834^ 
dH6, 887, 
S8«, Act 
X., 1883. 


Notwithstanding the large discretionary powers vested in the High Court 
•n T\\t ""bnder seciion 2(53 of Act X of 1872, the Coixrt will 

Empress V. adhere generally to the principle of the Courts in 

uum KaiZee, 9 I. L. R. England, m., that the Court will not set aside the 
Oalc. 53. S. 0. 11 C, verdict of a jury unless it be perverse and patently 
L. R. 169. wrong, or may have been induced by the error of the 

Judge ; and when the Court is asked to do so on the ground that th0 verdict 
is given against the weight of evidence, the question is,^ not whether 
the learned” Judge who tried tlie case was or was not dissatisfied with the 
verdict, or whether he would have come to the same conclusion as the jury, 
but whether the verdict was such as reasonable men ought to have edme to. 

Under section 263 of the Code of Criminal Procedure, a Court is 
authorized to ask the juiy such questions as are necessary to ascertain what 
their verdict really is ; but where the verdict, although perhaps erroueous, 
is not ambiguous, it is the duty of the Judge to record it without further 
question. 

Although section 303 of the Criminal Procedure Code (Ae;b^.;X of 1882) 
q ChumOhuc- empowers a Judge to ask the jury such questions os 
Jiui^ necessary to ascertain what their . Verdict is, it 

kerbutty ” was never contemplated that, on ascertaining that , , 

press, 10 LL.R. Calc, the jury are not unanimous the Judge should make 
140; B.0. 13 0. L.R. minute enquiries to learn the nature of. .1^6 nmjority 
358. , and its opinion, so that he should he>ve the. dpportu- 

nity of accepting or refusing that opinion as a verdict M ,it 

coincides with his own opinion or not.- . 1 ' 

Whatever may be the opinion of the Judge, if W . 

the jury what is the exact majority, and v^t is the. opSjjiqh;#;th® Priority,, ’j' ; 
he ought to receive that verdict without hesitation, and if he differs from, iti, .,^ ' 
he should proceed as directed by section 307. . . ■ . V?; 
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It is opeli to a Judge. in charging the jury, to egress his opinion as to 
Queen-Empress V. Be- s* cet^ain portion' of the evidence; but 

pin Biswas & others, 

10I.L.R. Oalc.970. 


he should always be careful to add that it is for the 
jury to form their own opinion. ' 


Mere misunderstanding on the pa-rt of the bystanders in Court, or Counsel 
Queen-Empress v. gaged in a case, of expressions used by a Judge in 
Shibchunder Mitter* ^ (where it appears that the expressions 

10 I L R Oalr 107Q* 5y the Judges were such as ought to have been 

’ * ' ‘ ^ ' understood by any reasonable man, having regard to 

what was proved in the case, and what was said to the jury afterwards), 
will not constitute misdirection. 


JURISDICTION. 


Reg. V. Nabadwip 
Gosawmi, 1 B. L. R. 
O.Cr. 15. 

try it, or to direct the 


The construction of section 29 of the Letters Patent, 1865, is that the 
High Court has power, if in its discretion it thinks 
right to exercise it, to transfer the investigation or 
trial of any criminal offence eoiumitted in Calcutta 
to a Mofussil Court which is otherwise competent to 
trial by the High Court of an offence committed in 
the Mofnssil. Competent to investigate it,” dues not include competency 
as regards local jurisdiction ; but only compv tency with regard to the offen- 
der, the nature of the offence and the punishment. 

The High Court could have directed the lueliminary investigation of a 
charge against N. by the Deputy Magistrate of Serampore, but it did not 
appeal* in the caption of the charge or in evidence that tJie C\)urt had so 
directed it. Held, no ground tor arrest of judgment, luit the objection 
might have been raised before the jury was sworn under section II of Act 
XVIII of 1862. 

Tlie High Court being a Court of superior jurisdiction, the want of 
jurisdiction is not to be presumed but the contrary. 

Semble : — The High Court was bound to take judicial notice that R. 
was a Justice of the Peace for Ilengal. 

Offences punishable under the Penal Code until more than six months’ s. 2 f» 
_ - imprisoiimeiit are not triable under Cliapter XV of 
Anonymous, 41l. Jj. Code of (.hdminal Procedure (Act XXV of 1861) 

R. F. B. 41. and consequently do not fall within the provisions 

of section 271 of that Code. 


h*as no jurisdiction to quash the proceedings of a 
Sessions Judge, and to declare that the Judge acted 
illegally in making observations upon the merits of 
a case in which, while admitting that lie had no 
interfere, he should not have passed any opinion upon the 


The High Court 

Pal Oharrier ft others, 
5 S. W. R. Cr. 2. 


power to 
evidence. 
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lil' Act Under section 406, Code of Criminal Procedure (Act XXV of 1861) the 
X,lg8i. Ramdhone Mundul Ooiiri cannot mitigate or remit a sentence 

AnnAiionf A » w p’ passed by a Magistrate, and confirmed in appeal by 
pp a , O..W.X6. the Sessions Judge, when there is no error in law in 

Cr. R. 15. coiiviction. In this case the sentence appeared 

to the Court to be excessive, but the Court could not interfere. 

When an Appellate Court directs further evidence to be taken by a 
Reg. V. Baktear Mai- 
faraz. 6 B. L. R. 698« 

F. B., S. 0. 16 S.W.R. 

Or. R. 64. 


Act 


Subordinate Court under section 422 of the Code of 
CriniiniiJ l^rocoduro (Act XXV of 1861), it is eom- 
pi'lciit to the Subordinate Court before which such 
evidenc e is givim, if any offence against public jus- 
tice as dcscrib< (1 in setii(ni 1()9, is committed before 


S. 167, 
Act X, 
1882. 


See S. 
181. Act 
X, 1882. 


suc-li Court by a witness wliose evidence is being recorded therein, to send 
the case for investigation io c. Mairi^trcte under the provisions of section 171. 
The words wludluu- fca* the decision (d‘ sindi e;is(?s in the first instance or 
on ap])cal, or for commitment io any otluT Court or oilicer in section 11 of 
tlio Code (»f tb’iminal Procedm-e, iiro not an exhaustive enumeration of the 
functions of Criminal Cuurt^^. 

Tile Scsshms Court of Bellary has no jurisdiction under the Penal Code 
Ref**. V. Vencanna & to try native subjer is of the Jagliirdah, or Rajah of 
^ WfaH Pat. Suij/loor for olfcc.ces con\mittcd in the id at can of 
warasa, J iviaa. Kep. inhabitants of the village 

-^4. ^,1' l>,.inahdoo;g. 

/tamaudooig is -i portion of t]w lt‘rritory of Sundoor, and theEajali is 
in the position (»l a native Child* or rni-er. 

A treat y enPwd i?'to ]»y the lab.* iKajnli of S undoor with the Govern- 
meut of Madras contained the tollowing st i [mlat ion. ‘‘ It being probable that 
as European ofii( ors take np flH’ir lavsidonce on llie said hill, many seiwants, 
tr.a(h‘Sj]ien. private persons, and oiliers wdll reside there. Ihavereliu- 
quis!u*d to the Company's Gov(*rnmeijt lla* Police and Mag;istt1rial functions 
of maintaining ])ea('e, and trying and punishing otfences committed by such 
people, such as \iolcnce, petty crimes, tlieits, murder &c. Tlie Colh'ctor is 
to Lave jur''-di<'*t ion ii*. smdi mattor.s.'” 

II (‘Id, that tliis treaty di(l not give the Sessions C(>nrt of Bcllary 
jurisdi'tion, hnt it surriuidcred oxdusive eriiuiiia) jindsdiction over a 
limited (la'js of persons, namely, Eur(»|)ea ns and their servants, and all, 
other resident persons, not native subjects of the Rajah, and left the 
Governnumt unfetiiered to i)rovid(» in the wiiy they deemed right for the 
trial and puTiishment of cdfences coirnaitted by such persons. 

A Maghtrato only, and not a Sessions Judge, has power to try cases 
iiudor sei'tion 29, Act V of 1861, Section 152 of 
the Code of (h-iminal Procedure (Act XXV of 1861) 
does iK^t apply to cases iu vvhich there has not been 
a continuous detention of 24 hours. 

A Magistrate may bike cognizance of a case on the information of a 
Ramrutton Neogee p*^rsun without any complaint by the party 

& others, petitioners, 

6 S. W. R. Or. R. 3. 


Indrobur Thaba, 
Appellant, 1 S. W. R. 
Cr. R. 5. 
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Indrochunder Bose 
in re, 4 S. W. E. Or. 
R.7. 


A Deputy Collector having committed an agent for fal^e verification of 
a plaint) the Assistant Magistrate acted without 
jurisdiction in Inking security from the agent for 
the appearance of his principals before obtaining the 
s«anction of the Deputy Collector to procee<l against 
the principals. 

The jurisdiction of a Deputy Magistrate competent to try the offeriee 

Slip'lrh ’Rnnliirlr in charged is Jiot affected by the previous couvietiuii of 

eneiKU tfOOiUCK m prisoner. 

re, 6 8. W. R. Or. R. ^ 

63. 

S. T. brought a chaj-ge of tlieft against 1>. before a Magistrate. The 


Shanto Teomi 
Belilias, 3 B L. 


V. 


case was jiiade over 1o the Dopntv Tdagistrate, on 


whoso snggt'slion tin- Magistrate onUnv-l tiiat there 
At> a C 19 a* should be a police enquiry. Tlie Police »Su[-erin- 

T*r "D n * B KQ t(*iul(nt rrported tliat ii\ his (q;i tiu.*u tlie charge was 

W. R. Or. R. Oo. plainiift r,lioul I be summoued for 


t(‘iul( Jlt 

false, and lliat 11 

bringing a false charge ; and tlie win 

not encourage charges of “false coiuj»]:iint/’ 
might swear an inioriuatiun if sIh" chose. 


I for 

le «le'-laniig that 1](.‘ would 
aid tliat the injured [>arly 
S. d\ then petit ieueJ to be 


allowed to call witnesses in su])porl of her charge? of th-h, r.nd ('b;*‘eb‘d to 


j*' 


the police proceedings. The M sgi-lrci 
case has been dismissed, ami the aeeu^i 
prosecute the woman S. T. for fal 
put in in defence in that case.'' /A 
quashed, (1) because lee JumI uu juris'] 
to the Deputy Maglstasle, i2) becaiis(.‘ 
dismissal of the case. Tiie case re 
charge, as brouglit by S. T. 

The error of a Deputy .^fa gi^tr.i^t 

Aneef Putney v. f 'V 
Ramsooder Ohucker- P'" 

•L XX ^ n w n /N iiiteilcre on a o' 

butty, 1 S. W. R. Or. ‘ 

R. 16. 

A Deputy Magistrate ex^uvidug 

A q jurisiiicJ lou under stt! ion Xk:[ 
poliee olUcers for violation (»i duty 


orded tlie folb^winu’ or.lor : TLe 
^ jLdrv. 13. h.is receiv^^'l p./nii' .ion to 
chaigc: the presenl ‘})‘.riiioii he 


the or'lor 

of 1 he iM, 


‘ rnui^t be 

11 1C 

cc<o lja\ir 


Lcnlo over 

iho oi'd‘ r 

chow ’i^ 

not 

a judicial 

[lan h‘-i to 

r ii*.:'. 

il of tlr 

e original 

t* in pi’o^.e 

edil'jr 1,^ • 

O'i’.'int 

in.-^tcatl «»f 


> ji«» ':i\» 

him foi' 

.jU' 

Tiiciiij 

;!j ( 'Mlil't 

iuiS no 

pjwur lo 

UCfelioJl ul 

i‘vit!ciice. 



l]t'‘ ful] 

i.ovver-'' ot 

a M o.i 

si rate has 


Anonymous, 
W. R. Or. R* a. 

Where 


V of 1601 to fine 


an 


acctised person was In ii l)o|Mit\ Magi-^1ra,te 

under section of Iho t’uJe of t 'rindjuil Proee- 
. Raoy^Mazumdar l.n liiuiniuyon.tiun, 

in re, 6 o- li. R. App. 'Miiyfistriito oi' tin: (1; .tri.,‘1 nviv proiWil ui^aiust 

67. him alTesh undor sos'tioji (>8 (u tlie Ih'iniintil Proce- 

dure Code. Per Markby, J. : — rioction l-5o, A(*t VIll of 18(ill provides for 
the revision of proceedings which have already bcmi commenced : section 68 
(Act XXV of 1861) provides for the institution of proceedings da vovo. 
(See in re, Jagabandhu Myti y. Gobardhan Bera, 1- B. L. K. A. Cr. 1). 


P. S.19T, 
f 9 «. Arfe 
X., 
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Prisoner was convicted by one Court of criminal intimidation on it 

Nttssur Ali V. Hart. A*’ co^yiction l^ing confirmed on 

A A w p n p 2o appeal by the Judicial Commissioner ; but was ac - 
o 5. W. R. Or. R. quitted by onotlier Court of assault and robbery 
alleged to have been committed on the same day, on a charge by B. The 
latter Court pointed out to the Judicial Commissioner that the facts proved 
in B/s case raised a strong presumption that A.’s case was a false one, the^ 
result of a conspiracy against the prisoner ; and the Judicial Commissioner 
proj)osed to set aside the conviction of tlie prisoner in A.’s case, not on the 
evidence in that case, but on extraneous evidence derived from B/s case. 
Held, that the High Court had no jurisdiciion in the matter ; but that the 
Judicial Commissioner could apply to the Government for a pardon on the 
ground stated by him. 


Offences coming under section 509 of the Penal Code are triable by the 
Mussamut Kulree Magistrate of the district only. 

V. Jhoonoo, 7 S. W. 

R. Cr. R. 52. 

Ill a case where it is doubtful whether the offence is committed in 
Horikehand v Mo- i^J^ilish or foreign territory, the question of jurisdlc- 
hendronath Haidar & emmot be fully determined unless the Maps- 

♦ii o Q uir p r< trate proceeds with the investigation, and states what 
Otneis. J W. R. ur. opinion is proved by the evidence of the wit- 

R* 29. nesses. 


S. S.136. 
155, Act 
X., 1881*. 


A Magistrate is 

Prankristo Pal, case 
of, 14 S. W. R. Or. R. 
41. 


competent under section 1^13 of the Code of Criminal 
Procedure (Act XX.V of 1861) to direct an enquiry 
to be made by a police officer into an offence punish- 
able under a local Act such as the Police Act. 

Held, that where a Magistrate professes to act 
under one section of the Criminal Procedure Code under which he has no 
jurisdiction, but it is found that ho has jurisdiction under some other sec- 
tion of the Code, the mistake is one which does not justify interference 
with the Magistrate’s order, if otherwise good, and if the accused has not 
been prejudiced tliereby. 


S. S. 1 .".% 
43G, 438, 
408 , 410 , 
AGt X., 
1882. 


The High Court 

Rally Prosonno 
Chatterjee v. Guise, 
14S. W. R. Cr.R. 79. 


cannot interfere under section 434 of the Code of 
Criminal Procedure (Act XXV of 1861). {QucRre : — 
Can it interfere under section 404 of that Code P) 
in the case of a conviction before a Justice of the 
Peace under the 53 Geo. Ill C. 155, S. 105. Such a 


case falls under section 410 of the Code of Criminal Procedure* 


A Judge of the 

Ameer Khan in re, 
15 S. W. R. Cr.R. 60; 
3. G. 7 B* If. R, 244, 


High Couiij making an order in the original criminal 
jurisdiction of that Court is not a Court subject to 
the control of the Court under section 16 of the 24 
and 25 Viet, C. 104, 
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The power of a Magistrate to delegate the receiving of complaints 

MacdonftlH Jk an- ’indei’ section 66 B., Code of Criminal Procedure ^ 

macao^tt « aa of f861) is not equivalent to the power 

Other V. Biaaeu, lo local Government to invest with local juris- 

S. W. B. Or. B. 69. diction under section 28 D., and no Ma^dstrale can 
act under ^Chapter XX wlio has not been legally invested with local juris- 
diction. No order of the Local (government under the latter section can 
legally have retrospective effect. A plea of want of jurisdiction may be 
taken in the High Court, though not taken below. 

A Dufilah hill tribe woman having refused to obey the Deputy Coin- 

MuSBamutBereyv. order directing her to return to her 

in It ft 17 Q W husbands protection, the Comiiiis.sionor of Assam 
P ff* P 1?* directed that, in case slie persisted, she should be 

R. Or.R. 13. taken across the border an<l put back into her own 

country. On a protest by way of appeal against the order of the Deputy 
Commissioner, the Judicial Coininissioner referred tlie matter to the High ' * 
Court for orders under Chapter XXTX of the Code of Criminal Procedure 
(Act XXV of 1801). Held, that t])is was not a case wliicli could be referred 
under Chapter XXIX of that Code ; that the order of the Deputy Com- 
missioner was a judicial order, not made in a criininal )uatter, hut in a 
suit for restitution of conjugal rights, and as such, apjx^alahh^ to the Judi- 
cial Commissioner, that the proper form of the f»rder in such a cose was 
that the woman should return to her husband find live with him ; and that 
the only way in which such an onler could be enforced was by imprison- 
ment of the wife and attachiueut (»f her property, or both, under section 
200, Act VIII of 1859. 

Section 434, Code of Criminal Procedure (Act XXV of 18801) gives the 

Shaik Oodla & others 

14 .^ + 1 , difference ot opinion between the ^lacristrato 

V. B are at & Otn^S, Judge is as io ilic credibility of certain 

18 S. W. R. Or. R. 7. ' witnesses. The iVragisIrate s order may be an im- 
proper one, but it was passed upon legally sufficieiit evidtmeo and cannot be 
termed illegal. 

There is nothing in section 40J> Code of Criminal Proci*dnre (Act XXV 

Bunkabeharee Sein, iftoriVw ; 

IQ G OT cases in whicli it is elear tliat substantial 

petitioner, lo S. W. has been done, the Court is not bound and 

R. Or. R. 23. ought not to interfere even if, on some small point 

of law, the Judge below has made a. mistake. 

One Magistrate has no authority to set aside the order of another 
Joychunder Bundo- Magisti-atc. 
padhya v. Jhoroo 
Kopalee, 18 S. W. B. 

Qr.B.40. 

Where a Magistmte appointed special constables nuder section 17, Act 
HftliAnni.fl girlra-f {t V of 1861 on the ground that a inurdei' had occuri'ed, 
{another, petitioners, api«’ei>ensive that freqncut murders 


4.i6. 4-1 8 
A.'t X . 
ls>l\ 


s. ir/t. 
Act X.. 
Ib 82 . 
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F- S. IM, 
1P8, Act 
X., 18X3. 


P. 145, 
Act X.. 
18«2. 


18 S. W. R. Or. R. would take place, it was held that his order . was ille- 
67* S 0 *10 is L R section referring to cases of unlawful 

^ ^ ‘ • • • agg0uii3iy^ i%i^ Qf disturbance of the peace only ; but 

* that as the order was one of a piirely executive 

nature, the High Court had no jiower to interfere with it. The Magistrate 
should rather haA’^e proceeded under section 15 of the Act, aiid^pplied for 
sanction to an increase in the Police force. 

To give a Magistrate jurisdiction to take cognizance of an offence 

PannalallMookerjee, coanyldnt mi.kj soctiou G8 Ooae of 

wAfi+innav 1Q Q ixr Cnuimai Procedure (Act XXV ot 18ol) there must 
P n R A * * be an offence co in mi tied wliicli is punishable under 

R. Or. R. 4. Penal Code or under some special Act. 

An Assistant Magistrate of e di«tri(‘t luis no jurisdiction to entertain 


Dhunput Singh, pe- 


a case as of his own knowicflge under section (58, 
+•+• loQ w u Code oF Criminal Proet dare, as he docs not tiU the 
Utioner, la b. W. K- cliaracter oF a iMagl-itriiie of a district, or Magis- 
Cr. R. 30. trate in cli; rge oF a. division of a district. Where 

a case did not come b(d’ore an As.-vi.'-tanl Magistrate on complaint, or in any 
other way than by transfer from the M:igisirate of the disirici., wlio lumself 
initiated the proceedings under section {5S, tlie pro(x*odings of the Magis- 
trate weio declared t(; Innai betui vrithont jnrisdiftion. 

In a. case tried by jury, the High Court has no power to go into the 
Reff '' Nimchand oF the ca-^e in onh'r to see whether or not the 

Mookerjeefi another. w.:s ri-Iit, that stai.-linf. entirely upon 

on Q \MT "on P verdu'1 hl jnry. iue Court lias only to 

»0 Q. W. R, Cr. R. 41. the Facts, in ortler to see wliothor the Judge 

has done his duty in laying the IjeFore tlie jnry for tlieir considtjration. 

Points out Low the S(‘Ssions Judg.-'s su:muing-np to the jury sl*oiild he 
dealt with by the High (.Vjurt, lirsi as r(\gards tljo law, and then as rc^gards 
the facts. 

All order passed by an Assistant Magisiraie in a case of breach of the 
PiiTi ciinrrU peaco, iiiider seelioii 5^0 of tho Code of (h-iiiuiial 

HurdoyS sTngt 


Court by the Se.ssions Judge with a rocf)mn\enda- 


21 S. W. R. Cl. R. 32. oi’dtn* shuiij^d he set aside on certain 

grounds stated, the want of jun.sdi'*tiou in the Assistant Magistmte not 
being one of tlie grounds. The Division Dench before whom that reference 
came declined to interfere Avilh the order. It Avas hold by another Division 
Bench bcfon 3 wliom the matter was sulisoKpuMitly brought on motion that 
they were not debarred from oulering into the (piesllon of the want of ju- 
risdiction ; and as the effect of tlio Assistant Magistrato/s order was to pre- 
judice one of the parties, tlje or<ler, Avhicli was admittedly without jurisdic- 
tion, was set aside. 

A Magistrate has no jurisdiction to convict in a case in which the ac- 
Kader Buksh peti- cljargcd, under section 211 of the Penal 

tioner 21 8 W R Avith’ hawing instituted a criminal 

Or.R.34. 


charge of the offence of dacoity. 
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The High Court declined to interfere with a conviction hy a Bench of 

V Dwarkanatb whfoh appeared good, oil the statement 

oi o nr n Magistrate that the case was one in which 

fl p AR ^^ ”* '^* ** Bench had no jurisdiction according to rules 
Or. R. 45. prepared MJr the Magistmto and approved of hy the 

Local Government, which rules were not before the High Court. 


Under section 70 

Grischunder Roy & 
others, petitioners, 
W.R. Or. R.46. 


of the Code of Criminal Procedure, no sentence or 
order of a Criminal (^)iirt is liable to he set aside 
ineroly on the ground that 11 le in ve.s ligation, inquiry, 
or trial was lioLl in a wrong district or se&sions 
division, uril<*ss it is ])rov<‘<h or ai)pears, that the ac- 
cused person was actually pj\‘jii«li ‘e.d in liis drte iee. 

The High Court dorlined iin:h.*-r X ol* 1^7,2. s?eiio7i 70 to interfere- 
Sonatun Dass V Goo- or-U‘r in a case uijilia- s.‘(dion .VJO, in which 

roo Chum Dewan, o}.;ioe(i<.u t.> juri.s.Ii -ti-M avu.s ,.oi soriovisly 
91 Q W P rfr* P taken m tiie ( o;irt la‘l<.\v, tiiul in wlueh the peti- 

. . tt. . It. o. ill ],ij^ a]>plication to the High Court to 

show that lie*had been in any way prejndic(‘d. 

Pt'r Ainslie, J. The power givon to the High* Court unrier sections 
294 and 297, Code of Criminal I?roc<Mlur(\ of c*n([niring into tln^ irregularity 
of pi'occcdings and setting aside pna-eedings whicli ari‘ iri’egnlar. is a limit- 
ed one, and is to be apfdied. only in r*'ises in whieli it a])j)oars that there 
had been a material error in siieli judicial procet^Oings, and in considering 
what a material error is, the Coin-t is bound to be giiid<'d In the otlier parts 
of the Code, such as sections 7o, and 297. 

Case in which the High Court in exercise of the jurisdif-tirm given to it 
Kali Narain Roy siiction lo of tlie Charter Act. issuer I fi rule //is? 
Chowdhrv v Abdool iii^9«nice of the party aggrieved, calling upon 

n «• v\y * oo G oj)j>o>,lte party to show can.^e wliy aji ordtn* made 

OT P^n P INfagnstrab' wiii/di was coinjdained of should 

W. R. Cr. R. 24. ;i'<i<le for want of juri.sdiotion, altliough 

the raadter had already becMi bixnight to the notii i' of the t‘ourt on a refer- 
ence made the Sesdons Jiidgi'. Two previous cases on the point 
discussed. 

The fact that an order of the Magistrate is not a judicial proceeding, 
ainl therefore not one which the High Court can 
revise under sectiiui 297 of tJie Code of Criminal 
Procedure, (Ai l X of l'S72) does not have tlie elfect 
of removing tlie AFagistrate from tlie general super- 
intonihiiice of that Court under seetioii 15 of its 
Charter Act. 

The High Court 'declined, on a reference under section 29d, Code of 
- «. , Criminal Procedure (Act X of 1872) to interfere 

Gnumunaee singn, order of a Magistrate rejecting an applica- 

petltioner, 23 S. W. restitution of property which had been 

R. Or. R. 30. sold some years ago under the provisions of sections 

3 and 184 of the Code. The proper mode of raising the question to 
^e propriety of the order would be by a regular suit against the Govern- 
ment. 


S. 631, 
ActX., 
m2. 


S. 3. 631 
A: m, 
^39, Act 
X-, 1882. 


thunder Coomar Roy 
& others v. Omes- 
chunder Mojoomdar, 
22 S. W. S. Or. R. 78. 


S. 439, 
Act X, 
1(183. 


S. S.4». 
43S, Act 
X.. 1382. 
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A case of assault tried by tbe Assistant Magistrate Of Purneali, was 


18?2. 


Ck)lab V. Mohabeer 
Singh & others, 23 S. 
W. R. Or. R. 34. 


S. S. 6.311, 

Actx!!' Sheikh Mohamed apj>ealed to tlie Sessions Judge of that district, who 

ordered an enquiry and found that the assault had 
been committed in Maldah, and thereupon released 
the accused as the Magistrate of Pumeah had no 
jurisdiction: — Held, that the Judge had no juris- 
diction under section 70, Criminal Procedure Code (Act X of 1872), to make 
such an order, the accused not having been prejudiced in his defence ; and 
further, that he ouglit not to have ordered the enquiry as to the place where 
the assault was committed, tha,t question having no bearing on the guilt 
or innocence of the accused, — section 282, Criminal Procedure Code. 

■w 

section 297 allows of interference, on the part of the 
High Court in any case where there has been a 
material ('rror in a judicial proceeding and not merely 
(as did the old Code, XXV of 1861, section 404) 
wdiore there has been an error on a point of law in 
the decision of a case. 


S. 439, 
Art X., 
1&8S. 


Act X of 1872, 

Khajah Noorul 
Hossein alias Khajah 
Waheed Jan v. Ton- 
nerre, 24 S. W. R.Cr. 
R. 26. 


s. tsj#. 
Act X., 
lasv. 


Omission to take very material evidence profferred by the accused, was 


Huri Pershad, peti- 
tioner, 24 S. W. R. 
Or. R. 60. 

time for the appoarroi 


S.S4. 

Actx., 

1882. 


held to liaA^e prejudiced him, and to afford ground 
for the High Court’s interference under the Code of 
Criminal Procedure (Act X of 1872), section 297. 
Wliere the Ap[)elLite Court did not fix a reasonable 
* of ilie appellant or his Counsel as required by sec- 
tion 278, the eiTor was held to invalidate its proceedings. A decision given 
on evidence which was in some parts discrepant, and about the credibility 
of which there might be considerable question, would not, even if tbe High 
Court thought the evidf*n(*e dOubifiil, he a material error in a judicial pro- 
ceeding within tlie meaning of Act X of 1872, section 297. 

If upon a notice being served on a party under Act HI (B.C.) of 1864, 
section 78, he does not choose to clear away the 
jungle rofm-red to, it is op^ri to the Magistrate, as 
\Kr ly n o •-o Commissioner of the Municipality, either to clear 

W. R. Cr. R, |9. jungle at the expense of the party in possession, 

or to proceed under section 07 and intlict a fine. 

Where a Deputy C^unmissioner’s order requires, under Act X of 1872, 
section 86, the sanction of the Sessions Judge, the 
High Court has no juiasdiction to entertain an 
api)oal from it until so sanctioned. 

W.R.0r.R. 18. 


Gopeekishen Gos- 
sain, petitioner, 24 S. 


Reg. V. Sham 
Soonder Dass, 25 S. 


18 ^ Aci ^ containing money having boon missed during a halt at Sumhhoo- 
X., 1882 . ^ Abdul Ali from a boat which was on the way to Chitta- 

V /v+SL a or q ot ^ question having been raised where the 

® Otners, 40 SS. W. theft which was based on the loss should 

R. Or. R. 46. tried fit Tipperah or Chittfigong : Held, that the 

journey was not broken by the halt, and that, under section 67, Criminal 
Procediu-e Code (Act X of 1872), tbe case could be tried at Chittagong. 
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Where a Magistrate had adjourned an enquiry for a cause not con- 
Mathuranath Ohuc- templated by section 224 of the Criminal Procedure 
Code (Act XXV of 1861), the High Court, in exer- 
cise of the power of superintendence, conferred by 
section 15 of 24 and 25 Viet. C. 104, set aside the 
order of remand. 


kerbutty in re, 9 B. 
1..B. 354; S. 0. 17 S. 
W. R. Or. B. 56. 


Reg. V. Amir Khan 
Mothers, 9 B. L. R. 
36:^.0. 17 S.W. R. 
Or. R. 16. 

of Patna in 


Abdool Eadir Khan 
V. The Magistrate of 
Pumeah, 11 B. L. R. 
App.8;S. 0.20S. W. 
R. Or. R. 23. 


to the common object. The Court of Patna hnd jurisdiction also, because 
the prisoner had sent money from Calcutta to Patna by hundis, and, until 
that money reached its destination the sending contijiued on the part of the 
prisoner. 

The High Court has jurisdiction, ha^ung regard to sections 207 and 64 
of the Code of Criminal Procedure (Act X of 1872) 
to take cognizance of, and revise the proceedings of 
a Magistrate while they are in an interlocutory state 
of pending investigation, and may suspend such 
proceedings without having the record before it ; it 
may also in such a case order bail to be taken from 
the pers<>n accused. 

A British-born European soldier in a regiment stationed at Hazaribagh 
Reff. V. Jackson committed by the Deputy CominissiorKu* of that 

13 B L R* 474 * S 0* High Court^n a charge of the murder 

QOfi'w p n p on ^ comrade. Upon an application to have the 
o. W. li. Ur. R. 20. commitment quaslied and the prisoner handed over 
to the Military authorities in accordance with Regulation XX of 1825, it 
was held that the provisions of Regulation XX of 1825, as to the course 
to be taken in dealing Witli European British subjects wlio have committed 
offences were rescinded in Hazaribagh by Regulation XITT of 1833, Sec- 
tion 3, as being rules for the administration of criminal justice wdthin the 
meaning of that section. Assumiiig tin.* Rtgulatioii was in force. Held, 
that, 4 Geo. TV, 0. 81 and Regulation XX of 1825, though they gave juris- 
diction to the Military authorities in certain cases, did not wholly exclude 
the jurisdiction of the civil as opposed to the Military Courts, and that 
in as much as the proceedings before the Deputy Commissioner had been 
taken at the request of the Military .authorities and assented to by them, 
such proceedings were not void, and the commitment was valid. 

Where an offence was alleged to have been committed during a journey 


S.M4, 

ActX., 


Where l^e prisoner was charged with having, at Calcutta, abetted the 


waging of war against tluj Queen, and was tried at 
the Sessions Court of Patna, it was held that the 
Court of Sessions, Patna, had jurisdiction to try him, 
because he was a member of a conspiracy, other 
members of which had done acts within the district 
pursuance of the original concerted plan, and with reference 


S. S>. 4 j \ 
Atib 
X.. ib4(2. 


8. 1?^ 


E9g. ▼. Piran alias 
Chinxai alias Eurree- 
muii, 13 B. L. B. App. 

8. W. R. 

jBr.R.66. 


from Bombay to Calcutta, and wns in fact committed 
between Bombay and Allahabad, at which latter 
place the complainant and the person by whom the 
offence was alleged to have been committed separat- 
ed and proceeded to Calcutta by different trains, — 
Held, that the Magistrate of Howrah had no juris- 


66 
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Oliap 
XXXllI.. 

Act X.. 

Reg, 


B.S. 466, 
4S9, Act 
lt)8S. 


S. 260, 
4 (», 
Act X., 
1B8S. 


diction to try the cliarf^e. To brin^ the matter within his jurisdiction, ther 
journey should have been continuous from one terminus to the other without 
any interruption by either party. 

An European British subject in the Mofussil was convicted by a Ma- 
ir MosirPQ 14 . glstratc imder the provisions of Chapter VII of Act 
•DT -o X of 1872 (Criminal Procedure Code). Ho appealed 

JS. 1j. A. lUb£. IS. b. O. -to the Hi<:^h Court on the ground {i/nter alia) th^t 
22 S. W. R. Or. R. 54. Magistrate had no jurisdiction to try the case, 

in as much as the Governor-Oeueral in Council had not the power under 24 
and 25 Viet. C. 07 to subject an Eurox>oan British subject to any jui’isdic- 
tioii otjier than th.it (»f tlie High Court, and tlicrefore the provisions of Act 
X of 1872 under which tlui iirisonor had been tried were ultra virea and 
illegal. Ilehl, that ilie jurisdiction of tlie High Court as given by the Let- 
ters Patent, is subject to ihc h^gislativo [)o\vers of the Governor-General in 
Council, and therefore ilie Magistrate had jurisdiction to try the case. 

Per Makkuy, J. : — Sections 29 t and 297, Act X of 1872 (Criminal Pro- 
Juffffut Chunder Code) do not debar the High Coui’t from in- 

t Vi ■ terfering where in cascis requiring the exercise of dis- 

CnuCK^DUtty or(‘tion, it appears upon the face of the proceedings 

2 I. L. R. Calc. 110. Magistrate has (exercised no dis(a*etion at 

all or has exercised his discretion in a m.unKT vvliolly unreasonable. 

P . Mttti:w, J. : — Under section 297, tlic High Court has the power of 
interferiug with judgments, sentences, or oiMlers of Courts subordinate to it, 
if there has been ’ material error in auy judicial proceeding of such Coni*ts. 
meaning thereby any error appearing on the face of a judicial proceeding 
resulting in an unjust order. 

Tlie p(*titioijer had hegn convicted by Mr. Carnogy, the Assistant Com- 
Pursoorarn Borooah missioner of Knmroop, in the exercise of a summary 
jurisdiction, under section 222 of A'ct X of 1872 
(CriuiiTial Pro(!edure Code). This office jr was, in tlie 
yvnv B-»72 in cha,rge of the Jorehaiit Division in the 
(iisii-ict of Seehsangor, “ witl) first-class powers and 
powers under section 222 of the A('t. In 187 1 ho proceeded on furlough 
to England, and, on his return in 1875, was ]>osted to the district of Kam- 
rooj>, and invested with thc^ poAvers of a Magistrate of the Krst class. 

H<dd, that seel ion 59 (»f Act X of 1872 did not apply, and that Mr. 
Carnegy had no sniumary jurisdiction in Kairiroop, 

l^cr Markov, J. : —On Hie ground that, by the terms in which the Go- 
vernment lia<l conferriul tlud, jiudsdiction on Mr. Carnegy, it had in effect 
“ directed ” within the nu'aning of s(Mdion 5() of Act X of 1872, that he 
should not exercise that jurisdiction anywhere hut in Seehsangor. 

Per Mjttek, J. : — On the gi-oiind, that the office to which Mr. Carnegy 
w^as appointed in Kamroop w^^is not equal to or higher than that which he 
had held in Seehsangor. 

Qiiwre per Makkby, J. : — Whether the posting of Mr. Carnegy to 
Kamroop, after his return from furlough, was a transfer from Seehsangor 
within the meaning of section 56 of Act X of 1872. 


in re, 2 I. L. R Calc. 
117 ;S. 0. 25 S. W. R. 
Cr. R. 
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& Book Singh, 3 1. L. 
R. Calc.63F.B.; S. 0. 
1 C. L. R. F. B. 161. 


By Act XXIT of 1869, certcain districts were removed from the juris- 
Empress V. Burah <iiction of the High Court, and by section 5 tlie ad- 
ministration of civil and criminal justice was vested 
in sucli officers as the Lieutenant-Governor of Bengal 
should appoint. By section 9, the Lieutenant-Gover- 
nor was empowered to extend all or any of the 
provisions of the Act to the Cossyah and Jyntccali hills. By a iiotilicatioi» 
in the Calcutta Gazette of 4th October 1871, the Lieutenant-Governor 
extended the provisions of the Act to the Cossyah and Jynleeali hills, and 
directed that the Commissioner of Assam should (ixercisc; tln^ powt^rs <.>f tlie 
High Court in the civil and criminal cases triable in the Courts of that district. 
The two prisoners were tried tor murder in A]n*il 1876, and w('re on con- 
viction sentenced by the Chief Conunissionor of Assam to transj)ortation for 
life. On api)eal by the prisoners to the lligli Court, held by tin? majority 
of a Full Bench (Gauth, C. J., Macphkuson and Poxtifi:x, JJ. tliasctdliKf) 
that tlie High Court had jurisdiction to entertain the appeal, and such 
jurisdiction was not taken away by Act XXI 1 of 1869. 

Per Cm'iam: — The Governor-General in Council had ])ower l)y legisla- 
tion to remove the districts from the jurisdiction of ihe High Court. 

Per Jackson, Ainslte, and MAiiicBY, JJ. (Kumj*, J. loneuiTing). 
The Governor-General in Council had no power to d(‘legiite his h'gishilive 
functions to the Lioutenant-Governor of Bengal in the way he ha 1 dnno in 
Act XXII of 1869, The power of delegation cannot be considiTed as va- 
lidated by any long course' (^f practice*, nor as sanctioned by the tacit re- 
cognition of Parliament : Act XXIT of 18()9 is thend’ore so far invalid. 

Per Maopiteuson, J. (Pontifex, J. eoneniTing) : — Sncdi ddci; ation is 
nowhere expressly pj*oliil)ited, and does not bring the .Vet under any of tlie 
restrictive jirovisions of th*' Indian Councils Act." 

Per Gakth, C. J. and JMa( pttkksox, J. (Poni?ifkx, J. coneiirring) : — The 
power of delegation now questioned liad been exercist'«l in many cas(vs for a 
series of years previous to tlie passing of the liiflian CuuneiK Act, and that 
Act (the framers of Avhich must leave been cognizint of such course of 
practice) must bo taken as im]»licdly approving of, and sanctioning such 
practice, which it wonhl otherwise have dcclariMl illegaJ. • 

Per Garth, C. J., Jackson, Mviuvin^ and Aixsiai:. JJ. (KnMP, J. con- 
curring) : — The High Court has power to qmvdion the validity of the legis- 
lative Acts of the Governor-General in Council. 

Per Macphkuson, J. (Pojstifkx, J. concunang) : — The High Court has 
no such power if satisfied that the Act is not within the jn'oliibitimi of the 
Indian Councils Act. 

Held, per Ainslie and McHoxeel, JJ. that tlie High Court, in the 


exorcise of its jiowcrs of extra oi-diu ary jurisdiction 
cannot, in criminal inalters, inti*rt\*n‘, unless all 
other renn'dies provided by hnv liave been previously 
exhausted. Th»?refore where ]>arties wliich had bemi 
convicted of riot by a Magistrate, aiul who lia\ing a 
right of appeal to the Sessions Court instead of doing so, moved the High 
Court under Clause 15 of the Cliarter, the Court would not interfere uiiril 
that remedy had been resorted to. 


Empress v. Raj coo- 
mar Sing & another, 
3 1. L. R Calc. 573 ; 
S. 0. 2 0. L. R. 62. 
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Aoc 


S.«^ 
Act 1^, 


A Bencli of Magistrates lias no power to deal witli cases coming under 
Sufferuddin v Ibra- Criminal Procedure Code (Act X 

liim QT T p n i" of 1872). A Bencli may be empowered under sec- 
7S4'- S P 9 o TP Code “ to try such cases or such class of 

oco • ^ "• cases only and within such limits as the Government 

may direct.’* The definition of the term trial ** 
shows that it refers to trials for offences, and these do not come within the 
miscellaneous matters mentioned in section 530. 

By the terms of the Act 24 and 25 Viet. C. 104, the exercise of juris- 
Empress v. Burah diction in any pai*t of Her Majesty’s Indian Terri- 
4 I. L. R. Calc P 0* High Courts was meant to be subject 

* * ' ' ‘ to, and not exclusive of, the general legislative power " 

of the Governor-General in Council. 

An exercise of legislative authority by the Governor-General in Council, 
whereby any place or territory is removed from the jurisdiction of the High 
Courts, is one cxi)ressly contemplated by the Statute 24 and 25 Viet. C. 
104, and bj^ the Letters Patent issued under that Statute. 

By the 9tli section of Act XX 11 of 1869, passed by the Governor- 
General of India, in Co iiucil ; the Lieutenant-Governor of Bengal was em- 
powered, fi'om time to time, to extend muiaiis mutandis ^ to the Jaintia, 
Naga.. and Khasi Hills, tlie provisions contained in other sections of the 
Act, whereby the administration of civil and criminal justice within the 
district, called the Caro hills was, from a date to be fixed by the said Lieute- 
nant-^ ioveriior, to be 'withdrawn from the jurisdiction of 4he Courts of 
Civil and Criminal Judicature constituted by the Regulations of the Bengal 
Code and the Acts of the Legislature of British India, and to be vested in 
such officers as the LIouteiiant-Governor might appoint. Held, by a ma- 
jority of the Calcutta High Court that as the Indian Legislature was to be 
regarded as aij agent or delegate, acting under a mandate from the Imperial 
Parliament, wliicli luiist in all cases be executed directly by itself, the above 
provisions purj^orting to antliorize the Lieutenant-Governor of Bengal to 
extend Act XXII of 1869 to tlio Jaintia, Naga, and Khasi hills, since they 
involved^ delegation of legislative power, were void and of no effect. 

JJeldhy the Judicial Committee of the Privy Council, that the decision 
of the majority of the Higli Ooui-t was erroneous and rested on a mistaken 
view of the powers of the Indian Legislature. That Legislature has powers 
expressly limited by the Act of the Parliament which crea.ted it, but has, 
when acting wif bin those limits, plenary powers of legislation as large and 
of the same nature as those of Parliament itself. 

When plenary powers of legislation exist as to particular subjects, 
whether iu an Imperial or Provincial Legislature, they may be well exer- 
cised either absolutely or conditionally. Legislation conditional on the 
use of particular powers, or on the exercise of a limited discretion, entrusted 
by the Legislature to peisons in whom it places confidence, is not uncom- 
mon, and, in many circumstances, may he highly convenient. 

The special Court of British Burma has power to entertain an appeal 
Empress v. Tsit sentence of de^th or other sentence passed 

OoA 4 T T noli* by the Judicial Commissioner, in a case transferred: 

. 'by him to his own Court from that of the Sessions 
Judge, under the powers conferred by section 64 of ^ 




\ 
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tte Code of Criminal Procedure (Act X of 18172) and section 36 of Act 
XVII of 1876. (The Burma Courts Apt)> the hearing subsequent to the 
transfer being an exercise of original jurisdiction on the part of the Judicial 
Commissioner. 


Section I'Ol of the Mutiny Act does not deprive the civil (as opposed 
Empress V. Magnire, ^ Military) C^rts of juris^ction over British soldiers 
T T p n 1^124 • committing oftences within the teiTitoiial limits of 

5 I. Jj. R. Owe. 144 ; Ooiu^, nor render the exercise of their juris- 

8. 0. 4 0. L. B. 432. diction dependent upon the sanction of the Com- 
mander-in-Chief. The section is merely permissive of a Military trial being 
held. 

An Assistant Magistrate convicted an accused on the 12th August, and 
A mr • t)y an order of even date, such Magistrate was in- 
Ohundro Marwan ^ Magistrate of the 1st 

V. Monamed Eshak, class, although the fact, that he had been so invested 

6 1. L. R. Calc. 476. with full powers, wns not communicated to him until 
the 23rd idem. The accused aiipealed to the District Magistrate and was 
acquitted. On motion made to tlie Higli Court to set aside the acquittal, 
on the ground that, after the date of the order of the Lieutenant-Governor 
investing the Assistant Magistrate with further powers, no appeal lay to the 
District Magistrate, held, that even supposing the Li(>utmiant-Governor’s 
order conferred first-class powers upon the Assistant Magistvnte from the 
moment it was made, it must be shown before the District Magistrate’s 
decision could be set aside, that the order of the Lieutenant-Governor was 
signed before the conviction. 

Qiicere : — ^Whether an order investing a Magistrate with 1st Class 
powers, is of any force, or amounts to an authority to exen-cise such pow'ers, 
until the order has been ofiicinlly communicated to the Miigistrate. 

Where an executive officer makes an order or issues a notili cation under 
. the provisions of the Code of Criminal Procedure, 

Empress V. Bui^ana- within the province of judicial authority to 

rain Dass ft others, question the propriety or legality of s^ch order or 
6 I. Ii. R. Calc. 88- notifioatioii until an attonii)t is matle to enforce the 
exaction of a penalty against a person coinmitting a breach of snch order 
or notification. It then becomes tlio dnty of the judicial authority to con- 
sider whether the order is properly made or not. 

A British subject residing in Midmiporc, in Bengal, was charged be- 
fore the Maharajah of Mohurblimij with having 
committed the t>tfence of defamation in Mohm-bhunj 
in the Tributary Mchals. On an application made 
by the accused to the Magistrate of Miduapore, ob- 

jecting to be tried by the Ihija of Mohiu'bhnnj, the 

Cominissioner of Cuttack, who was also Superintendent of the Tributary 
directed that the case should be transfen*ed to Midnapore and tri^d 
bv the Magistrate of that district who had the power of an Assistant Su- 
nerintendent of the Tributary Mehals. The accused, while being tried, 
moved the High Court to set aside the proceedings at Midnapore, on the 
ground that the offence not having been committed within the district, the 


Hursee Mahapatro v. 
Dinobundo Patro, 7 
I.L.R.0alc. 623 ; 8. 
0. 9 0. L. B. 93. 
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Magistrate was acting ^yitliout juiisdicLiuii. Held, that the proceedings 
were without jurisdiction. 

Per Cunningham, J. : — The Tributary Meluils are now, as they were in 
1874, a portion of Britisli India, which the Government of India has been 
pleased to exempt from the ordinary law and jurisdiction of the Courts, and 
to govern by means of wspcKual ofticials and enactmouts. Whatever may be 
the powers of Governmenij as to Mohurbhun ;j, those powers do not extend 
to empowering the legally constituted tribunals of a British district to 
follow in that district, and in the case of residents in it, any procedure, and 
to exercise any other jurisdiction tlian that created by the law. 

Per Prinset*, J. : — The Territory of Mohiirbhiinj is a part of British 
India, but at present not subject to any law's not spc^cially extended to it. 
The Tributary Mohals being British India, and being ex(duded from the 
operation of all the hnvs in force in British India, iniless expressly extended 
to them, the orders of Government conferring powers on particular ofticers 
over criminal offences coinmitt('d within tliose melials are ultra vires. 


The prisoners, residents of the District of Singliblmm, a district in 


Empress v. Keshub 
Mohajan & others & 
Empress v. Udit Pra- 
sad, 8 1. L. R. Calc. 
985 . 


British I ndia, were convicted, under section of 
the Penal Code, at Singhbhum, of an offence com- 
mitted ill Mohnrbliunj, 

Per Garth, C. J., Pontifex and Morris, JJ. : — 
Tlie territory of Moluirbhmij is not within the 
limits of British India ; but under the provisions of 
section r» of Act XXI of 1<S79, a coinictiou in Britisli India for an offence 
committed without ilio limits of British India, is good. 

Per Mitter, J. : — Mohurbhun j is ivithin the limits of British India ; 
but seeing thiii. the Tributary nadials constitute a disirict ” within the 
meaning f)t* the Criminal Procedure Code, (Act X of 1872) and that the 
Superintendent of fheso melials has been vested with the powers of a Scissions 
Judge under an order of the Government of India., a conviciioii umh'r the 
Penal (^ode (haviiig regard to the provisions of section 70 of the Criminal 
Procedure Code) ought mff to set aside. 

PrinsfiF, J. : — Moburbliiiiij is w'iibiii the limits of British India; 
but the wdiich extend to British India do not extmid to Mohnrbhunj. 

The territory have i>een expressly placed hoyojid the ordinary legislation, 
the law in force in Bj itish India cannot come into operation there until this 
exemption has been removed. 


A Mfigistratc sliould Jiot s])lit up an offence for the purpose of giving 
Ac?x! Abdool Kadir & himself jurisdiction. If he does so, and the offence 
in QP T is not trialde, summarily, the proceedings are void, 
^ A A under section :34 of the Code of Criniinar Procedure 

(Act X of 1872). 


On the 22ml of May 1878, a Deputy Magistrate, invested with 3rd 

“wx", Mussamut Surtree in P‘>w‘rs only, sentenced an accused person to 

P T P 9ftl montJis’ imprisonmeut under section 417 of the 

• • • • • Penal Code, thus exercising 2nd Class powers. On 

apiieal the Magistrate, on the IHtii June, annulled the sentence and direct- 
ed a new trial, under section 284 of the Code of Criminal Procedure (Act X 
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of 1872). On the 26th June the Government issued a notification, investing 
the Deputy Magistrate with 2nd Class t)Owers, to take effect from the 25th 
March to tlie 31st May 1878. Held, that the notification did not render 
the Magistrate’s order illegal, as the Deputy Magistrate had no jurisdiction 
to exercise 2nd Class powers on the 22nd May. 


Section 471, Act X of 1872, does not deprive the Court, which possesses 
Reg. V. Gut Baksh & power of trying an offence mentioned in sections 

Others, 1 I. L. All. 

193. 


4G7, 468, and 460, of 
committed before itself. 


the power of trying it Avhen 


Held, (Stuaut, C. J. dissenting) tlnit a nfitive Indian subject of Her 

IPmwMBV Sarmukh *'*' Mnjosty’s Indian 

Empress V. oa Army, who eoinmi<<<Hl a murder in Cyprus while on 

Singh, 2 1. L. R. All. service in such army, and who was accused of sucli 
218. offence at Agra, might, und(U’ s( action 0 of Act XT of 

1872, be dealt with in respect of sneit offence by tlio Criminal Courts at 
Agra, Cyprus being a Native State,” in reference to native Indian subjects 
of Her Majesty, within the meaning of that Act. 

Per Stuakt, C. J. : — The ])OAver of the Gov(‘rncti‘-General of India in 
Council to make laws for the trial and piinisliment in British India of 
offences committed by British Indian subjects in British territories other 
than British India discussed. A Division Court of tlu‘ High Court ordered 
the Magistrate who had refused to incpiire into a charge of murder on ilie 
ground that ho had no jurisdiction, to inquire iido sucli charge, consider- 
ing that the Magistrate had jnrisdieiion to make such in([uiry. The Ma- 

charge aiid eommitlod Jie accused person for 
L'ssion convicted the accused person on tlie charge 
Jind sentenced him to death. The proceedings of the Court of Session 
having been referred to tlio High Court for confiiniatiou of the sentence, 
the case came before tlie Full tVmrt. 

Held, per Stuart, C. J., Spankir, J. and Olufteld, J. that, in determin- 
ing whether sucli sentence should be con tinned, the Full Cfuirt aa’US not pre- 
cluded by the order of the Division Court from eonsidering whether the 
accused person had beiui convicted by a Court of competent jurisdiction. 

Mr. M. was appointed l\y tlie Local Govornnient, under section 37 of Act 


gistrate inquired into tlu' 
trial. The Court of Sessioi 


Empress v. Anand 
Barup & others, 3 I. 
L. R. All. 563. 

absence of Mr. F. or 


XV»f 1872, a. Magistrate of the first, class, nnd(T the 
designation of Joint-i\l a gistrate, in the district of 
Meerut, lie Avas suhseijuentJy ap[i(>inted to olHciate 
as Magistrate of the district of JMeorut during the 
until further orders. While so officiating, he was 


appointed by a Government Notification, dated the lOtli July 1880, fo officiate 
as Magistrate and Collc(»tor of Gorakhpur ‘‘ on being relieved by Mr. F.” 
He was relieved by Mr. F. in the forenoon of the 23rd July 1880 ; and in 
the afternoon of that day, under the A^erhal order of Mr. F. ho iirocet'ded 
to complete a criminal case Avhich he had commenced to try Avhile officiating 
as Magistrate of the district of Meerut. All the evidence in this ease had 
been recorded, and it only remained to pass judgment. Mr. M. accordingly 
passed judgment in this case, and sentenced the accused persons to various 


See now 
b.487» 
Act X., 
1882. 

A lEiup. 
▼. Eac>h- 
niiri lall 
ante p. 
120 . 
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terms of imprisonment. Held, (Spankte, J. dissenting) that Mr. M. retain- 
ed his jurisdiction in the district of 'Meerut so long as he stood appointed 
by the Government to that district and no longer, and the eflEect of the 
order of the 10th July 1880, was to transfer him from the moment he was 
relieved by Mr. F. of the office of Magistrate of that district, and from that 
moment he no longer stood appointed to that district and could exer- 
cii^ no jurisdiction therein as a Magistrate of the first class ; and that 
therefore the convictions of such accused persons had been properly quashed 
on the ground that Mr. M. had no jurisdiction. 

The High Court as a Court of reference can only deal with cases in 
Reg V Aman & sentence of death has been passed. 

Nund Eishore, 5 N. 

W. P. Rep. All. 130. 


A Magistrate not being tlie Magistrate of the District, nor in charge 
Reff V Oomrao ^ division of the district, is not competent to issue 
o* u v M warrants for the arrest of persons against whom no 

Singh & others, d complaint has been preferred to him, nor any charge 
W. P. Rep. All. 317. made by the police. 

Madras Act III of 18()5 declared every Magistrate in the Madras Pre- 
Acbi 9 »idency authorized to take cognizance of every 
T T P M d 1fi1 * ofPence committed against any special or local law 
I. L. R. Mad. lol. then in force in the said Presidency, notwithstand- 
ing any provision to the. contrary in any Act or Eegiilation then existing, and 
also of any offence against any special or local law which might thereafter 
be passed unless such law should make the offences to which it might refer 
punishable by soimi other authorities therein specially mentioned. The effect 
of this Act was to remove the restrictions inixjoscd by special or local laws 
theretofore passed, and to (‘liable Miigistrates within the limits of their ordi- 
nary powers to deal with offences jiunisliable under any such special or local 
law notwithstanding the siiecial or local law indicated a particular tribunal 
as alone competent to try such offences, and to confer upon them jurisdic- 
tion also in tiie case of any special or local laws that might be passed after 
the enactment of Act III of 1805, unless jurisdiction was in any such later 
law specially conferred upon some other authority. Section 8 of the sub- 
sequent ena(jtment, Act X of 1872 (The Criminal Procedure Code), limited 
the jurisdiction of Suh-Magistrates over offences imnishable under special 
and local laws, a third-class Magistrate’s jurisdiction being restricted to the 
trial of offences punishable under such laws with less than one year’s im- 
prisonment, while a second-class Magistrate’s jurisdiction was similarly 
restricted to the trial of offences punishable with less than three years’ im- 
prisonment. Act XVI of 1874, while repealing Act III of 1865, left un- 
affected the jurisdiction of the Sub-Magistrate under that Act so far as it 
still remained in existence as limited by the provisions of section 8 of Act 
X of 1872 (Criminal Procedure Code). 


A village Magistrate lias authority to issue a summons to persons . 

P Pukella without, the local area of his juris- 

Reg. V. JruJ^ua (liction whose attendance may be required in cases ‘ 
Knshnama & others which he is empowered to try. 

6 1. L. R. Mad. 230. 
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The High Court at Bombay has jiirisdiction to try a prisoner accused 
Kninroan v nnaao^l o* having committed murder at Zanzibar, and sent 

aniam a T ^7 British CJonsul at Zanzibar for trial to Bom- 

OiUam Husm, 3. I. ^ly. 

L. Ev Bom. 334. ^ 

A Native Indian subject of Her Majesty committed an offence, {viz,^ 


FtnwAaq V Maitm. ^ dwelling-liousc) in the territory of a Natwre 

I I T State in alliance with Her Majesty, and was dis- 

mi, b 1. Jj. it. JSOm. (jovered in the territory of another Native State in 
®22. alliance with Her Majesty, and from there brought 

down or came of his own accord to Ahmedabad. A certificate wns granted 
by the Political Agent that the offence ouglit, in his opinion, to be in([uired 
into in British India. At Ahmedabad a jjrcliininary inquiry was held by 
a Magistrate, who committed the accused for trial hy the Court of Session. 
Held, that the Session Court at Ahmedabad was competent to try the offence 
committed in foreign territory as if it had been committed in the Ahmeda- 
bad District under section 9 of the Foreign Jurisdiction and Extradition 
Act, XXI of 1879, for when the accused was brought fnnn foreign territoiy 
to Ahmedabad he was found ” at a place in British India within tlie 
meaning of the section. The expression was found ” used in this section 
must be taken to mean not where a person is discovered, but where he is 
actually present. 

The drunkenness of a guard or uuderguard in charge of a railway-train 
^ thei’cof is an offence included in section 

Keg. V. , Keg. 35 ^333 ; but the High Court has 

V. Jones, 1 JXlaa.Kep. jurisdiction to try a prisoner charged with such an 
193. offence where he was removed from liis post at a 

place outside the local limits, although the train thereupon proceeded wdth 
hhn to Madras. 

The defendant, a European British subject, was cljiirged wdth having 
Qaat w Wo f Irina Committed three offences at Bangalore punishable 
OM H Rati AdJ under the Penal Code. Held, that the High Court 

A Juaa. Kep. has the same criminal jurisdiction which the late 

Supreme Court had, and that. Bangalore being within the territories of tlie 
Maharajah of Mysore, a Native Prince in alliance with the Government of 
Madras, the defendant was subject to the jurisdiction of the High Court iii 
respect of criminal offences committed in the territory of Mysore. 

The Sessions Court has jurisdiction to hear appeals from the sentences 
A. o of a justice of the Peiice acting under the Merchant 

Evans & 2 others, seamen’s Act (No. I of 1859). 


Evans & 2 others, 
prisoners, 2 Mad. 
Rep. 473. 


The only acts or omissious over which a Magistrate has juiisdiction 
Proceedings of 23rd ’“^der Act 1 of 1858 are those specified in the hit 
w tatia A »» -j section. Cases under section 6 of the Act are not 


Nov. 1868, 4 
Rep. Rul 21. 


cognizable by a Magistrate. 
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An objection was taken before the Session Judge in tlie hearing of all 
Proceedings of 27th Head Assistant Magistrate had no 

iQ» 7 i a VM A i^n-isdietion to try the case, he having a distinct 
JNOV. lb /I, o |JXLaa. jurisdiction which did not include the town 

Rep. Rul. 43. where the offence was committed. It appeared that 

the Head Assistant Magistrate had received general instructions from the 
Magistrate of the district, as a temporary arrangement, to take up criminal 
cases arising within the limits of tlie said town, which was not within his 
division. Held, upon these facts, that the Head Assistant Magistrate had 
no jurisdiction. 


When the evidence upon which a iwisoner is convicted by a subordi- 
Jiatc tribunal of an offence within its jurisdiction 
iwr 1 Q 70 ^ "M A diSi'Joses an offence ot a graver character without 

JHay lb #4, i aa. jurisdiction of that tribunal, the High Court 

Rep. Rul. 5. cjuasli the conviction and sentence for the 

minor offence and direct a trial befoi-e a tribunal having jurisdiction for the 
graver. Whether it will do so, or not, is a question not of law, but of 
expediency on the facts ot‘ the particular case. 

The jurisdiction conferred on Magistrates in the Madras Presidency 
ProePPdiniyQ nf 4th Madras Act III of 1865, is not ousted by the 
T ic^To n/r /I Schedule to the Code of Criminal Procedure (Act 

June, 1872. 7 maa. amended by Act VIII of 1869. 

Rep. Rl 1. 6. ^ ^ 


The rcp(‘aling section of Act XV ITT of 
Reg. V. Mir Salieb Subordinate 


Kassamia & another, 
1 Bom. Rep. 100. 


Act 111 of 1857. 


1862 does not affect the i)owor 
Magistrate under section 13 of 


The consent of the 

ri 

Reg. V. Rama bin 


Oopal, 

107. 


1 Bom. Rep. 


Held, that there 

Reg. V. Vyankant- 
svami, 2 Bom. Rep. 
106. 

formed a part of the 


Governor-General in Council, required by section 
5 of Act XXIX of 1845 to the appointment of a 
Joint Judge, must be given before the appointment 
is made. The doctrine of subsequent ratification 
docs not apply in a criminal case. 

was notliiiig in the maimer hi which the district of 
North (7inara was detached from the Madras Presi- 
dency and annexed to the Presidency of Bombay, to 
pi-event the C%)de of Criminal Procedure, (Act XXV 
of 1861) from operating therein, as if it had always 
Presidency of Bombay or to deprive a convict found 


guilty by the Session Judge of tlie district, oji the 18th of September 1862, 
of the right of appeal, which ho then would have laid to the Higli Court, 
by virtue of section 408 of the Criminal Procedure Code, and of 24 and 26 
Viet. C. 104 and tlui Letters Patent (of 1862) clause 26. 

The power given by 16 and 17 Viet. C. 95 to alter the distribution of 
territories among the Presidencies, was vested by 21 and 22 Viet. C. 106 in 
the Secretary State for India, by whose order of the 28th of February 
1862, North Canara was annexed the new arrangement of territory to take 
effect from such date as the Governor-General in India in Council, should, 
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by proclamation, appoint for the purposes of the India Councils Act, 1861 • 

which Act has reference solely to the constitution and functions of the 
Legislative Councils, and does not purport to affect in any way the exercise of 
the general powers of Government, or the administration of justice and the 
jurisdiction and authority of the Courts of Justice ; — the annexation for 
these purposes being made by the Secretary of State and not being qualified 
or controlled by the proviso in section 47 of 24 and 25 Viet. C. 67, which 
cannot be construed as a substantive enactment, or as qualifying or restrain- 
ing the power vested in the Secretary of State. 

Meaning of the term Sudder Court ” as defined by Act VIII of 1842 
and by section 19 of the Criminal Procedure Code. 

Giving an appeal to the High Court, under the Criminal Procedure 
Code, is not subjecting a district to the Regulations, within the ineaniiig of 
Regulation II of 1827. Section 16, cl. 2, Bombay, Act III of 1866 observed 
upon. Analogous cases of ceded or conquered territory in America. 

Held, that a Subordinate Magistrate lias no jurisdiction to impose a 
Reg.v. Malharji bin penalty for broach of a ^ Coiiiaiis- 

Nauloji, 3 Bom. Rep. 

Crown Cases, 36. 


Held, that a Magistrate F. P. alone has jurisdiction to convict of an 


Reg. V. Kasamji va- 
lad Himipji Mhas- 
kar, 5 Bom. Rep. 
Crown Cases, 6. 


offence under 
gistry). 


section 13 of Act XIX of 1838 (Re- 


The Managing Committee of Mnnicipal Commissioners appointed nn- 


Reg. V. Mavji Dayal ; 
Reg. V. Kalidas Ke- 
val, 5 Bom. Rep. 
Crown Oases, 10. 


der Act XXVI of 1850 have no power to try and 
convict persons for alli'ged breaches of rtxles made in 
pursuance of that Act. The powei’ to inflict linos 
for such offences is hy section 10 vested in the Ma- 
gistrate. 

Held, that it was beyond the power of a Collector to issue an order pro- 
Reg. V. Vithal Lak- '•<'ceiving of transit duties for the Hoi- 

, S' -n T> kar s Government iii British lerritory. 

Shuman, 5 Bom. Rep. 

Crown Oases, 13. 

The word “ Magistrate ” in section 62 of Act XXII of 1855 includes ii 
Ddct V Tiinirfl Tnkfl Subordiiuito Magistrate : such Magistrate has. there- 
E ” n * fore, power to try the inastcT of a. vessel for an 

6 Bom. Rep. Crown Q^tence committed against section 46 of that Act. 

Oases, 14. 


The order of a Session Judge to quash proceedings held before a Ma- 
n rt x.’ A u* gistrate F. P. annulled as having been made with- 

Reg. V. QODinaa Din jurisdiction. Comments by a Magistrate F. P. 

Babaji, 5 Bom. Rep. the proceedings of the Session Court, disap- 

Orown Oases, 16. proved oL 
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e.s.45f>. 
438, Act. 
X., 18«2. 


Where the Session Judge on appeal reversed a conviction passed by a 
Reg. V. Oopal Lak- Magistrate P. P. of an offence under section 182 of 
•iiiiimati J6r the Penal Code (which the Magistrate E. P. was 

1 ^ 0110 R Hath Competent to try), and Erected the Magistrate P. P. 

Daoaji, o jsom. itep. institute proceedings against the accused under 
Crown Cases, 26. section 211, considering that, on the complaint 
which had been made to him, the Magistrate F. P. was bound to institute 
proceedings under the latter section : — The High Court reversed that part 
of the order of the Session Judge which directed the Magistrate F. P. to 
institute proceedings, as the case did not fall within section 435 of the 
Criminal Procedure Code (Act XXV of 1861), and there was no provision of 
law giving the Judge jurisdiction to make such an order. 

A Magistrate being also a Justice of the Peace has no jurisdiction to 
Reff V Dixon 6 Bom ^ British born sul>ject under the Peinil Code. 

« ^ * His jurisdiction in the trial of such subjects is go- 

^p. orown oases, y^^rned and limited by 53 Geo. Ill, C. 155, section 

105 and Act VII of 1853, neither of which gives him 
power to award imprisonment in default of payment of a fine. 


s. s. 87 , A Subordinate Magistrate, 2nd Class, who is not specially vested with 

Z'mi Shankar Abaji Ho- amended Code of 

a Criminal Procedure, has no ,iurisdiction to try a case 

1 rt * ^ fbe report of a Police Ofiicer, or on a comidaint 

Bom. Rep. Crown directly prefei-red to him. 

Oases, 69. 


Although the old East India Company had power, under the Charters 
Pao* V Ppsiv 7 Pnivi Charles II to make laws affecting British-boni 
P ^ ' subjects, yet the power ceased in A. D. 1709, when 

Jtep. urown uases, 6 . Charters were surrendered to Queen Anne. From 
that (late down to the passing of the 3rd and 4th Wm. IV, C, 123, (with 
the exception of a limited jiower of legislating as regardeil the local limits 
of the Presidency Town), no authority expressly granting power to the East 
India Company or the Indian Government to • legislate for British-born 
subjects can be found. 

Senihle that neither the East India Company nor any Indian Govern- 
ment (with the like exception) possessed such power from the year 1709 
till the passing of the 3rd and 4th Wm. TV. C. 123. With the (ixcoption of 
offences made punishable, by tlie 53rd Geo. Ill, C. 155, S. 105 by Justices 
of the Peace, the Recorder’s Court had by virtue of the 37th Geo. Ill, C. 142, 
S. 10 excluHim criminal jurisdiction over British-horn subjc^cis throughout 
the Bombay Presidency ; and the mum^o/xclnsive jurisdiction was continued 
to the late Supremo Court aiid is now exercised by the High Court, with 
the like exception, and some further exceptions introduced by subsequent 
Acts of the Government of India. The Bombay District Police Act (No. 
VII of 1867), passed by the Governor of Bombay in Council for making 
laws and Regiilations, is vltra vires in so far as it confers criminal jurisdic- 
tion upon Magistrates in the Mofussil, being also Justices of the Peace, 
over British-born subjects, as it thereby affects the Acts of Parliament 
under which the High Court is constituted, and interferes with the crimi- 
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A Magistrate F. 

Reg. V. Shivbasapa 
7 Bom. Rep. Crown 
Oases, 73. 


nal jurisdiction which that Court possesses over British-bom subjects in 
the Mofussil, which jurisdiction is exclusive except in so far as it is' limited 
Stat. 63, Geo. Ill, C. 156, S. 105, and certain subsequent Acts of the 
(Joverment of India. 

P. is not immediately subordinate to the Session ^ ^ ^ 
Court, and, therefore, a Session Judge has no con- 
current jurisdiction with the Magistrate of the dis- ^ 
trict, under section 434 of the Code of Criminal 
Procedure (Act XXV of 18G1). 

His proper course, if he thinks that an illegal sentence or order has 
been passed by a Magistrate F. P. is to make a report to the High Court ; 
which will t^en, if it thinks fit, call for the proceedings under section 404. 

By virtue of the last part of the Schedule hcjided “ offences against 
other laws,^^ added to the Code of Criminal Proce- 
dure by Act VIII of 1869, a Subordinate Magistrate, 
Second-class, can take cognizance of the offence of a 
breach of the Municipal rules i)romulgated under Act 
XXVI of 1850. 


Reg. y. Dharmaya, 
valad Sangapa, 8 
Bom. Rep. Crown 
Oases, 12. 


Municipal Commissioners appointed under Act XXVI of 1850 have not. 


by that Act, conferred upon them, nor are they en- 
titled to assume, judicial powders with reference to 
breaches of Rules or Bye-laws made by them under 
that* Act. Reg, v, Kalidas Keval (5 Bom. Rep. 
Crown Cases, 10) approved and followed. 


Reg. y. Yenku 
Bapuji Krishna bin 
Pandu, & Tuka- 
ram Kedari 8 Bom. 

Rep. Grown Oases, 39. 

The authority to try offenders against such Rules or Bye-laws is vested 
in the Magistrates of the country, and Subordinate as ^vell as other Magis- 
trates have jurisdiction to try such offenders. 

Reg. V, Dharmaya valad Sangapa approved (8 Bom, Rep. Crowui Cases, 

12 )- 

Rules made under the above Act which puiport to give the Managing 
Committee of such Municix^al Commissioners j^owit to try offenders against 
such Rules, or to levy fines uxion them, are n/tni vires and illegal. 

Rules of the Municix>alities of Balsad Surat Malcolm Pet, and Ahmeda- 
bad referred to and commented on. Hoav far a, rule partially ultra vires and 
partially Mra vires can be enforced, as to the latter xiorlion considered. 

A European British subject is liable to be tried in the High Court of 
Pact v Phill R Bombay for an offence against the Indian Penal Code 

® ^ * committed in the territories of a Native Prince in 
Bom. Rep. Orown ^ith Government upon charges framed 

Oases, 92. under the Penal Code. 

A person convicted by the Recorder’s Court of Prince of Wales’ Island, 
Pact v AIiatia Alronir Singapore, and Malacca, of the crime of burglary 
OP * p OKA ” sentenced to transi>ortation for ten years, at a 
9 JSom. Rep. ODD. place to be appointed by the Governor-General of 

India in Council, was released from the Ratnagiri Jail on a ticket-of-leave 
after having been in confinement for more than eight years. At Kai’eda he 
committed theft in a dwelling-house before his sentence had expired. 



626 


DIGEST OF CRIMINAL CASES. 


Held, that the Full Power Magistrate at Karwar had jurisdiction to try 
the convict for the offence of violation of the condition of remission of 
punishment under section 227, Indian Penal Code. 

The High Court has jurisdiction to enforce by mandamus the right of 
Albert Mills Com- p^^^sons duly elected directors of a joint-stock com- 
pany to exercise the functions of directors of such 
company, if such rights are interfered with by the 
company acting through its other directors. 


pany Ld. in re, 9 Bom. 
Rep. 438. 


Semhle^ that the Court will not refuse to interfere by mandamus in 
such a case, merely because the office of a director is not a permanent oflB.ce, 
or because a director can be removed from his office by a special resolution 
of the shareholders, but in a proper case, will restore him to his legal posi- 
tion. Meaning of the words casual vacancy ’’ considered. 


liil ■ Act ^ Magistrate of the third class can try a person accused of a cogniz- 

T 1 offence, who has been forwarded to him by an 

Reg. V. Lala bnam- charge of a police station, under section 

bhu, 10 Bom. Rep. 70. ^28 of the Code of Criminal Procedure (Act X of 

1872). 


Section 111 of the Police A.ct (XITI of 1856) does not give jurisdic- 
Oaot V Matlifilal Pi- H!igli Court, when a case is brought be- 

* iA -D Hu certiorari^ to enquire whether the Magis- 

tambar, 10 Mom. Iiep. come to a correct conclusion as to the guilt 

102. or innocence of the prisoner. The object of that 

section is to limit f he objections to a conviction to some substantial meri- 
torious ground, such as want of jurisdiction or the like, and to prevent a 
conviction from being quashed on a mere error of form or of procedure. 
But the section does not give the High Court any right to interfere on the 
ground that the Magistrate has come to a wrong conclusion on the ques- 
tion of the guilt or innocence of the accused person. 

** Though affidavits may be used to show a want of jurisdiction in 
a Magistrate, even though such affidavits contradict for this purpose 
the findin" of the Magistrate, they cannot be used as affording mate- 
rials for reviewing the Magistrate’s decision on the merits. 

s. 423 , Where, on appeal from a conviction, by Subordinate Magistrate, of 
TnVflrsiTn oflPcncc trio.ble by him, the Magistrate' of the dis- 
Beg. ^ trict is of opinion that the evidence in the case 

Ragho, 12 Bom. Bep. establislies a graver ofEence against the accused not 
234. triable by the Subordinate Magistrate, Held, that the 

Magistrate of the district has no power to annul the conviction aud sentence 
under section 284 of the Code of Criminal Procedure (Act X of 1872) but 
should report the matter for the orders of the High Court. 


A person who is admittedly a subject of the British Grovernment is 
Reff V Ahmudool- tried by the Courts of this country for 

1 o is w P Or n done by him, whether wholly within or wholly 

AH ^ * without, or partly within and partly without the Bri- 

tish territories in India, provided they amount to an 
oflEence under the Penal Code. 
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A Magistra,te is not prohibited from enquiring into any case of apparent 
Reg. V. Zemindar and oppression brought before him, even 

of Oohronff 1 S W injury complained of is of a civil nature, 

6 B provided he stops his proceedings directly he ascer- 


R. Or. R. 12. 


tains the nature of the claim. 


A Joint-Magistrate vested with full powers is not quoad cases institu- 
Reg. V. Toylucko- before and tried by him, subordinate to the 
nath Sircar 2 S W ^^‘-gistrate ; and the latter olliccr has no power to 
B Or R 64 * * quash his proceedings or to hear them on appeal. 

A Municipal Commissioner, acting as a Magistrate, may inquire 
into a charge of the breach of a bye-law and may 
punish the accused i)arty by inflicting a fine ; but 
the procednre to be followed is that of the Code of 
Criminal Procedure (Act X of 1872), which does not 
contemplate a proceeding against an absent party 
ex-parte. 


Tariney Churn Bose 
V. Municipal Com- 
missioners of Seram- 
pore & another, 24 
B. W.Cr. R. 26. 


The repeal of Madras Act III of 1805 by Act XVJ of 1874 has not de- 
Reg V Eandakora, Magistrates in the Madras Presidency of jiiris- 

1I.L.R. Mad. 22a 


diction over offences created 
laws thereby given to them. 


by special and local 


The Joint-Magistrate of Tellicherry has no jurisdiction to try a resi- 
Proceedings of 21st Mysore for criminal acts done in Mysore. 

Nov. 1870, 6 Mad. 

Rep. Rul. 3. 

The Courts of the Head Assistant Magistrate and of the Deputy Ma- 

NarayanasamiAyvar .i«risaictioii to try a District Munsif on 

. . w lur ^ charges ot extortion in tin' course ot the exercise ot 

petitioner, 7 Maa jndieial functions. The Sessions Judge is a 

Rep. 182. proper person to sanction the prosecution. 

By Innes, J. : — The rule, (laid down in section 8, Peg. VI of 1810) re- 
quiring the committal of such cases to the Court of Session, has been im- 
pliedly, though not expressly reiiealed. 

With the exception of cases triable by the Court of Session exclusively,*^^ 

^ oAj.'L. u Court cannot try any offence described in sections '77, 
Proceedings of 24th tlie Code of Criminal Procedure 

March 1873, 7 Mad. (Act X of 1872) when committed before itself. 

Rep. Rul. 17. 

Bombay Act YII of 1867, section 31, became at once operative in all 
Reg V Eeru bin where a Magistrate was resident, udthout hav- 

Ramshet et aL 6 
Bom. Rep. Grown 
Oases, 100. 


1 


iiig been specifically extended thereto by Government 
notification. 
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Empress v. Eeshub 
Molu^an, 11 0. L^H 
241. 




The territory of Mohurbhunj is not withilpt*' Bri-* 
tish India, c * - : 




The Judicial Commissioner of Mysore has not jurisdiction either as. a 
Ward netitioner Court, or as a Sessions Court, over European British 
Weir 9* ^ subjects being Cliristians. 


A Justice of the Peace in Mysore luis no authority to commit such per- 
sons for trial to any Court other than the High Court of Madras. 

In the absence of an express notification of the Governor General as to 
the Coui*t to which European British subjects should be committed, when 
charged with offences not punishable witli death or transportation for life, 
a commitment to the High Court of Madras will presumably be a good com- ■ 
niitmeiit. 


An offence may be punishable both under the Penal Code and a Special 

Proceedings of 17th 
May, 1865.W eir, 12. 


Where a Subordinate Mfigistrate tried an offence committed beyond the 
Proceedings of 1st limits of what was regarded as his jurisdiction, 

April, 1880. Weir, 

232. 


it was held that as a Magistrate in the Division in 
which the offence occurred and as a Magistrate whose 
formally limited to any particu- 
lar portion of the Division, he had jurisdiction to try the case. 

Powers vested b}'^ Government in a class of Magistrates held not to be 
Paritala Venkaiya or suspended by an order of Government 

& another, accused. 

Weir, 232. 


l)assed under a misapprehension, and recalled aa soon 
as perceived to be erroneous. 


Foreign State. — Question of jurisdiction (Criminal) in relation to, dis- 
PrnPPPriiTicrQ of 99 tiH ctissed. A conviction of mischief in respect of an 
Fel territory upheld. 


The High Court has no power, cither by way of appeal or revision, to 
Empress v Hurro ii^teD’ere vnth a sentence i)assed by the Superintend- 
Kftle Q I L K Calc Tributary Mehals when exercising juris- 

^ ‘ * diction over offences committed in Mohurbunj, a 

' place not situated within the limits of British India. 

Empress v. Keshub Mahajun (I. L. E. 8 Calc. 985) and Hursee Mahapatro v. 
Dinabundhu Patro (I. L. E. 7 Calc. 523) referred to. 
s.s.53a. An officer invested with si)ccial powers under section 34 of the Code of 
Empress v. Para- Criminal Procedure (Act X of 1872) should rarely if 
mananda & others ^ himself under section 209 of the Code 

in T T D Pol/* Qi; . Q* Criminal Procedure, where it appears from some 
n lio T T* * of the evidence that the accused might have been 

0. 13 O. Jj. R. 375. charged with an offence beyond the jurisdiction of 
the Magistrate to take cognizance of. 
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Held, that a Subordinate Magistrate of the 1st class has power to deal 
.Qbunder Pershad >he case of an offence providea for by a special 

.'Sing'll in re 10 S W case Act 111 ot 1803 li. C.) when the 

ll P Qn ’ punirtbinent awardablo is six montlis’ fiia;, and Hue 

A., wr. A, iju. only, section 07 and not section Oo of the Penal Code 

being applicable to such a case. 


LOCAL KNQlIIltY. 

If a Sessions Judge think it necessary to visit tin? place of the allc(«-ed 
OudhBehari Narain trial, he sh.,ul.l give 


Sing, appellant, 1 C. 
L. R. 143. 


occiiiTcnc*; of an oftVuci^ under Irinl, he should «4ivt‘ 
notuMi to tlic parlii's and tlic assessors. Hi* should 
Jiot without sudi notice, and atti*!’ i lie trial lias 
lieeii eoinplct(*d by d(‘livcriii^* of llio opiniuJi of the 


assessors. 


LETTERS PATENT OF lllUH COURdh 

Section 13 of Acts XXEV and XXV Viet. Ca]). lOf. and section 27 of 
Reg. V. Nyn Singh, 2 If ^ei.t of the High CVmrt. apply to the 
All 117 revjsional as well as iii its apneJlate 

N.W.P.Rep.AlLllT. jurisdiction. Held, by Mono ax, C. J. and Tirnxna, 
J. (Ross and SvAXiai:, .IJ. dissenting) that where a ease is heard bv a Di- 
vision Bench, an,d n (lillVr(?nce of oi)iiiion arises, the t/|.)ini(.Mi of the senior 
Judge must prevail, and tlui ord(*r must issiu* in accordance with his judg- 
ment, a reference to a third Judge being beyond tlie (‘ompeteiiry of sneh 
Division Bench, and an order in accordance with the views of smdi third 
Judge Jind the junior Judge is not valid. Held, hy M(Uv*o.\x, O. J. and 
TuKXEa, J. (Ross and Spaxkiu, JJ. dissoiitiiig) that an a])plieatioii to set. 
aside siudi an order is nut in tin? nature of a n*\iew of judgment, and is 
cognizable by the Courts. Where an order li.is l)ci*ii actualh issued by the 
Iligli Court, a Division Bench will not disturb the same, unless in the opi- 
nion of a majority of the Court the order is !)ad. 

Ill the Sessions Court ilio prisoners were convicted and st*utcueed. Oil 

p-arv ShpikhShoo- the senior .Tudge hcM 

Reg.V. , -- that Ihc (‘as<> againsl llio I'risoiior.s wat. not ju-t.ved, 

banee & others, o O. .,i,d {P,' junior Judge held thal (here was sulHeieiit 
W. R. Or. R. 88. ovidoiiee to suj)|)ori (lie eouviction. As the (wo 

Judges differed in oiiinioa, ilu' eonvie(ion was. with i-eference to seetioji 30 
of the Letters Patent, sot aside, and the prisoners redoased. 

Where a difference of opinion arises between two Judges of tli<‘ Jli..li 


KazeemThakoor & eriminal appoul the opinion of tile senior 

Judge prevails, under section oO ot the Lettt*rs Pit- 
others, appellants, lO notwithstanding section 12d of the Code cf 

S. W. R. Or. R. 45. Criminal Procedure (Aet XXV of ItSiil), 


S. W. R. Or. R. 45. 

68 
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e.144, 

AotX.- 

im. 


. ./ 

The extraordinary powers conferred on the High Court by the Letters 
HAdiiain Tiioiimnn Patent seQtion 15 extend to the revising of orders 
uosnam i^ucnman pegged under the Code of Criminal Procedure {A.ct 

X of 1872), section 518. When a Magistrate makes 
an order under this section, on the ground that he 
has received information, and is satisfied with it, no 
interference is possible ; but when he states the 
nature of the information, the High Court can see whether such information 
justifies the order made. 


Pershad Pooree A 
others, v. Pohoop 
Narain Pooree, 24 S. 
W. R. Or. R. 30. 


MAGISTRATES. 


The reversal of a Magistrate’s order in a purely civil case, though it may 
_ ... ^ deprive the petitioner of an immediate remedy, is 

o* tij jf' necessary to prevent his being prejudiced in his civil 

run, 1 S. W. R. Or. R. remedy. 

25 * 


In two cases, in one of which the evidence was taken entirely by one 
Thakur Das Man- Magistrate, whilst the decision was passed 

jhi V. Namdar Mun- another, and in the other of which although the 
Hill jr TTial Muti/IiiI D^i^uty Magistrate who decided the case heard part 
» KT Tur ^ 1 evidence, he decided it on the same grounds 

V. JMamaw Mundul 2irst case, tlie High Court declined to interfere, 

& others, 24 S. W. R. because the accused was not said to have been pre- 
Or. R. 12. judiced by the decision in either case. 

When a Mfigistrate wishes to show cause against a rule issued by the 
Hutto SooTidpr Court, the j)roper course for him to adopt is to 

. . apply to the Legal Remembrancer to cause an ap- 

unowdrain in re, 4 I. peai-ancc to be made for him in Court, and not to 
L. R. Oalc. 20 ; S. C. 3 address the Registrar by letter. 

C. L. R. 93. 


The head of a village is within the definition of a Magistrate as defined 
Proceedings of 14th section 15 of the Criminal Procedure Code (Act 

Peb. 1868, 4 Mad XXV of 1861). 

Rep. BuL 2. 


s.ir. 

Act X., 

im. 


A Head Assistant Magistrate has no power to order a Subordinate Ma- 
Proceedings of 4th submit amended proceedings ; but if the 

Aug. 1873, 7 Mad. 

Rep. Rul. 26. 


Sub-Magistrate he a Magistrate subordinate to the 
Head Assistant Magistrate, under section 41 of the 
Code of Criminal Procedure (Act X of 1872) the 
latter may call for explanation of his subordinate’s proceedings. 


On a reference by a Session Judge, Circulars issued by a District Magis- 
Guna bin forbidding all the Subordinate Magistrates from 

taking up cases, if they think they shall have to act 
under the provisions of section 277 of the Criminal 
Procedure Code (Act XXV of 1861) annulled, as 
beyond the competence of the District Magistrate, 


R. S.34Q. 

847, Act 

x,is8». Reg. V, 

Ragnak & others, 3 
Bom. Rep. Orown 
Cases, 29. 


and based on a misunderstanding of section 277. 
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On a reference by a District Magistrate a sentence passed by a Magis> 
Reg. V, Enberio submitted to him by a second 

naftin* A Hon class Subordinate Magistrate, imder section 277 of 

0, 4 JSom. Rep. Criminal Procedure Code (Act XXV of 1861) 
orown Cases, 8. annulled as the Magistrate of the District alone had 

power to dispose of cases under that section. 

Held, that under the provisions of section 22G. of the amended Code of 
Criminal Procedure (Act VIII of 1869) a Magistrate 
Beg. V. Keshavshet ^ ^ purposes of section 484, immediate- 

et al, 6 Bom. Rep. Jy subordinate to the Magistrate of the district, and 
Grown Oases, 74. not to the Court of Session. 


S.S.349; 
347. Act 

- 't 


A Magifttrg^te acting judicially should not import into the case before 
Pact v TTvonirafvcitr previous knowledge of the character of the 

ffh • • * accused, but should determine his guilt or innocence 

DJinnivas, 7 Bom. the evidence given in the case. 

Rep. Orown Gases, 

60. 


A Magistrate is not bound to give his opinion as to the character of the 
Reff V Hurihur evidence in prolix detail; muMi less the Judge in 
Ohurn* Singh Sz ano confirming the sentence passed by the Magistrate. 

ther, S. W. R. 1864. 

Or. R. 6. 


The jurisdiction 

Proceedings of 17th 
Aug. 1864. Weir, 
636. 


of heads of villages is confined to petty thefts not at- 
tended with aggravating circumstances. Thefts in a 
building or thefts by a servant are not therefore 
cognizable by them. 


A conviction of theft of property valued at 1 Rupee, 2 annas set aside 
. - A., on the ground that the village Magistrate had not 

Proceedings of 14th jurisdiction. 

Dec. 1880. Weir, 

636. 

A village Magistrate has not jurisdictiem to try an offence committed in 
^ ^ anv village other than his own. 

Para Vagutan ac- ^ ^ 

ensed. Weir, 637. 

A village Magistrate has authority incidental to his jurisdiction to 


P. E[rishnamma & 


issue a summons, either written or oral, to persons 
within the local area of his jurisdiction whose at- 
OtherS, accused. Weir, tendance may be required in cases which ho is em- 
637, powered to try : he has no authority to issue sum- 

monses to persons outside the area of his jurisdiction. 

The class of persons on whom the punishment of confinement in the 

PnwedhviotSth »took. maj be inflicted defined. 

Oct. 1879. Weir, 638. ’ 
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Members (by hevcditiiry iU‘sce]!t) of tlie blacksmith caste are not persons 
Proceedings of ' 19th punishment of the stocks can properly 

April 1882 Weir, 639. 


bo inflicted.' 


Kemp, J. : 

Bharat Chundra Sen, 
petitioner, in re, 8 B. 
L. R. 423 note, S. G., 
14 S. W.R. Or. R. 74. 


This is an application on the xjart of Bharat Chundra Sein, 
head dork in the Siib-ltcgistrar’s oflice of Tipxiera.li. 
The x^^'iiit taken by his xileador is that the Magis- 
trate udio is also Sub-Registrar invcstigatx'd the case 
in the Jirst instance, and snliseqnently tried and con- 
victed his client as Magistra.ti'. We think that on 
the xirinei[)lo that no one sliould be a Judge in any 
case in which he is IninseK interested, as also on the xirinci]>les laid down 
in a decision of a. divisional Bench of this Comt in Reg. v.^(fl?andra Sikar 
Rai (o B. L. R. 100) the Magistrate ought not to have tried this case. We 
therefore quash his xn'ocecdings, and direct that the case b() tried by some 
otlier ofticial having x)ower to try it. The tine must be refunded. 

On the 29th of March 18S->, the Mimicix>al Commissioners of Commil- 


Eharak Ghand Pal v. 
Tarack Ghunder Gup- 
ta, 10 I L. R. Gale. 
1030. 


lah at a meeting, issued an order under section 25(1 
of the Bengal Municix^al Act of 11876. The accused 
was tried and convicted hetbre the District Magis- 
trate nnd(T section 188 of the Indian Penial Code, 
and tined Rs. 100 for laiving disobeyed iliai. orden*. 
'riie M 'gistrato who ti*ied and convicted the accused, was x>r('sent as ffliaii’- 
man -i the Municix->al Commissioners at the uKu^iing of the 20th of March, 
when the order w;*.*. jnissenl, for disobenlienee^ of which iho Jiccnsed was tried 
and convicted. Held, that the conviction was illegal, and must be set aside. 
Sergeant v. Dale (L. R. 2 Q. B. D. .558) cited and followed. 


[MAINTENANCE. 

An order of maintenance under section 816 of the Criminal Procedure 
■D L- w Code (Act XXY of 1861) is a judicial proceedings of 

"a r Criminal (^onrt within the meaning of section 404 

Ira, 5 B. L. R. Cr. R. no ax)x^ea] lies against such order 

81. under section 400, 


In this case the prosoentrix ax>x>lied for an order against her husband 
under section 810 oF Act XXV of IHfJl for mainte- 
nance. The Deputy Magistrate held that she had 
failed to establish her right to maintenance under 
section 816, Imt awarded maintenance to her for 
tluir two infant children, although the hnshand was 
willing to take cliargo oF them and also to suxqiort 
the mother if she -would li\e with him. The S(issions Judge being of opi- 
nion that the Dcimty Magistrate’s a-Avard of maintenance for the children 
illegal, sent up the x^roceedings of the Dejnity Magistrate to the High 
Court under section 481 of Act XXV of 1861, for the purpose of having the 


Panchudas v. Shrima- 
ti Shudhamayi, 8 B. 
L. R. App. 19 ;S. G.16 
S. W. R. Gr. R. 62. 
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order quashed. The judgment of tlie High Court was delivered by Ke 3 ip, 
J. ; — “ We think that the proceedings o^* the Deputy Magistrate are illegal. 
He finds that the wife is not entitled to receive maintenance, as she has not 
been able to prove that her husband ill-treated her, or was living in adul- 
tery with another woman. There is no evi<lence that the husband is un- 
■willing to support his infant children, on the contrary he states that he is 
willing so do so provided they reside under his roof and not in his father- 
in-law's house. The order of the Deputy Magistrate is quashed.’’ 

Section 810, Code of Criniinal Procedure, does not bar a suit by a wife 
LaUa Gopeenath v. liusbaml for mainteiuuice. 

Mussamut Jeetun 
Kooer,6S. R. Civ. 

Rul. 57. 

The inahility of « Inisbnnd niid wnfe to nfjrco to live toffether, is no 
Mtissamut Jesmut tor 'leereeing n separate maiutcnarjcc to the 

V. Shoojaut Ali, 6 S. 

W. R.Cr.R.59. 


An order made by a Magistrate under seetion dlti of the Code of Criini- 
Lopotee Domnee V frocednrc' (Aet XXV of 1«0]) nnist he founded 

Tikha Moodai, 8 S- "I'OO proof in tl.e san.e proceedings, and not upon 
W R Or R 67 knonlcdgo acquired by him iii some other case. 


The jirocecdiugs of a Magistrate awarding the jiaymeut of a oertain sum 
Goyamoiiey Suri- "loney jicr unMisem formaiiitouauce with reference 
to tlie m<-aus of tlic husband were held to be legal, 
rf the hnsbaud is aggrieved, bo oni^lit to apply to 
the Magistr.it e under .si'ctiou .117, Code of Criniinal 
I’rocedure (Act XX V of ISdl). 


nee v. Mohesh Chun- 
derShaha, 9S.W.R 
Or. R. 1. 


Before an order under section :!Hi of the Code of Criniinal Procedure 


Gouda V. Pyari Doss 
Gossain, 13 S. W. R. 
Or. R. 19. 


(Alt XXV of for the maintenance of a wife or 

chihhini can lie passed against a person, the charge 
nmsfc he legally proved against him, the ivords “ due 
proof ’ in (hat section meauiiig legal proof on 
oath. 


Where a Criminal Court oi’dei’cd a husband to pay a sum of money 

Tt/inmnnirv Mi'^uthly towurds the maintenance of his wife and 
Lutpotee Doomony V. children, and a Civil Court subsequently, on the suit 
Tlkna SSoodOl, 13 S. of the husband for restitution of coningal rights 
W.R. Or.R.52. gave tlie husbaml decree, it was lield tJiat i he order 

of the Criminal Court ceased to have any ofi’eet from the date of the deo'ec 
of the Civil Court. 
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Act^’ decision of the Civil Court, refusing to enforce a contract or agree- 

18 K.’ j De- JRCRt againsta man for the maintenance of a woman, 

titinnor « w R cannot conclude either the woman from applying, or 

niumer, 17 d. w. ». ^ Magistrate from making an order, under section 
Cr. R. 49. 3 J 0 Cojje ©f Criminal Procedure (Act XXV of 

1861) for the maintenance of their illegitimate daughter. 


A Civil Court has no jtirisdiction to make a declaratory order as to the 
Subad Domin v. Ka- paWnity of an iUegili^te child. The High Court 
TiAmA on Q w declined to interfere with the order of a Magistrate 
P ® ^ aU D. w. declaring a person to be the father of an illegitimate 
R. Or. R. [58. child^ when it appeared that the Magistrate acted 

upon the sworn testimony of the mother, and that he called before him the 
person complained of as being the reputed father. 


B. 48iS 
Act X, 
1882. 


In a case in which a Mtigistrate made an order under section 636, Code 


Mussamut Somree 

V. Jitun Sonar, 22 S 

W, R. Or. R. 30. 


of Crimimal Procedure (Act X of 1872) directing the 
husband to pay a monthly sum for the maintenance 
of his wife, the High Court set aside the order on the 
ground that it appeared that the husband had not 
been called upon to maintain the wife, who had up to that time lived with 
her fai her, and that tlic father had refused to let the wife live with her 
husband without receiving money from him. An order under the section 
636 cannot be made by a Magistrate of the second-class. Where the law 
empo^^ ers Magistrates of a particular gi'ade to do a particular act, or make 
a certain order, it slnnild .always appear upon the proceedings that the 
Magistrate making the order or doing the act is a Magistrate who had juris- 
diction to do it. 


Qumre : — In the case of Mahome<lans, where a wife, although legally 
TTnlaelmn ‘RiVkoo v luarriod, lias uot attained the age of puberty, is there 
a liability on the part of the husband to support her 


Sheikh Didar Buksh, 
24 S. W. R. Cr. R. 44. 


as long as she remains under the roof of her father. 


8 , 488 , In making an order for maintenance under the Code of Criminal Proce- 
^^ 882 .*' Kanoo Soudagur ^ 1872), section 536, a Magistrate has 

V. Alabundee Bewah, power to take security for possible default. 

24 S.W.R. Or.^R. 72. 
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s. 8.488. This was a reference under seel ion 296 of the Code of Criminal Proce- 
Nepoor Aurut v. Magistrate of Pubna. An order for 

1AR T p Aim' maintenance under the legislative provisions of sec- 
juraiy lU . . . pp. Criminal Procedure Code (Act X of 

33* 1872) was made, and came before!; he Deputy Magis- 

trate for the purpose of being enforced. He called the husband before him 
to show ^ause why the order should not be enforced, and the husband there- 
upon, in his presence, divorced his wife. The Deputy Magistrate considered 
the divorce so effected by the husband was sufficient to relieve the husband 
from the duty of compliance with the order of maintenancl^ (Per Pheab^ J.) 



MAINTENANCE. 


636 


Now it is clear I think that, as long as any order duly made under section 
686, or its former equivalent, is existfi\g umiltered by any subsequent pro- 
ceeding, it is operative, and it would be the duty of the Deputy Magistrate, 
when called upon by the wife in whose favour the order was made, to enforce 
it. The following section, 537, provides a mode in which the i>erson against 
whom the order is made can, upon a change of circumstances, get tliat^order 
altered. And it seems to me probable that, upon the facts stated by the 
Deputy Magistrate, when the husband in his presence divorced his Avife, 
such an alteration of circumstances did occur which Avould justify the 
Deputy Magistrate upon the applicationof the husband in altering the order 
for maintenance in favour of the wife. 

At the*same time it appears to me quite clear that that change of cir- 
cumstance, even if it were such as to justify the witlidraAval of the order of 
maintenance against the wife altogether, would not relieve the husband from 
the necessity of obedience to the order during the time Avhich had elapsed 
up to the date when and until that change of circumstance had occurred ; 
in other words, that the husband was at any rate strictly bound to pay the 
maintenance money according to the terms of the order up to the date when 
in* the Magistrate’s presence he divorced his wife, as the Deputy Magistrate 
says he did. 


In determining questions under Chapter XLT of Act X of 1872, as to the 
Tal Tkact rr uiaiuteiiance of wives and families in certain cases, 

. . j/TT » ^ Magistrate has no ijower to enter into any quos- 

iSnaisniani, 4 I. L. R. lawful guardianship of a child. Tliere 

Calc. 374. is nothing in the Code which would warrant a Ma- 

gistrate in ordering a mother to surrender her illegitimate child to its 
father, although such child be of the age of maturity. A refusal by the 
mother to make over the custody of the child in such a case would be no 
ground for stopj)ing an allowance previously ordered. 


Arrears of maintenance, included in the schedule filed by an insolvent, 
arc a debt or liability Avithin the moaning of section 
13 of the Insolvent Act (11 and 12 Viet. Cap. 21) ; 
and an insolvent, who has obtained a protection 
order, is not liable for arrest or imprisonment in 
respect of such. 


Tokee Bibee v. Ab- 
dool Khan, 5 I. L. R. 
Calc. 536; S. 0. 5 0. 
L. R. 458. 


Quoere : — Whether the protection order protects the insolvent from 
proceedings in respect of any maintenance accruing subsequently to the 
filing of the schedule P 


A Presidency Magistrate is competent to stay an order for maintenance 

Abdur Rohoman v. 


Sakina. Subhau v. 
Shubraton. Ossuffv. 
Shama, 5 1. L. R. Oalc. 
568;S.0.50.L.R.21. 


granted under section 231 of Act IV of 1877, (Presi- 
dency Magistrate’s Acit) and to refuse to issue his 
warrant under the 3rd clause of that section, and to 
try all questions raised before him which affect the 
right of a woman to receive maintenance. There 
can be no distinction raised between a dissolution of 
marriage obtained under the Indian Divorce Act and 
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a dissolution obtained under the Mahomedan law. It is only on proof of the 
existence of the relationship of . husband and wife, that a Magistrate can 
make an order under section 234 granting niaintenance to a wife ; but whore 
proof has been given that such relationship has ceased to exist, he may stay 
an order already made under that section. 


Under the law of the Slieoa sect of Mahomedans, a miitta wife is not 


Suddun Sahiba v. 
Mirza Kamar Kudar, 
8 I. L. R. Calc. 736. 

fonn of marriage does 
sect of Mahomedans. 


entitled to maintenance, hnt such a provision of the 
law do(^s not interfere with thti statutory right to 
maintenance given by section of the Code of 

Criminal Procedure (Act X of 1(S72). The unit ta 
not admit of repudiation under the law of the Sheea 


Qwrre : — Whether the form of divorce called Zihar may be ext‘r(*ised 
in the mntta form of marriage? 


When a duly empowoRul Magistrate has decided a matter under secdioii 
• Mussumut Jamoti Crimmal Pro.to.lm-o (Act X c.f 1S72) by 

V Kamar in iippliciihon aLU-r licaniig Uio evUlcUce 

V. uaaaio^amar in offered, the District Magistrate is not competent to 
re, 1 U. L. R. o9. entertain a complaint dc novo. 

An order made undt*r seciion 31 6 of the Crimimil Procedure Code, (Act 
Mussamut IH61) fixing a sum for the nnujitemniee of a 

V. Jumna Dass, 2 N. c-oj.taining a, J.r(>spective order for an increase 

nr n n hjj aea '‘>"'Onilt awardod US the child gVOAVS oldoi', 18 

W. P. Rep. AU. 454. unauthorized hy the laiv. 

The circumstance iliaii the father of an illegitimate child is sixteen years 
Reg. V. Roshunlall studying at school, is not hy itself 

4 N. W. P. Rep. AIL 
123. 


a suflicieiit reason for liolding him excused from the 
iietM'Ssity of providing for liis iliegitima.tc ofhVpring. 
The law rcipiires that the person on whom tlje order 
of maintenance is issued must have suffieieiit means to support the child. 


A woman of the Jat caste applied under section 316 of the Code of Cri- 


Reg. V. Bahadur 
Singh, 4 N. W. P. 
Rep. All. 128. 


minal Procedure (Act XXV of .18().l) for an ord(?r of 
maintenance. As she had only gone throngh the 
ceremony of “ Xarao ” with her allegtHl husband, the 
Joint-Magisirate rejcctiHl her aj)plication. His order 
was set aside, in reference, a Karao ’’ juarriage among the Ja,ts being held 
valid, and the offspring of such unioiis being entitled to inherit. 

A Magistrate of the first class has, as such i^ower to pass an ord(T under 
Todd W. B. in re provisions of section 530 of tlio Code of CriminaJ 
6 N. W P Rep All ^ ^1 1372) notwithstanding he may 

237 * • • P* • not be emj)Owered to take cognizance of offences 

* Avitlioiit complaint. The petitioner, a resident of 

Cawnpore, was summoned to Allahabad to answer an application for the 
maintenance of liifs children. lie Avas ordered to make them a monthly 
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allowance. A somewliat similar application had been made at Ca.wnporc, 
which was rejected on the ground of jujrisdiction. Held, that the jurisdic- 
tion of the Magistrate who disposed of the case was not barred by the 
circiiiiistance of the petitioner being resident at Cawapore, or of the former 
application having been rejected. 


The proviso to section 536 of Act X of 1872 do(»s not authorize a Mngis- 
w A in trate to entertain an application for separate iiiainte- 
P ' ’ nance, on the ground of ill-treatment, from a wifii 

re, 6 N. W. r. Rep. ^hose husband has not ueglt 3 eted or refused to 
All. 205. maiiitaiiijier, but who has of her own accor<l left 

her husband’s house and protection ; and to order an allowance to he paid 
to such wif^i on evidence of ill-treatment. 


S. 

Am. X., 


sed under section 316 of Chapter XKl of tlic Cri-^;/*^^;^ 
iiinl Procedure Code (A<*t XXV of 1861) for the 

4.* 


passed 
miiiJi' 

lUaiutcnaiiCC of an unborn child. 


No order can he 

Mussamut Larlee v. 

Bunsee Ditchit, 3 N. 

W. P. Rep. All. 70. 

y Notwithstanding the provisions of section 538 of the Code of Criminal ^8. a c 

^ Procedure (Act X of 1872) the Alngistraie who has ' 

made au order for maintenance under section 536 
may issue a warrant for collection of arroiu-s of 
maintenance when the husband is out of his juris- 
diction. 


Reg. V. Karri Papay- 
amma, 4 1. L. R. Mad. 
230. 


All a<^recmeut by a husband to maintain bis wife by giving lier a, bouse 
® and jewels and by delivering to her annually a cer- 

Viramma V. Narayya, quantity of grain and immey cannot be made 

6 I. L. R. Mad. 283. the subject of an order under section 536 of the 
(lode of Criminal Procedure, 1872, nor enforced under tlie provisions of that 
section. 


All offer by a Hindu, having two wives, to maiiitam his first wife by»-f^ 
111 ir « allowing her to live in his house and by supplying itV,'" 

Marakkalv. Kan- ^vith grain to be cooked and eaten separately 
dappa Goundan, 6 I. coupled Avith a refusal 1o live with her as husband 
L. R. Mad. 371. mid wife, does not come within the meaning of the 

proviso to section 536 of the Code of Criminal Pioeeduie, 18/ 2. 


The reiectioii of an applieaiiou for maintenance made by the wife of a 
j- 4 ? 1 04 . 1 , Christian who had roverled to Hinduism and inarriod 
Proceedings Of lotn ^^C^coud wife, is not warranted by the decision re- 
Pebmary 1868, 4 ported in 3 Mad. Rep. Appendix 7. That decision 
Mad. Rep. Rul. 3. merely that a Hindu marriage of a man revert- 

ino- from Christianity to Hinduism was iu>t void in conseiiuem^e of a pre- 
vious Christian^ marriage. The decision of the High Court did not tone] i 
the point which the Assistant Magistrati^ supposed it to liave determined ; 
tffat a relapse into Hinduisip dissolved a previous Christian marriage. 

69 
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a. 438. 
Act X., 
J83i. 


Where the Magistrate’s order directed the defendant to pay a monthly 
sum for the, maintenance of his wife, and directed 
that the del'endant he rigorously imprisoned for tlie 
term of 15 days for every breach of the order under 
section 816 of the Code of Criminal Procedure, (Act 
Ilia'll Court quashed the latter part of the order as 


Proceedings of 28th 
July 1870, 6 Mad.' 
Rep. Rul. 34. 

XXV of 1861), the 


being irregular and bad in substance. 


S. 488, 
Aft X., 
1882. 


The issue of a. warrant under section 316 of the Code of Criminal Pro- 


cedure (Act XXV of 1861) is permissible for every 
bi’cacli of an order of maintenance made under that 
section, but there seiuns no ground for saying that a 
did’endant can get out of his liability for any pay- 
me]it by ilie failure to issue a warrant for the Uwy of that payment. The 
result of issuing it for an aggregate of payments is that one month’s im- 
prisoiiment would alone be uwardable in default. 

There is nothing in the amendtMl section of the x>rcsent Code of Crimi- 
nal Procedure (section . 536 of Act X of 1872) to 
*7 MaH tlic levy of accumulated arrears of luainte- 

Tfc tT 1 orr * * luiiice by a single warrant illegal. 

Rep. Rul. 37. 


Proceedings of 19th 
April 1871, 6 Mad. 
Rep. Rul. 23. 


S. 188, 

Aft X., 

Proceedings of 11th 
Nov. 1874, 7 Mad. 


S.S.4fls, 
40G. l'»3, 
Act X., 
m'l. 


order of maintenajicis under section 316 of the Criminal Procedure 


Reg. V. Thaku bin 
Ira, 5 Bom. Rep* 
Crown Cases, 81. 


(^)do, (Act XXV of 1861) is a ‘‘ judicial proceeding 
of a Criminal Court ” within the moaning of section 
4t)‘l of tha t Code, bui, no ai)peal lies against such 
order undei' section 401). 


An order made 

Kill, 108 , 

’ Easam Pirbhai & his 
wife Hirhai, 8 Bom. 
Rep. Crown Cases, 
95. 

bo (;n forced. 


by a Magistrate under Act XLVITI of 1 860 (Police 
Ainendment Ari), section 10 directing a Muliam- 
mjulaii liusband to pay a sum monthly for the mainte- 
nance of his wife, does not diqu'ive such husband of 
his inherent right to divorce his wife, and after, 
such divorce the MagistiJite’s order can no longer 


Custom, as to divorce amongst Khoja Muhammadans of the Sunni 
sect considered. 


S. 48S, 
Act X., 
1882. 


It is open to a liushaiifl u]>on wliom an order to make an allowance for 
Chaku Ishvar Bhu- the i.iaiidoi.am-o of his wife 1ms been made, under 
section 31() ot iJie CnminaJ Procedure Code (Act 
XXV of 1861) after such order has been made, to 
prove that his wife is living in adultery, and ux)on 
such proof a Magistrate is justified in cancelling an order made under the 
above section. 


dar, Bom. Rep. Crown 
Cases, 124. 


Althougli a Shia wife by moot a marriage is not entitled by the Shia 
Suddun Saheba v. maintenauco, such a wife is entitled to main- 
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Mirza Samar, 11 0. 
L. R. 237. 


tenance under the provisions of socdion 536 of the 
Criminal Procednr.e Code, Act X of 1872. 

Whore a Shia husband gives up the unoxpircd 
portion of the term fixed by a moota marriage, he does not thereby terminate 
the relationship of husband and wife. 

A order directing tlic payment of maintenance with retrospective effect 

^ 4 ? oA+ 1 ^ from a certain date is ilh'gal. Tlie allowance can 

Proceedings of 30th ^ 

July 1875. Weir, j i j ^ 

447. 

The High Court will not interfere to set aside an order awarding inain- 


Proceedings of 14th 
Dec. 1880. Weir, 448. 


tcnance from a date other than the date of tlie order, 


wh(in such 
parties, 


order lias been made bv consent of the 


It is not competent to a Civil Court to inalce a decree setting aside an 
H 4 . 1 . order of mainbMianco made by a Magistrate. 
Proceedings of 11th dis,x,siii« of a .suit," a Civil c...avt a.i,-i,lcs 

Sept. lo77. Weir, any matter which might have tin ‘ (dfeet of disen- 
448- titling a wife to maintenance, a Magistrate who has 

awarded maintenance is bound in the interests of Justice to take tin* Judg- 
ment of the Civil Court into consideration before proeo(‘ding to ]>ass a 
fresh order enforcing paymeiit of the allowance. 


The ruling II. Procet‘ding.s, 11th September 
1877 followed. 


Proceedings of 10th 
Feb. 1880. Weir, 

450. 

A divorced Malioinedan wife is entitled to maintemince diirijig tin* 
Gulam Mohideen y. Tddut, and an order of maintenance* fora time siibse- 
Thasara Bivi. Weir fo the expiration of the Tddut, is illegal. If 

450. 


pregnancy is alleged, it might Ik* otherwise. 


A husband upon Avhom an order to make an fillowance for the inainte- 
T + • -w PfliYi nance of his w’ifo liad been made, under section oob of 
■n- 1 T *P All ^ bS72, objeeh'd to t)ie payment of tJio allow- 

Dial, 5 I. li. B. All. Qjj ground that his wife wais living in adul- 

224. tery. The Magistrate enU'rtaining tliis objection 

disallowed it, on the gi’ound that the charge of adultery against the w ife w as 
not established. The husband subsequently again objected to the pay- 
ment of the allowance on the same ground. Tlie Magistrate enterlaiiiiTig 
the second objection allow^ed it, and directed the husband to disL’ontinue 
paying the allowance. His order wras based on proof of adultery by the 
wife before the date of the order of the former Magistrate. Held, on the 
general principles of the rule of res juilicata^ iliiit the second Magistrate 
was wrong ill law ill re-oponiiig matters already adjudiea.t(*d upon, and his 
order directing the discontinuance of the allowance on the ground of facts 
antecedent to the former Magistrate’s order must be held to be illegal. 


S. 

Art X., 
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An order for tlie lunuitoiuiiiee of a. wife, passed under Chapter XLt of 
Din Muhammad in ^ becomes inoperative, in the case of 

ro T T P All OOA Mulianiuiadiin, by reason of his lawfully divorcing 
' ^ * ' ’ ’ liis wife, and thus putting an end to the conjugal 

relation, but it does not become so before the expiration of the divorced 
wife’s “ iddat,’^ 


Ahdvr Jlolioman v. Satthina (I. L. E. 5 Calc. 658) ; In re Kasam Tir^ 
hhai (8 Bom. 11. C. E. Cv. Cas. 95) ; and Liiddmi Sahiba v. Mirza Kamar 
m hadar (I. L. E, 8 Calc. 7Ji0) ; Madras High Court Proceedings, 2nd Decem- 
ber, 1879 ; referred to and followed. 

The Muhammadan law of divorce relating to the maintenance of a 
divorced wife during her “ iddaV' referred to. 


MOOKTEAE. 

A Magistrate has no power to dismiss a mookiear generally,” unless 
Reg V Sham Ohand convicted of an offence involving moral turpi- 

Chowdhry, 1 S. W. 

R. Or. R. 34. 


Tl) "' High Court 

Golab Khan in re, 
6 B. L. R. Ap. 83 ; S. 
0. 7 B, L. R. 179 ; 16 
S. W. R. Or. R. 15. 


has power, under section 15, Act XX of 1865, to sus- 
poiid or disjniss a mooktear from his office, when it 
secs reasonable cause,” although he might not have 
committed any act of ‘‘professional misconduct” 
under section 10. 


Case of a mooktear who was re-instated by the High Court to liis priic- 
Koylash Nath after suspension %y reason of his having been 


Chowdhry Mooktear 
in re, 16 S. W. R. Cr. 
R. 41. 


convicited in two cases, the circumstances of these 
cas(‘s net vsliowiiig that the mooktear was guilty of 
any moral turpitude, or that he was unfit to .act in 
the Criminal Courts as a mooktear. 


Where a Magistrate suspended a mooktear for three months for making 
Banchanidhi Ma-* ^ wilful false statement, it was held that the Magis- 
hanty in re 17 S pow6?r to susi)end the mooktear under 

W. R. Or. R. 6. 


trate had 

Act XX of 1865 and liis suspension was set aside. 


The word “ act” in section 5 of the “ Pleaders and Mooktears” Act, XX 
Fuzzle Ali, peti- 1^6^^ lueans the doing something as the agent of 
tinner 19 S. R pidncipal party which shall be recognized or 

U T> * * taken notice of by the Court as the act of that prin- 

. ... cipal. There is nothing in the words of the Act or 

ill its spirit to prevent a pm'son as private agent from going between the 
prisoner or the duly authorized vakeel upon wlioin the real i*esponsibility of 
the defence rests. 
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VL oDa ftewah ^ Magistrate has no power to suspend a mook- 

RO p tear under Act XX of 1805. 

Kekaroo, 21 S. W. 

R. Cr. R. 41. 

The writing a petition for a party who presents it in Court is not acting 
IT V 1 , ^ inooktear within the meaning of section 11, Act 

^ RailC^ran U ^ writer is not liable to piiiiish- 

in re, 9 B. L. R. App. j^Qnt under section 13 for practising as a mooktear 
18. without a certificate. 

# 

A pleader or mooktear jjractising in contravention of the provisions of 
n. novol Jir section 10 ot Act XVI 11 of 1870 is punishable under 

Uanga , ^ section 32 of that Act only by the Court before which 

others, m re, 4 I. L. practised. 

R. AU. 375. ‘■ 


NUISANCES. 

Where persons who were served with notice under section 313 of the 
- , - , , Code of Criminal Procedure (Act XXV of 18fil) to s 

Reg. V. Allall l^ KS remove a nuisance, showed cause before the Magis- * 

& others, 12 S. W. R. trate, but did not ask him to take evidence or to 
Cr.R. 24;S.O. 7 B. summon a jury, the High Court declined to inter- 
L. R. 482 note. fere with the order by the ^Magistrate under 

section 30B to remove the nuisance, as there appeai^'d no illegality in the 
oi'der. The Magistrate should, however in these cases fully record the 
grounds on which he acts, and his reasons for rejecting the objections made 
to the removal of the nuisance. 

,# ■ 

There is nothing in section 62, Criminal Procedure Codt^ (Act XXV of 


s.s. isi, 

140 , 131 ^ 

/ r V, 


n ’OU -no^ral hSfil) to justil’y a Magistrate hi inakijig ai. . 

Reg. V. Bnyro under that section on the mere report of a police ^ 

Singh, 3 B. L. R. A. olliccr. 

Or. 4 ; S.O. IIS.W. 

R Or. R. 46. 

The occupier who sutt'ers the land to bi* in a. filthy state is the i>er- 
^ sou liable for the penalty. 

Reg. V. Brojololl Mu- 
ter, 8 S.W.R.Cr. R. 

45. 

The obstruction of a private path is not a nuisance under section 308, 

«« T Criminal Procedure (Act XXV of 1861). 

Reg. V. JanOKC^ a^ Before issue of an order by a Deputy Magistrate for^i: 
Buttacharjee, 2 S. W. removal of a nuisance, the op]>osite party should 
R.0r. R. 36. be called upon h) show cause why the order slumld 

not be enforced. 


Ill order 


olliccr. 


a police 
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When a caso falls, both nndcr section 62 and under section 808 of the 
Criminal Prpeedure Code (Act XXV of 1861), the 
order of tlie Magistrate ought not to be absolute in 
the first instance ; he should give the defendant an 
opportuiiitj to show cause against the order. 

Snnhle : — Whether a case comes under either of 
these two sections or under both, the order of the 
Magistrate ought to contain a clear statement of the facts upon the basis 
of which the Magistrate has made the order. 


S.S. 144, 

133, Act 

X., 1682. jteg. V. Jayakrishna 
& Harimohun Malo 
in re, 1 B. L. R. A. 0. 
20; S. C.10 S. W. R. 
Cr. B. 53. 


A Deputy Magistrate should proceed, under Chapter XX of the Code 
of CViminal Procedure (Act XXV of 1 8(51) for the 
removal of an unlawful obstruction from a thorough- 
fare, and not under section 320 which relates to dis- 
pute coiiceriiiiig use of land or water. 


ChftpS. 

X. XI. 

* s Barodapersad Musta- 
lisa.’ fee V. Modhoosoodun 
Biswas, 5 S. W. R. 
Or. R. 5. 


No suit will lie in a Civil Court to set aside an order duly made by a 
Miipfistrato, under Cliairter XX, section 308 of the 
Code of Criminal Proeedm’e, relating to nuisances or 
to restrain him from canyiiig such order into olEect. 


Ujalmayi Dasi v. 
Chandra Kumar Neo- 


gi, 4 B. L. R. F. B. 24; 

S.C. 12 S.W.B.F. B. 

18. 

g A IMagistrate cannot, under section 02, Code of Criminal Procedure 

Ramchunder Geer general terms forbid two par- 

Ka nunaer uee use any musical instrumeiit in tlie neigh- 

Gossain & another, bourhood of eac*h others’ houses, tliougli ho may 
petitioners, 6 S. W. forbid their doing so for the i)urpose of mutual an- 

R. Cr. R. 40. iioyanco. 

Held, that a Magistrate cannot proceed to pass an order for the removal 
Actx., of a nuisance under section 308 of the Code of (h*i- 

1882 . Bistoo Chunder Chuc- iiiinal Procedure (Act XXV of 1861) without calling 
kerbutty, case of 10, party to show cause why the order should 

S. W. R. Cr. R. 27. not h(‘ passed against him, and without hoariiig the 
ohjectioiis, even if they are filed after the time fixed for their j)rescntatioii, 
but before he takes up the case. A Magistrate’s power to fill up a tank 
is by section 3»08 limited to having it fenced in; but where the 
tank is proved to be injurious to the community, he may, under that section, 
treat it as a public nuisance and cause it to be filled u^). 

The condition and the conduct of an old ostahlished slaughter-house 
were proved to be, in fact, an offensive nuisance and 
dangerous to the health of neighbours, but the evi- 
dence did not show it was in a worse condition than 
at any time since its establish meiit ; the occu^ners, 
wluMi summoned, refused to ask for a jury under sec- 
tion 310, Criminal Procedure Code (Act XXV of 1861). 
Held, the Magistrate was justified in suppressing the 
trade or occupation” under section 308. No length of 
enjoyment can legalize a public nuisance. 


S.S.133, 
186, Act 
X., 1882. 


Municipal Gom- 
missioners of the 
Suburbs of Calcutta 

V. Mahomed AU, 7 B. 
L. R. 499 ; S. 0. 16 8. 

W. R.Cr. R.6. 
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Uljainaye Dasi v. Chtindra Kumar Noogi, 4 B. L. R. F. B. 12 S. W. R. F. 


An order of a Magistrate under section 62, Criminal Procedure Code, s. h i, 
Reg*. V. Abbas Ali XXV of 1861) e, </., proLibiting one of two rival ‘ 

Ohowdry 6 B L B pi'opri<^tors of t\yo different Inits from holding his 
74 P B • S O* 14 s' certain days of the week in order to prevent 

■OT u' P o* obstruction, anno^^ance and injury, is not a judicial 

W. R. Or. R. 46. order ; and is, therefore, not open to revision by the 

High Court under section 404, Criminal Procedure Code (Act XX^'' of 1861). 

Phear^J. (dissenting). The power conferred by section 62, Criminal 
Procedure Code, is of a judicial diameter within the meaning of the word 
judielal” in section 404 ; and an order of a Magistrate in exorcise of that 
power is in the nature of an injunction, and is, theref<.)re, subject to revision 
by the High Court under section 404, Criminal Procedure C'ode. 

A. is punishable if his land is made filthy by nuisances committed by 
Reg V Parbuttv sublet his land to others, the 

Churn' Sircar, 3 S. W. occupiers of the land are liuhle. 

R. Cr. R, 57. 


Where a jury is apiiointcd under section olO of the Code of Criminal 

Reir V PoholeeMul- ^I’ooodurc (Act XXV of ]8(;i) Ui try whether an \ 
19 S order passed by a Magistrate tor the rcuKival of a 
UcK a others, IZ S, 02 ’ o}»st.i’Hctiou is reasonable or in)t, tlie 

W. R. Or. R.fi8. Magistrate is hound under that section to be guided 

by the decision of the jury. 


X , 


Under section 62 of the Code of Criminal Procedure (Act XXV of 1861) ^ 

.. Tv.r : -^1 . - I • 1 r i _ . i • . i - 


Reg. V. Rai Luchmi- 
put Singh, 5 B. L. R. 
Ap. 81 ; Sr 0. 14 S. 
W. R. Or. R. 17. 


a Magistrate cannot pass a pr-oliihitury order with-'is!.;, 
out having previously issued .n. I'ule to show cause 
w'hy the or<ler should not h(! passed. 


Reg. V. Raja Judoo- 
hhooshun Deby Roy, 


A.' f" V.', 
l-SJ. 


Section 314 of the Code of Criminal Procedure (Act XXV of 1861) i 
authorises the Magistrate to take immediate luea-'^ ' 
suros to jirevont immiuent danger, ptmdiiig the en- 
quiry of a jury, hut not whore im jury has been ap- 
1 S. W. R. Cr. R. 8. pointed, and after the daiigov has passed away. 


Under section 62 of the Code of Criminal PrcM.MHluro (Act XXV of 1S61) s. 144, 
nofr V Ham nhflTi. £i Magistrate lias iio power to issue an order rfe 
Sr \ • c !> down trees, on the representation of a parly, 

ora Mookerjee, 5 JJ. supported by the report of llie Police that the exis- 
L. R. 131. tence of the trees was a nuisance. 
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Before a person can be legally punished for refusing to remove flTid 
^ Qii V reconstruct* foof-drains, evidence ought to be taken 

Reg. V. DnaDUCl^ wheilicr the party has disobeyed the Magistrate’s 
ram BUKOOlee & order, and whether such disobedience has produced, 
another, 2 S. W. R* or is likely to produce harm. 

Or. R. 32. Quwre .-—Whether such an order under section 

73 of the Code of Criminal Procedure (Act XXV of 1861) is legal, as that 
section refers to jiublic nuisances. 

747 ' When an application has been made to the Magistrate for the removal 

X., im, 1 11 ii/r V • of a Willi under sections 308 and 320, Code of Crimi- 
Ramloll moOKei^ee, Procedure, as affecting tlie public convenience, 
5 S. W. R. Or. R. 66. High Coui’t will not compel the Magistrate to 

proceed under section 320, iiiid enquire whether the land on which the wall 
was built was open to the use of the complainant’s people. 

S. 13^, 

When a Magisteitc under section 308 Criminal Procedure Code (Act 
Municipal Commis- 1861), has ordered tlie suppression of a trade 

^ f 4 -Vi e - occupation as a nuisance, and injurious to the 
sioners lor tne bu- of the community, the High Coui-t will not 

Durbs or Calcutta v. interfere unless they find either (1) that there was 
Amanut Ali, 7 B. L. no reasonable evidence before the Magistrate of the 
R. 516. trade being injurious to the health and comfort of 

the cocrininity, or (2) that the cause shown was such as ought to have sa- 
tisfied tiie Magistrate that his order for supjiressing the trade was not 
reasonable and proper. The Court take the findings of fact by the Magis- 
trate to be correct, unless they see that there is not on the record any evi*» 
dence to warrant such findings. 


S. S.4S:, 
436 , 48 
Act X., 

im. 


S. iSK 
A'l X 


The mere non-service personally of a notice to remove a niflsance, is not 
IT 1 , i!«ir + K « ^ sufficient groiind for the Court, under section 434 

Hocnan V. EUiOt, o. Code of Criminal Procedure (Act XXV of 

W. R. Gr. R. 4. 1861) to set aside the Magistrate’s order, when it 

ai)pears that the parties did not take the objection before the Magistrate, 
and that they in fact a<lnutted knowledge of the existence of the notice, 
and sought to excuse their failure to obey it. 

The omission of a person to keep his ponies from straying is not a 
Jovnath Mundul nuisance pnmshable under section 290 of the 

« , Penal Code. 

& others v. Jamul 

Sheikh & another, 6 
S. W. R. Or. R. 71. 

Section 308 of the Code of Criminal Procedure (Act XXV of 1861) re- 
Eshan Chunder Ba- nuisances in a thoroughfare or public place, 

and has nothing to do with the interior of pri- 
vate houses, and therefore, does not bar the jurisdic- 
tion of the Civil Courts in a suit brought to set aside 
an order of a Deputy Magistrate respecting some 
of the owners and occupiers of a house from the 


nerjee & others, v. 

Nund Coomar Baner- 
jee & others, 8 S. W. 

R. Civ. Rul. 239. 

free use of their own portion of joint property. 
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Pull Bencli Baling of Koer Bejoy Kesliub Roy v, Sliama Soonderee 
Dassee, which recognized the absolute right of a share holder in a joint- 
family house to the extent of allowing him to partition off his own specific 
share in every single part of the premises, followed. 


Section 311 of the Code of Criminal Procedure (Act XXV of 1861) and 
the other sections of Chapter XX of that Code refer 
to iJiiblic thoroughfares and not to private roads over 
which a right of way Ini.s been established. The 
owner of a piece of land between a village and the 
public road, who allows his neighbour’s cows to jjass 
over it on the way to pasiure, does not thereby 
create a right of easement over the land so as to deprive it of all value by 
rendering its cultivation impossible. 


Gooroochum Goon 
& others v. Gunga 
Gobind Chatterjee, 
8 S. W. R. Civ. Rul. 
269. 


In a case of public nuisance under section 290 of the Penal Code, it 


Oneeram v. Lames- 
sor, 9 S. W. R. Or. R. 
70. 

cular class of people. 


must be proved that injury, danger, or annoyance 
have been caused either in regard to the (mj joyment of 
property or the exorcise of a public right on the 
part of a portion of the community or of any parti- 


Section 62 of the Code of'Crirninal Procedure (Act XXV of 1861) does 
Golam Durbesh Case authorize a Magistrate summarily to direct the * 
fiAamrn Pt* u owner of a tank in a dry bed of a river to destroy 
0^ lU o. W. il. u . K. banks, on the ground that Hiey are aii obstruc- 

tioii to the public in the lawful enjoyment of the 
river, and that the stopping of the water interferes with the health of the 
public. 


The order of a Magistrate under socton 308, Code of Criminal Procedure ^ 
Paul Dass Case of XXV of 1861) should be confined to a direction 

1 n ^ w P r P remove the nuisance complained of. In the case 

lU p. W. li. or. H. 01. ^ t;mk, the Magistrate cannot order the proprietor 

to excavate it ; the proprietor ought to have the discj-etion allowed him as 
to the mode in which he will remove the nuisance caused by the tank. If 
the Magistrate is compelled to direct the excavation of the tank, the actual 
cost of excavation can alone be charged againsb the proprietor, at whose 
disposition the soil taken out in the course of excavation must be placed. 


A Magistrate ordered the rival holders of two hauts to abstain from 

Kalikapershad Ss hauts on the same day upon adjacent 

- f 1 1 Q pieces ot ground, as he apprehended a continuance 

raiers, Uase 01, 11 D. piQ^s and affrays, and annoyance or injury to 

W. R. Cr. R. 5 i S. 0. persons lawfully employed in them. Held, that the 
6 B. L. R< App. 82. order was strictly within the provisions of section 
64 of the Code of Criminal Procedure (Act XXV of 1861) and the High 
Court accordingly refused to interfere with it. 

70 For “ Section Cl” in KaUkiircrali.vl *1: oiuci>» Imc, r, ic.ul -Scciiou hi.* 


S' U4. 
X.. 
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8 . 10 . 
▲et X, 

xm. 


The order contemplated hy section 62 of the Code of Criminal PMCGJ- 

Reir V Ameerud- XXV of 1861) is a particular and sj^eiflc 

V. iunecTO - Q^der addressed to a particular person or particular 
aeen ft Otners, IZ ». to do or to abstain from a particular act or 

W. R. Or. R. 36. particular acts. That section does not empower a 

Magistrate to pass a general order to persons not to allow their cattle or 
horses to run at largo on the public roads ; nor can such an order be passed 
under Act III of 1867, which apidics only to injury done by cattle to crops 
&c., and to the sides of j)ublic roads and embankments. 

Where a Magistrate dismissed a complaint under section 308 of the^; 

Code of Criminal Procedure (Act XXV of 1861) it 
was hold that it was competent for him to pass an 
order under section 62 of that Code in the same case, 
provided he called on the defendant to show cause 
why section 62 should not be applied. 


9. S. 133, 

144, Act 

X., 1882 . Kalidass Bhuttachar- 
ieev. Mohendronath 
c£atterjee, 12 S. W. 
R. Or. R. 40, S. 0.5B. 
L. R. App. 82. 


Section 62 of the Code of Criminal Procedure (Act XXV of 1861) does 
not npply to disj)utes connected witliliuids, but refers 
specially to nuisances and other similar matters in 
which immediate action is necessary in order to 
avoid the risk of illegal consequences. 


6. 144. 

Acl X,. 

iaw. Rajbullub Addhya V. 
Gobindo Chunder 
Moitro & others, 12 
S, W R. Or. R. 6^. 


Section 62 of the Code of Criminal Procedure (Act XXV of 1861) does 
not authorize a Magistrate summarily to direct a 
dharee Sahee 13 S remove a wall erected on laud alleged to 

W.R.Or.R. 19. 


S. 141, 

Act X., 

Radhakishore V. 


8. 141, 

* Mohun 


belong to another person in the absence of evidence 
showing that a riot or affray was likely to occur. 

Where a Deputy Magistrate, without taking evidence, made an order 
under section 62 of the Code of Criminal Procedure 
(Act XXV of 1861), changing a day en which a haut 
used to be held, and subsequently, on taking evidence, 
found that his first order was wrong and passed 
without jurisdiction, he was held to have acted 


Sirdar v. 
Obboychurn Mooko- 
padyah, 13 S. W. R 
Or. R. 72. 


properly in recalling his first order. 


8. ] 14, 
Act X.. 
1882. 


A Magistrate has no poAver under section 62 of the Code of Criminal 
Procedure (Act XXV of 1861) to issue any order 
which is by its very nature irrevocable. All that he 
has power to compel the OAvner of property to do, is to 
take certain order with it. Such power does not 
extend to an order to cut down a large quantity of 
trees. 


Uttam Chunder 
Ohatteijee v. Ram- 
chunder Ohatterjee, 
13 S. W. R. Or. R. 72. 


Apt x., A Magistrate cannot pass an order under section 62 of the Code of 
Luchmiput Singh Procedure (Act XXV of 1861) directing a 

& Rautmul. peti- ^ fro™ a certain act, or to tato 

' ^ certain order with certain property, unless he le 
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tionew, 14 8. W. R. satisfied that such direction on his part is likely to 

Or. R. 3. prev^t or tends to. prevent a riot or affray ; nor can 

he pass an order under that section or under section 282 or any other section 
of the law, calling upon a person to enter into recognizances not to collect 
certain cesses,— rthough under section 282 the Magistrate may bind him 
down to keep the peace, if there is sufficient evidence to show that a breach 
of the peace is imminent through his acts. 


In referring a case regarding a nuisance to arbitrators under section 
Shama Kant Bun- Code of Criminal Procedure (Act XXV of 1861) 
^ ^ a Magistrate should fix a time within which the 

wpaonya in re, 14; o. arbitrators are to send in their award ; and this must 
W. R. Or. R. 69. "be done whenever from any cause the constitution 

of the jurors is changed and a fresh juror is appointed. Where^this is not 
done, a Magistrate cannot carry out his original order, if there is any delay 
in the submission of the award by the arbitrators. 

Where the owner of certain land lived in another district and was not 


R. 186 , 
Act X., 

ma. 


Dwarkanath Haz- 
rah, petitioner, 16 S. 

W. R. Or. R. 60 ;S. 0. 

8 B. li. R. Ap. 9. 

tion gave had not been properly exercised 
of fine directed. 


proved to have suffered the land to be in a filthy 
state, and the Municipal Commissioner fined his 
mooktear under section 67, Act III of 1861, B. C, 
which empowered him to fine either the ow'iier or 
occupier. Held, that the discretion which that sec- 
proceedings quashed and refund 


An order in writing under section 62 of the Code of Criminal Procedure 

Ktamber Day, peti- to sustain a charge 

.. ~ under section 188 oi the Penal Code, 

tioner, 1/ S). W. K. wr. Qawre: — Whether a Magistrate has not power 

B.. 57. to proceed under the former section instead of under 

section 308, against a party for disobeying an order issued by him directing 
the party to clean a privy pronounced to be a nuisance. 


titioner, Case of, 17 
8. W. R. Or. R. 58. 


The petitioners who filled up a portion of a ditch or drain which formed 

Roopnarain Dutt & part of a public way, and which belonged to tlie 
^ .... public, instead ot being convicted ot a nuisance 

another, petitioners, pimigliable under section 290, Penal Code, were oon- 
18 8. W. R. Or. R. 38. victed of criminal trespass. But in as much as they 
h fld not been sentenced to a heatier punishment than might have beem 
awarded, if they had been convicted of a nuisance the High Court acting 
nh^er section 426, Code of Criminal Procedure (Act XXV of 1861) declined 
to interfere. 


P. P.144, 

1.'3, An 
X., 1P82. 


The extraordinary power given by section 40 1, Code of Criminal Proce- 
r>ii 4 no<mQii XXV of 1861) WHS docliiied to bo exercised 

* ^ to quash proceedings held under a bond fide exercise 
of discretion in a case where a fine was imposed for 
keeping a piggery in a filthy state. 


R. R. 4S5, 
436, 488, 
Act X., 
1882. 


F. 587, 
A ot X,, 
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6. 1 1 i, 

Act 

1882. 


The operation of 

Banee Madhub Ghose 


V. Wooma Nath Roy 
Ohowdhry, 21 S. W. 
R. Or. R. 26. 


section 518, Code of Criminal Procedure (Act X of 
1872) is jconfined to cases where, in the opinion of 
the Magistrate, the delay which would be caused by 
adopting a different procedure from that specified in 
the explanation of that section, would occasion 
a greater evil than that suffered by the person upon 
whom the order is made, or would defeat the intention, of this (the 39 th) 
Chapter.’’ Where a Magistrate, without hearing the petitioner or giving 
him an opportunity of being heard, and simply upon the foundation of 
a police officer’s report, directed the petitioner to abstain from holding a 
haut upon liis land on a certain day, because another party had long heen,^ 
accustomed to hold a liaut upon his land adjacent to the petitioner’s haut on 
the day following tlia.t in which the petitioner litdd his haui, it was held 
tbfLt his order passed under section 518 was ultra viresy the police officer’s 
report being vague and insufficient, and a private interest of this kind not 
affording a ground for making an order under section 518, or any other 
order under the Criminal Procedure Code. 


^ 142 ^*’ An order by a Magistrate under section e521, Act X of 1872 for the 
136, 137. Heg, V, Bhoiendro ^ nuisance does not become absolute 

x^’i^K?Ton jPr* io Q opportunity is given to tlie persons affected 

•JjU & otoerj 12 S. by it to show cau«eSvliy tho order sWd not be 
W. K. K* ob. carried into effect. No order can be made under 

section. 528 of the Code, unless there is iininincnt da-ngor or fear of injury 
of a serious kind to 111 e public involved in the ease; and where a Magis- 
trate, who had made an order under section 521, subsequently directed 
further enquiry to he made, it was liekl that he must be considered to have 
abandoned his proceedings under section 528, and that he should have 
proceeded under section 525 instead of fining the party charged under sec- 
tion 188 of the Penal Code. 


s. 18 ^. A Magistrate’s powers, under section 521, Code of Criminal Procedure, 
1 U 2 ." Shah Soojaut Hos- confined to the instances specially mentioned 

in that section which does nor confer general powers 
upon a Magistrate to pass any order he may con- 
sider necessary for the protection of the public 
health, ft is only from a thoroughfare or public 
place that under that section a Magistrate is at liberty to direct a nuisance 
to be removed. 


sein & another, peti- 
tioners, 22 S. W. R. 
Or. R. 19. 


S. 135, 

Act X., 

w"*- Brindabun Dutt v. 


In a ca«c in which a party, on whom an order had been made for abate- 
ment of nuisance, applied under section 623, Code of 
Dwarkanath Sein, Procedure (Act X of 1872) for theappoint- 

99 Q w R P R A 7 ** Magistrate appointed the com- 

aZ o. W. H< or. n. a/, plainant and two of his witnesses to be, — ^tho former 
the foreman, and the latter two of the members of the jury. Held, that the 
jury so constituted by the Magistrate was not a proper tribunal under sec- 
tion 523, Code of Criminal Procedure, and the proceedings &c. were accord- 
ingly set aside, and the Magistrate directed to appoint a fresh jury. 
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In 6rder to found the jurisdiction of a Magistrate to take action under 

ftoaiWftll WiiTuii BGCtion 532 of t]ie.Co(ie of Criminal Frocedure (Act imi.' 

Kartic Shaut 22 S. necessary that, a dispute exist be- 

_ ™ tween two persons concerning trie right to the use of 

W, R. Or. R. 48. land or water, or any right of way ; the juris- 

diction is intended for the purpose of preserving the public peace. 

Where a Cantonment Joint-Magistrate, acting on the advice of the 
Af A !• Sjation Staff Surgeon, ordered a person to desist ims.* 

00 Q w p p^Ko* storing hides in the station, and directed him to 
24 S. W. R. Or. R.o2. remove the hides to a place distant from the town, 
the High Qourt held that the order appeared to be one under section 518, 

Code of Criminal Procedure, (Act X of 1872), and therefore it could not 
interfere with it under the law. 


The Code of Criminal Procedure (Act X of 1872), section 521 does not 
Nundo Kumaree warrant a Magistrate’s interference with a prostitute ww.” 
Peshaffur v Anund purpose of removing her from her dwelling- 

Twr 1* ^ r* Vi v house simply on the ground of her profession, so 
monun uoono Jva- behaves herself orderly and quietly and 

kurta, 24 S. W. R. creates no open scandal by riotous living. 

Cr. R. 68. 


In a prosecution under section 521, Criminal Procedure Code, (Act X of 
Hadjee Muzhur AU & ^^^2) it is necessary to show two tilings Hrst, that 
tli^^ ii'Ct complained ot is a nuisance ; and second, 
otlw 3 V. GUMO^ee committed on a thoroughfare or public 

Sanoo, 25 S. W. R. 72 place. Where a Deputy Magistrate had treated the 
slaughtering of cattle as a “ nuisance ” under section 621 of the Criminal 
Procedure Code, and ordered its discontinuance within a private enclosure 
belonging to some Mahomedaiis. Held that, though the act complained of 
might be shocking to the prejudices of Hindoos, it <muM not propei’ly he 
regarded as a nuisance, and tha t, at any rate, the act being done in a pri- 
vate place and not a thoroughfare, it could not he dealt with under sec- 
tion 521. 


a uj, 
Aec X.,i 
1833. 


Held also, that the agreement of the accused to refer the matter to a 
jury, which had given the case against them, in no way deprived them of 
their legal rights, or affected the fact that the question of the expediency of 
of discontinuing the alleged nnisance, which had been refeiTcd to the jury, 
ought not to have been so referred. 


A Magistate is bound under section 525, Criminal Procedure Code (Act 
Nimae Chum Dey ^ to take evidence when, on the receipt of 


ft Others y. Eashie 
Nath Rakhit ft 
others, 26 S. W. R. 
Or. R. 7. 


of a.n order under section 621, the party appears and 
shows cause and submits to the judgment of the 
Magistrate. In such a case the penalty provi«led by 
section 188 of the Penal Code referred to in the 3rd 
para, of section 529, cannot be enforced. 


P.3.186, 
187, 14U, 
Act X., 
1882. 
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Placing taubans ill !l public thorougUtarc is an offence under section* 
PAtf V AmAAr A- ^ 18^1. But Sub-Magistrate not com- 

» t 1 * petent of liis own motion to institute the prosecu- 

Jelaloodeen, 2N. W. i^ion. 

P. Rep. All. 5. 

A prostitute by visiting a dak-bungalow, at the request of a person 
Reg V Mussumut staying there, but against whom there is no evi- 
^ o Iff w P of any impropriety of speech, or gesture, or 

Begum, ^ W. r. g2ie had occasioned annoyance to the 

Rep. All. 349. public generally, or to any person, who, in the exer- 

cise of their public right, Avere lodging in the bungalow, i| not liable to be 
convicted under section 290 of the Indian Penal Code as having" committed 
a public nuisance. 

In order to remove a public nuisance, a Magistrate is bound to proceed 
under section ;108 and following sections of Chapiter 
n 9?JWPP XX of the Criminal Procedure Code, (Act XXV of 
Dass, A JN. W. r. uep. anj is noi, competent to pass a summary order 

All. 452. to the police to do so. 


a 1J3, 

Act X., 

V. Damodhur 


An order of the Magistrate directing that all music should cease when 
Muthialu Ohetti v. ^^7 procession is passing a certain place of worship, 

Bapun Saib, 2 1. L. R. 

Mad. 140. 


held ultra vires. 


The term public spring ’Mn section 277 of the Indian Penal Code 
Reir V Vitti Ohok- include a cojitinuous stream of Avater run- 

, >1 T T ning along the bed of a river. 

kan & others, 4 1. L. ^ ^ 

R. Mad. 229. 

Omission to fence a wall on private ground Avithin eight yards of a 

V Udavan 61 punishable as a 

T M j non ’ ^ ‘ public nuisance. 

L. R. Mad. 280. ^ 


Orders by Sub-Magistrates, in one case directing the removal of a 
Proceedings of 12th bouse on the ground that it was in a dangerous and 
1 ? ii ifiAO A TVTo/i dilapidated condition, and in the other directing the 
reo. ioo», a . of granary on the gi’ound tliat it had been 

Rep. RuL 35. improperly erected upon land required to be kept 

unoccupied for common purposes, were set aside by the High Court because 
the Sul^Magistrate acted Avithout jurisdiction. 


Aot 

iM3. 


An order issued by a Magistrate under section 62 of the Code of Crimi- 
T> A' a Procedure (Act XXV of 1861) in consequence of 

rroceecungs OI l o Maliazirnama signed by certain persons, but with*/ 
Aug. 1869, 4 Mad* notice to the defendant or enquiry by the 

Rep. Rul. 67. Magistrate, is illggal. 
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The Sah-Magistrate issued an order to two persons directing them to 

T*fnfrndinrn of 22iid ^ cerialif (mhankmeni whereby the adjacent 

Vah R Molt lands of the complainant were in danger of being 

p P I IQ ® “ flooded. Held, tluit the act of the defendant was 
Kep. RUh 18. could be prohibited by the Sub- 

Magistrate under section 62 of the Code of Criminal Procedure (Act XXV 
of 1861). 

* 

The Ma^strate of a District issued an order, under section 308 of the 
Reg V Dalsukram Criminal Procedure (Act XXY of 1861) 

Haribhai. 2Bom. Rep. upon the petitioner to remove a building, on 

* , tlie ground that it was an unlawful ob.struction upon 

a high-road. A jury of five persons was appointed 
by the Magistrate’s successor, under section 310 to report, within fifteen 
days, whether the order was reasonable and proper. The jurors, being 
without instructions, took different views as to the performance of their 
duties ; but four of them visited the premises, and were unanimous in find- 
ing that the building complained of was not on a high-road at all. Five 
days after receiving reports to this effect, the Magistrate issued another 
order to the petitioner, requiring him to pull down his house within fifteen 
days, as the jurors had made no repoi-t within the Urns prescribed. The peti- 
tioner showed cause under section 313, but without effect ; and the order 
was repeated. The Session Judge, meanwhile, upon application of the pe- 
titioner, called for the pi'oceWings under section 43 1 ; but the Magistrate 
wrote, questioning the Judge’s authority to iiiterfcn-e ; and without waiting 
for a reply, proceeded to try the prisoner foi disobedience to an order duly 
promulgated by a public servant, and sentenced him to twenty-five day’s 
imprisonment, under section 188 of the Penal Code. His house was also pulled 
down. The proceedings were ultimately forwarded to the Session J ndge, 
whose successor in office returned them with the remark that nothing appear- 
ed to have been done contrary to the law for tlie removal of nuisances. Held, 
(reversing the conviction) that the Magistrate ought at once to have com- 
plied with the precept of the Session Judge under section 434 ; and that 
he was not warranted in convicting and imprisoning the petitioner for 
disobeying an order, the legality of whicli was then properly under the 
consideration of an AppelLite Court : Held, also, that the petitioner had 
shown sufficient cause to satisfy the Magistrate under section 313 that the 
order to pull down the liouse was “ not reasonable and proper.” Queere^ 
whether Act XVIII of 1850 would protect a Magistrate in such case from 
being sued for damages. 

An order made by a Magistrate under section 308 of Act XXY of 1861 
(Criminal Procedure Code) is not a judicial proceed- 
ing within the meaning of section 404 of that Act. 
A Magistrate who makes an illegal order, whicli 
purports to bo made under section 308 of Act XXV 
of 1861, but is not made in accordance with the pro- 
visions of that section, is liable to be sued in the Civil Court in respect of 
such order, and to be restrained by injunction from carrying it into effect. 


Ashbumer v. Ke- 
Bhav valad Tuku 
Patil et al. 4 Bom. 
Bep. App. Civ. 160. 


0. 13S, 
AobX., ‘ 
1882. 


S. 13S, 
Act X., 
li>82. 


55. 133, 
ActX., 
1862 . 
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S. 144, 
Act X., 
1882. 


s. m, 

AetX., 

1882. 


S.S. 144, 
487, Act 
1882. 


&. 6. 144, 
133, Act 
X., 1882. 


as. 141. 
J^3, Act 
X., 1882, 


The temple of Pandliarpur, a public temple, is visited at certain periods 

Reg. V, Ramchandra yearly a large concourse of pilgrims. With a 

view to prevent the dangers arising from overcrowd- 
ing and to improve the ventilation, the Magistrate 
F. P., by a written order, under section 62 of the 
Criminal Procedure Code (Act XXV of 1861) direct- 
of the temple to widen and heighten the doorway. 


Eknath et al. 6 Bom. 
Rep. Crown Oases, 
36. 

ed hereditary priests 


Held, that such order was legal under the above seetion. 

Semhhy that the case would have been the same had the temple been 
private property ; and also that the power of Magistrates to issue orders 
under the section in question is entirely discretionary. 


An order under 

Ganprasad bin So- 
bharam, petitioner, 9 
Bom. Rep. 160. 


section 308 of the Code of Criminal Procedure (Act 
XXY of 1861) is a judicial proceeding within the 
meaiiing of section 404 of that Code and is, therefore, 
open to review by the High Court under its extraordi- 
naiy jurisdiction, when an error in law is committed. 


Ashburncr v. Keshav, (4 Bom. Hep. A. C. J. 150) on this point over- 
ruled, and The Collector of Hooghly v. Taraknath Mukhopadhya, (7 Beng. 
Law Rop. 449) followed. 


A Second-Class Magistrate, who issues an order under section 518 of 

Reff. V. Ranchhod ^ 1 ^® ^ 1872), has 

r» jurisdiction to punish for its disobedience by 

section 473 of the Criminal Procedure 


424. 


reason of 
Code. 


Held, that an Assistant Magistrate as he comes within the definition of 
aovt V MflbnTYipH Magistrate was competent to 

IX L- 1 ^ ' 1 w -D order under section 62 of the Criminal Pro- 

® cedure Code (Act XXV of 1861), vrhich contemplates 

Reg. (Agra) 23. circinustances under which an immediate order is 

urgently required, and in this respect differs from section 308 of that enact- 
ment, and that it should be read along with section 188 of the Indian Penal 
Code. 

Held, that the Magistrate as President of Municipal Committee has no 

/lAwf V Qiiom ftnATi powcr to issuG an order forbidding as a nuisance an 

-a .I.-*- i Iff* included in the rules passed under Act XXVI 

der, petitioner, 1 N. . ^ 

W.P. Rep. (Agra) 34. 


The accused was fined by the Magistrate for not having closed the 
drain in pursuance of the verbal order of the Magis- 
trate. Held, that the Magistrate should have pro- 
ceeded under Chapter XX, Act XXV of 1851 in as 
much as the nuisance was not one from which 
immediate danger was apprehended, and not under section 62 which em- 
powers the Magistrate to put an immediate determination to the continuance 


Govt. V. Ghooneelall, 
2 N. W. P. Rep. 
(Agra) Oriml. 1. 
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thereof, a written order not having been given, the proceduve was faulty » 
and therefore quashodi Only Magistrates of a district or division can act . 
under Chapter aX, section 308. 


An order having been made under section 518 of the Criminal Proce- g, 144, 
Bradley V. Jameson ^ subsequently reviewed 

11 0 L R 414 * Magistrate who passed it. On the review, the 

Magistrate struck ott* the case remarking that the 
order was bad, and referred the matter to his superior ofheer. The latter 
having declined to interfere, stating that he saw nothing illegal in the order, 
revived his former order. Held, tlnit there being no fresh proceeding, the 
order reviving the other was bad. 


Orders made under section 518 of the Code of Criminal Procedure (Act 

Proceaditiffa of ^Oth ^ jndiciiil proceedintfs, are not 

j. T. rrr • Open to revision by the High Court under section 

October 1876. Weir, 2^7 of the Code of Criminal Pi”ocedure. 

418. 


B. 144, 
ActX^ 
1883. 


Scope of powers 

Proceedings of 4th 
Peb. 1879. Weir, 
419. 


conferred in section 518. The application of the p 
section is confined to the particular act from which 
danger is apprehended, and it does not authorize an 
order prohibiting a course ot‘ conduct or an occupa- 
tion'involviiig a series of acts done at certain inter- 


vals and spread over a period of time. 

A merely temporary prohibition of the use of music in front of the 

•n m. • ^^2.24.2^^ place of worship referred to in Mutlii;du Chetti v. 

Ped^C^aji, petition- ^2 1. L. R. Mad. 140) ^vill not ncees- 

er. Weir, 4»Z. sarily be interfered with, as being o2)posed to the law 

as laid down in the judgment of the High Court, but a. repetition of such 
orders would be illegal, in as miieli as the judgment of the High Court would 
thereby be rendered inoperative. 

The judgment of tlio High Court applies only to persons who are bond 
fide assembled for the purpose of worship. 

An order interdicting for an indefinite period the use of the sti eets for 
Proceedings of 22nd purposes of a certain caste procession is illegal, 

lowft TIT • AOQ being beyond the scope ot the law (i. <?., Cbapter 

Hoy. 1879. Weir, 42o* XXXIX Criminal Procedure Code). Such an order 
if made (by a Subordinate Magistrate) without express reference to any 
provision of the Code may bo recalled by the Magistrate of tli(‘ District as 
an order made ultra vires, and if made with express refen.Mico to section 
618, Criminal Procedure Code, it may, although not open to revision by the 
High Court, be recalled by the successor of the Magistrate who in ide it. 


Revision Case No. 
23 of 1882. Weir, 
429. 


The above ruling dated 22iid November 1879 


followed. 


144, 
Act X., 
1883. 
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3. 144. 
Act X, 
1882. 


Orders made by a Magistrate under section 518 of the Code of Criminal 
Seeni Nyna Mo- Procedure, (Act X of 1872), not being open to revi- 


li'H sion by the High Court, the proper course to be 

maeen, petitioner, by a person feeling aggrieved by any such 

Vveir, 4o0. “ 


S.S. 144, 
133, Act 
1882. 


order is to petition the District Magistrate to recall 
the order, and, if that fails, to petition the Government. 

Sections 518 and 521 C. P. C. (X of 1872) do not empower a Magistrate 

nf 9ntli regarding the custody and guardian- 

Jrrocceamgs Ol zyln children. Section 518 being merely ancillary 

Oct. 1880. Weir, 430. section 521, it follows that where the latter sec- 
tion does not apply, the former section becomes also inapidicable. 


Section 521 does not authorize an order prohibiting on sanitary grounds, 
burials in certain places. Such an order, if the 
circumstances recpiire it, should ho passed under the 
powers conferred in section 518, or 519. 


6.6.183. 

143. 144, 

Revision Case No. 
86 of 1881. Weir, 
431. 


8.3.133, Local nuisances specifically provided for in seci^on 521 ai’e taken out 
x!’i 882 * Proceedings of 5th general provisions in section 518 of the Code. 

Dec. 1867. Weir, 432. 

Every order made under section 183 of the Code of Criminal Procedure, 
u ^ 1872, must appoint a time within which, 

J!«mpress V, JSr<q - ^ place where, the person to whom it is directed 

kanto Roy Ohowdhu- appear before the Magistrate, and move to have 

ri, 91. L. R. Calc. 637. the order set aside or modified. 

No unconditional order can be made under that section. 


had taken their station at a place on a public road 
inviting the villagers to play a>t cards and winning 
T 1 Q» 7 Q XET ' sums of moiiej from them by moans of the gjune. 

January, loio. weir, Held, that the act amountect to a public nuisance 

under section 200. 


Where accused 

Proceedings ot 28th 


Gambling in a private house is not per se a public nuisance under 

Proceedings of asth ^UO. 

Peb., 1879. Weir, 

100 . 


Bethan Chetti & 
others. Weir, 101. 


Gambling in a market place held to amount to a 
public nuisance. 


The imprisonment awardable in default of payment of a fine imposed 
Badise Yellaman section 290, (Indian Penal Code) may be 

der& others. Weir, vigorous imprisonment. 

101 . 


I« Enn-ress r. Bv..joU it« Hoy Chowaiuiri, Uko 2, for “A.t X. vt is72,'- r«.l “18»2.'> 
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A conviction under section 278 of vitiating the atmosphere so as to. 

make it noxious -to health by throwing dust and' 
Vasudevan Ohetti sweepings in front of certain houses, upheld as a 
& others. Weir, 102. conviction of an offence under section 290 of the 

Code. 

A person injured by the erection of an obst»‘uetioii on a public high- 
Ram Tunnoo V. Sree- precluded from suing the person by whom 

it has been caused, by the circumstance that he litis 
previously applied to the Magistrate for an order for 
its removal, and that the Magistrate refused to 


Hath Dass. Marshall’s 
Rep. 537. 

make any order. 


OBSTRUCTION. 


Where a Magistrate has commenced proceedings under section .'i08 
Reg V. Pitti Singh Code of Criminal Procetlure (Act XXV of 18(>1) 

8S. W. R.Cr. R.37.* 

the Code. 


of 

1883. 


ho is not at liberty to proceed otherwise tliaii in con- 
formity with the rules laid down in Chapter XX of 


The obstruction of a drain into which the sewnge of complainant’s 
Troylukhonath Bose premises fell, does not fall either under section 308 

in re, 5 S. W. R. Cr. 

R. 58. 


or 320 of the Code of Criminal Proeedun? (Act XXV 
of 1H()1), hut is matter for a civil suit and injunc- 
tion. 


The Magistrate of 

Grischunder Ohuc- 
kravaty, Case of, 15 
S. W. R. Or. R. 36. 

Proceedings under 

Punchanun Bose & 
another, petitioners! 
15 S. W. R. Or. R. 41. 


S. S.1S3, 
147, Act 
X., 1883. 


a District can alone hold proceedings in a case (such 
as the removal of a tluitched house) under section 
308 of the Code of Criminal Fh^ocedure (Act XXV of 
1801 ). The Joint-Magistrate while in charge of the 
Magistrate’s office has no such jurisdiction. 

seciiuii 308 of tlie Code of Criminal Procedure (Act 
XXV of 1801) for the removal of obstructions may 
be originated by a Joiiit-Magisti atij in cliarge of a 
division of a district. 


S. 1S8. 
Act X., 
1883. 


s.m. 

Act Xn 


In the case of a complaint under section 308 of the Code of Criminal 
Procedure (Act XXV of 18(>1) b>r the removal of an 
obstruction from a thoroughfare, a Magistrate 
should first einpiire if the road is a public one or 
not. If he finds in the affirmative, he has jurisdic- 
tion to proceed ; if in the negative, he should witli- 
hold his hand and abstain from carrying out the order for removal of the 
obstruction. 


Becharam Bhutta- 
charjee & others, pe- 
titioners, 15 S. W. R. 
Or. R. 67. 


S. 1S3. 
Act 
1882, 


Section 02 of the Code of Criminal Proeeduri' (Aet XXV of iSiJl) does P. 144 , 
Nilkomul Mookho- private dispute between two parties * 

padhya v, Anund relative to a path. 

Chimder Lushkur, 19 
S. W. R. Or. R. 6. 
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8.S.1SS. 
ISO. 140. 

Afitx.. 

1882 . 


Section 526, Code of Criminal Procedure (Act X of 1872) does not 


s. S. IH 

188. Aot 
X, 1882. 


enable a J^Higistrate to make any orders except such 
as are mentioned in section 521 under which he can 
only deal with existing obstructions : the Magis- 
trfite has no power to direct what is to be done in 
the case of any future obstruction, 

A Magistrate of the 2nd class having passed an order under Act X of 
Rrindahun Dutt section 518, for the removal of an obstruction, 

g the Magistrate on appeal held that though the 


Kashi Ghunder 

Ohuckerbutty V. Yar 
Mahomed, 21 S. W. 
R. Or. R. 10. 


petitioner, 21 


S. S. 135, 
138, 138, 
141, Act 
X., 1882. 


Roy Omeschunder 
Sen V. Ichanath Mo- 
zumdar, 21 S. W. R. 
Or. R. 64. 


a 14 (, 
Act X., 
1802. 


S. 133. 
Act X., 
J862. 


S.S. 138, 

^7, 

in 1832. 


on _ 

proceedings of the Subordinate Magistrate were 
R. Or. R. 24. without jurisdiction, he (the Magistrate) was com- 

petent under the section 518 to direct the removal of the obstruction ; and 
he jiassed an order accordingly. Held, that the order of the Magistrate 
under section 618 was ilJegal, and that he should have proceeded under 
section 521 and the following sections of the Code. 

In a case in which a Magistrate ordered a person either to remove an 
obstruction to a path leading to a road or to show 
cause why such order should not be enforced, and in 
which subsequently the Magistrate, on the apjilica- 
tion of the i)arty charged, appointed a jury under 
section 523 of the Code of Criminal Procedure (Act 
X of 1872), it was held that the question the jury should have been told to 
try was the question whether the first order of the Magistrate was reason- 
able Jiful proper, and for that j^urpose to consider whether there was a bo'tid 
fide question between the pai^ties as to the right of way over this particular 
piece of land. 

A Magistrate’s jurlsdietion under section 518, CrimiiiaJ Procedure Code 
Sreenath Dutt v ^ 1872) to direct the removal of an obstruc- 

j ni, -n *4.* confined to eases where there has been annoy- 

Unno^ ^i^n Diut, jme e or injury to any person lawfully employed, or 
23 S. W. R. Or. R. 34. (buj^er to human life, health or safety, or where there 
is a probability of a riot or affray. 

Where in a. proceeding before a Magistrate under section 308 of the 
Code of Crinjinal Procedure (Act XXV of 1861) for 
the removal of an obstnictioii from a thoroughfare 
or public place, the accused appears and shows cause,' 
it is the duty of tlio Magistrate to enquire whether 
there is a thoroughfare or public place, and whether 
tliere is an obstruction. If the Magistrate makes 
the enquiry upon evidence before him, ho does not 
a,ct without juris<liction, or in excess of jurisdiction. 
The Higli Court cannot set aside liis order exct?pt for an error in law, or an 
excess of jurisdiction. It is not a ground for interference that the Magis- 
trate has come to an erroneous decision upon the eHdence. 

Before a Magistrate can make an order under section 521 of the Code 

Ohnndemath Sein in Criinhud Procedure (Act X of 1872) to remove m 

obstruction from a path alleged to be a pubhc the- 
re, oL L. R. Gale. 876. roughfare, be must first, in a proceeding held under 


m 

Angelo & another, 
(defts.) V. Cargill & 
another, complain- 
ants, 9 B. L. R. A. Cr. 
417 ; S. 0. 18 S. W. 
R. Cr. R. 41. 
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s^on 582 have come to the conclusion that the path is open to the use of 
the public. The only functions which .a jury appointed under section 523 
ex^se, axe to consider whether the ‘order made by the Magistrate un- 
der section 521 is reasonable and proper, it being no part of their duty to 
d^rnuue the rights of parties in property. Held, therefore, that where a 
Magistrate, through a mistaken view of the law, ordered the removal of an 
otetruotionon a pathway under section 521, and had further submitted 
^is order to the consideration of a jury appointed under section 523 before 
X 16 lidid. liiinscu coino to Oj coiiclusioii wliotliGT sncli ptitliway was ci public 
thoroughfare, the only course left open to him under such circums^ces 
was to stay all proceedings initiated under section 521 and take action under 
section 532. 


In ordbr to give a Magistrate jurisdiction to direct the removal of an 
unlawful obstruction under section 521 of the Code 
of Criminal Procedure, the jdace obstructed must be 
a thoroughfare or public place ; and wliere this is 
disputed by tlie person, on wlioni notice to remove 

. obstruction lias been served, tlie decision of the 

question cannot be referred, under section 523 to a jury. A Maoistrate 
ought not, at the instance of one pai-ty, and behind the back of the other 
to cancel the appouitment of a jui-or, even if such jm-or be his own 
nominee. 


Ohnndemath Sen t. 
Ram Dyal Ghuttuck 
& others, 6 0. L. R. 
379. 


' t 



a s. iss. 

135, Aoc 


The fact of a Magistrate taking action under section 521 of the Code of 
Imandi Khan in re, 8 Procedure (Act X of 18 72) is jyrimd facie 

0 L R 399 - sufficient to show tliat he considers the hicm in quo 

. be a thorouglifu’-e or public place ; and if no objec- 
tion is taken tba,t it is not such, and the jury find that the order made un- 
der that section is reasonable and proper, the High Couil will not interfere. 

Where a peraon to whom an order has been issued under section 521 of 
.nr Mn.nrtfl.r in r« Criminal Procedure (Act X of 


Mohur Mandar in re, 
8 C. L. R. 431 


(Act X of 1872) 
appears to shew cause against such order, the Ma- 
gistrate is bound to take evidence under section 525 
of the Code. 


a 133. 
Act X.. 
i8b2. 


S. 133, 
Act X,, 


If a case within section 62 of the Code of Ci-iminal Procedure (Act 
Khan Ohund V. Col- XXV of 1801) also falls wilKin the sco 2 )e of section 
lector of Boolundshu- ° Magistrate must conform 

hur, on the part of particular directions of the latter sec- 

M tion, not to those ol the former. 

Govt. IN. W. P. Rep. 

All. 197. 

Where a complaint was made to a Magistrate that an obstruction had 
Lindsay in re 4 1. L. raised and existed on land reserved by Govern- 

M lufuii lO'i ment and dedicated as a public road s Held, that an 

WorTii n J ^ . r P«i-porting to be made under section 

632 of the Code of Criminal Procedure (Act X of 1872) directing the party 
jni^ssession not to retain possession of the laud until he should obtain the 
decision of a com^ietent Civil Court adjudging him to lie entitled to exclu- 
sive possession, with a further direction to remove the obstruction, was bad 
in law. ’ 


8.3.144. 
133, Act 
X., 1881. 


Act 

1881. 
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Under Act XXV of 1861, section 02, it is necessary that the direction 


Proceedings of 17th 
August, 1875. 8 Mad. 
Rep. Rul. 9. 


should be addressed to a particular person, or parti- 
cular persons, and not to the public generally, and 
with reference to a particular occasion only, not for 
a continuance. 


The accused were cliargtKl generally with obstruction in a public way, 
no danger, obstruction or injury being alleged to 
Empress v. Ram have been caused to any person, and were summarily 
Singh ft others, 11 0. convicted. Held, that the conviction could not be 
L. R. 462. sustained under section 288 of the Indian Penal 

Code. 


OP THE DISPOSAL OP PROPERTY. 

If personal property of which a person has been unlawfully deprived 
Ramjeebun Doobey comes into tlje hands of a Magistrate, he may direct 
v.LuchmoneeDabea, restoration to tl.c mvner, otlieiW the owner 
^ must sue tor its value in the Civil Court. 

S. W.R. 1864 Or. R. 


A Deputy Magistrate restored to an jiccused, money found in his 
Shibchunder Rai house along with stolen propeity, the prosecutor 

Appellant, 9 S, W. R. money was his. The 

" ' Sessions Judge on api>eal reversed that order, and 

Or. R. 57. directed the money to be made over to the prose- 

cutor. Held, that the order of the Sessions Judge was made without 
jurisdiction. Held, further, that the order of the Dep\ity Magistrate was 
one which could not he interfered with by the High Court as a Court of 
Revision. 

Under section 182A. Act VIIT of 1869, no order can be passed with 
D iwr n n reference to the disposal of any property in a Criiui- 
Kas Jn.0 un O- Court, unless that property is produced before 

shamy ft another v. Court : such order must be made at the time of 

Kalinath Raha ft an- passing judgment. 

Other, 19 S. W. R. Cr. 

R. 3. 

A Government currency note stolen from A. was cashed with B. 
Michell in re, 1 0. thief was tried and convicted for the theft, and 

L R 339 after this conviction the Magistrate ordered the note 

to bo returned to B. Held, that the Sessions Judge 
was, under section 419 of the Code of Criminal Procedure, (Act X of 1872) 
the proper person to deal with an application made by A. for the reversal of 
that order. Where a stolen currency note has been delivered to a bond fide 
holder for value, the Court will not, on conviction of the thief restore the 
note to the person from whom it was stolen. A Government currency note 
is not goods ’’ within the meaning of the Contract Act. 
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A. was charged before the Police with theft of certain property. The 6 . 9 : 522 , 
Annapurna Baiinre, police considered that no theft had been committed, 

1 1. L. R. Bom. 630 reported the matter to a 5nd class Magistrate, ism.’* 

who, agreeing with the police, ordered the property 
to be restored to A. On application by the complainant, the district Magis- 
trate found that A. had removed, though not dishonestly the property from 
B. a deceased person, and ordered the proj)erty to be given by the police to 
B.’s heirs. It was so given. 

Held, that the provisions of Chapter XXX of the Code of Criminal Pro- 
cedure (Act X of 1872) do not apply to such a case. Sections 41o, 416, and 
417 contemplate j^roceedings preliminary to, and independent of, inquiry. 

Upon general principles, where there has hetm an inquiry, or a trial, and 
the accusedT person is discharged or acquitted by any criminal Court, that 
Court is bound to restore that propcnly into tlui possession of the person 
frojn whom it is taken, unless, as provided for by section 418, such Court is 
of opinion that “ any offence apptjars to have been committed ” regarding 
it, then such order as appears right for the disposal of the property may be 
made. 

The High Court cannot direct the restoration of the property already 
delivered by the police under the illegal order of the District Magistrate. 


Tlio Assistant Magistrate on a review of the proceedings of the Subor- 
PrncepdiTio-Q of dinate Magistrate passe<l orders directing that certain 

MsirnL lft 7 n i? produce should be delivered over to the parties 

’ * ' whom he considered entiihul thereto. The Subor- 

Rep. Rul. 22. dinate Magistrate had passed no orders under section 

132A. of the Criminal Procedure Cod(^ (Act XXV of 1861). Hold, that 
the orders of the Assistant Magistrate were made without any jurisdiction. 

A Magistrate has no jurisdiction to order a sum of money deposited 
Proceeding's of 13th ^^^^der section 228 of the Code of Criminal Proce- 
Dec 1870 6 Mad dure (Act XXV f>f 1861) for the refund of which an 

Rep. Rul. 9. 


dure 

application was made, to be credited to Government. 


S. 617, 
Al t X., 
lbH2. 


S. 216 , 
X., 
lb>2. 


The words “ any property ” in section llo of the High Court’s Crimi- 
Reff. V Ramdas Sa- Procedure Act X of 1875, include as well pro- 

mnlriiiq 19 Wnm Ppn 'olmitimly pn>duce(l before tlie Mapristrate by 

ma aas, JSOm. icep. witness in the case, as property seized by the 

police or found on the person of the prisoner. The 
reference to a Magistrate under section 11 5 of the High Court’s Criminal 
Procedure Code, Act X of 1875, is not a. trial for the final determination of 
the rights of the i)arties, and it is not incuniheiit upon the Magistrate on 
such reference to hear witnesses, but he may rightly order the delivery of 
property to that one of the rival claimants whom he (.‘onsiders, upon the 
statement of their respective cases, to iiave made out a facie case, and 

it is not competent to the High Court to review the decision at which the 
Magistrate so arrives. 

Section 418 (Act X of 1872) merely empowers a Magistrate to pass ^ 

ProcMdings ofistll ''“I”* t wl.W. lias iK'en;;?;; 

F.b, 1874. W«ir, 367. 



660 


DIGEST OP CRIMINAL CASES. 


8. 517, A Magistrate cannot act under section 41 8 in cases where the accused 
^8j' Proceediiurs of 30th discharged on the ground that no offeuM; ; 

June 1874. Weir, 1*8 been proved against them. . " 

367. ^ 

Parsanada Nvnar ^he ruling in High Court Proceedings 30th 
ac^sed. weir. 368. J-e 1874 foUowed. 


s. 617, Section 418 does not place the property at the disposal of the Magis- 
Proceedings of 20th sense of enabling him to bestow it in 

T 1 iQ» 7 fc ocQ charit 3 ^ Tlie Magistrate shonld make such legal 

July 10 ( 0 . , ooo. (ligposition thereof as seems right, that is, direct its 

restoration to some one to whom it seems to belong or permit it to continue 
in the possession in which it is found or otherwise. 

g 517 ^ A Magistrate has no jurisdiction to make an order under section 518 of 
Act X.' the Code of Criminal Procedure (Act X of 1872) mere- 

im Em^pressv.Prayag ly for the protection of property. 

Singh, 91. L.R. Calc. ^ i i j 

103. 
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OP THE TEANSPEE OP CASES. 

On an application made for the transfer of a case from the Sessions 
Reg.v. Ameer Khan Court at Patna for trial by the High Court at Cal- 
7 "R V * R 94.0 S P* entta, on the grounds, mainly, that all but one of 
/ is. Ii. 1C. 4 , , . charges against the prisoners were for offences 

15 S. W. Or. R. 69. committed in Calcutta ; that the selection of Patna 
as the place of trial was calculated to prejudice the prisoners ; that the police 
at Patna were getting np the case against the prisoners by improper and 
illegal means ; that by those means was created such a feeling of dread and 
insecurity among witnesses and others in Patna as would prevent a fair 
trial from taking place there ; that some of the witnesses for the defence, 
although willing to give cvidetice in Calcutta, refused to go to Patna to give 
evidence ; and that many difficult points oi law were likely to arise at the 
trial ; but these allegations were denied by the affidavits filed in opposition 
to the apidication. Held (Macpiteuson, J. doubting) the High Court had 
power under clause 29 of the Letters Patent to transfer the case for trial 
by itself. The Court, however, refused the application on the ground 
that a sufficient case had not been made out for the exercise of the power 
of the Court. 

Per PiiEAR, J. : — A single Judge, sitting on the original side of the Court, ^ 
has power to entertain an aj^plication for the removal of a criminal case 
from a Court in the mofussil to the High Court in the exercise of its extra- 
ordinary original criminal jurisdiction. 
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A Magistrate is bound to file with the record any explanation that a 

R6ir. V Eistochunder wishes ta make. It is only when there is 

mT* o o m D reason to suppose that the prisoner will not have a 
UttOSOi % S. W. K. Or, fair trial that the High Court will transfer a case 
58. from one Magisterial officer to another. 

A Civil Court may, under section 171 of the Code of Criminal Proce- s. 4 re, 
Reff.v.MadhubOhun- transfer a case to the cri- acA:. 

iwriaooi* IQ Q w Court for investigation, without specifying 

aer juisser, xo q. w. the particular officer by whom it is to be investigate 

R. Or. R. 45. ed, and the deposition of the civil Court officer set- 

ting forth the charge on which he transferred the case to the criminal 
Court is a sufficient complaint. 

Ex parte statements made in the High Court by parties who invoke the 
o /V iwT Court to transfer a case from one autlio- 

Reg. V. JXLuanoosoo* another, ought to be based uj^on truth. Case 

SOOdun Roy, 16 S. W. Jn which the High Court permitted a Deputy Ma- 
R. Or. R. 49. gistrate to be examined on behalf of a petitioner 

whose case was investigated by tlie Deputy Magistrate. 

• Although section 36 of the Code of Criminal Procedure (Act XXV of p.p.407, 
P jj n 1861) does not recpiire a Magistrate to stnie his 

Reg. V. JMODOCOOmar for transferring a criminal case frc»m n C^oiirt 

Banerjee, 14 S. W. R. subordinate to him to Ins own or to any otho)* sub- 
Or.R. 12; S. 0. 5 B. orflinate Court, the Hif'h Coiii-t set aside au order of 
L.R.Ap.45. a Magistrate transferring a case after the subordi- 

nate Mil gistrate, before wliom it ’>7as, bad taken the 
evidence for the prosecution, and had expressed an opinion nnfavonrable to 
the prosecution. 


Reg. V. Nobocoomar 
Banerjee, 14 S. W. R. 
Or.R. 12; S. 0. 5 B. 
If. R« Ap. 45* 


Mr. D. M. Testro, Assistant Magistrate of Klioordah fined the appellant 
QiTiflp iTi section 34 of Act XX of 1865 for practising 

tia T B A ^QQ ^ Revenue Agent in the office of the Assistant 
re, 5 B. L. R. App. o9. Oollector of Klioordah, Avithout having tlie certficate, 
required by the Act. The Sessions Judge tliiidcing, the order to be illegal, 
as such a fine could only be imposed by the Revenue officer in whose Court 
the appellant practised, forwarded the papers of the case to the High Court 
in order that the sentence might be set aside as illegal. 


Look, J. : — We think that there has been a formal eiTor on the part 
of the Assistant Magistrate in transferring this case from the Revenue 
to the Criminal side of his Court, and trying it in his capacity of Assistant 
Magistrate and not in that of Assistant Collector. This error, however, 
does not appear to be material, as Mr. Testro is both Assivstant Collector 
and Assistaait Magistrate, and the olfeiico Avas committed before him in the 
former capacity, and as Assistant Collector he might haA^o disposoil of the 
case. The error, we think, may be rectified by bis drawing up afresh 
order in his capacity of Assistant Collector and filing the j>roceedings in 
the Revenue side of his office.” 

72 
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Interference by tlie High Court in a case where the Magistrate had im- 
Naba Kumar Baner- exercised his discretion in removing a case. 

J66 in r6| o Bt Xi« Bf 
AJ). 46. 


Act^x!; originating with a Magistrate of the District must, under sec- 

. . tion 88 of the Code of Criminal Procedure (Act 

HOSSein Ma nje e, pn- XXV of 1861) be disj)Osed of by the Magistrate him- 
soner, 9 S. W. B. Or. cannot be referred to a Subordinate 

70. Magistrate. 


?86,' A^ot Court under sections 64 and 69 of the Code of Criminal Pro- 

x^'i 882 . jur A M cediire (Act X of 1872) directed the preliiniTia.ry 

Iteg. V. JXLacaonaia, ii^vestigation in this case in which the accused was 

0. J., 22 S. W. R. Or. charged with criminal breach of trust to be held in 

R. 6. Calcutta ; the place where the olfence charged was, 

if not wholly, at all events partly, committed. 


The Magistrate of the District has authority to call up to his own 
•+ irii Court any ciaminal case without limitation as to the 

Viiaitee Bnanum v. Qf proceeding at which it may be called. The 

Meber All, 24 S. W. Magistrate, having in the exercise of his authority 
R.Cr. R. 4. withdrawn any case, finds that it did not come 

within the jurisdiction of his Magistracy, he would not merely be compe- 
tent but bound to refuse to proceed further with the case. 


S.S. 192, 
500, 528. 
&12, Acb 
X., 1882 , 


Where the Magistrate of the District had procured the initiation of a 


number of prosecutions against the same person, and 
one of them which had resulted in conviction, came 
up before him in appeal, the High Court, consider- 
ing that it was not altogether seemly that he should 
hoar the .appeal, ordered its transfer to the Sessions 
An accused person is entitled to have conveyed to him by the 
whether summons or warrant, the same amount of information 


Ramzan Ali v. 
Durpo Komilla & an- 
other, 24 S. W. R. Or. 
R. 68. 

Judge 
process 


relative to the accusation made against him, which should specify not only 
the technical designation of the offence, but the acts for which the acetraed 
would have to answer. In all cases in which a Magistrate refers a conai’- 
plaint already initiated to a subordinate Magistrate for inquiry, the proce- 
dure adopted for the purpose ought to conform either to section 44 or or sec- 
tion 49 of the Criminal Procedure Code (Act X of 1872). 


Where it is for any reason desirable to transfer the trial of a criminal 

Zuhiruddin Hossein from one District Court to another, the proper 

V The Queen 26 S a-pply to the High Court, in its judicial 

fir n i> or,, a n <5^P^^ity, on affidavits in the usual way. 

W . Or. B.. 27 1 S. Q. 

1 L L. R. Calc. 219. 
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In a case transferred to the High Court under section 147, Act X of 
T Aina T in va jPr in 1875, the Court has* no power to give costs. 

A + 'ttt * lofio Semble : — ^The case may be transferred after final 

re Act VI Of 1868, determination by the Magistrate. Notes of the 
(B. 0.), 16 B. L. B. proceedings before them should be taken in all cases 
App. 14. by the judicial oflicers of all criminal Courts subject 

to the Act. 


In an application for the transfer of a case under section 147, Act X 
Reg. V. Upendro- 187*'> (High Court’s Criminal Procedure Act) in 
nath Doss* & another prisoner has been convicted and is under- 

1 T T n T OKC * imprisonment, it is in the discretion of the 

1 1. L. R. Dale. 366. Court to order, for sulficient primd facie cause shown, 
that the case be removed, without notice to the Crown. 


A charge was made against the accused of using criminal force under 
Empress V. Gasper & section 141 of the Penal Code. The Police Magis- 
Afliora o T T D Pol/* trate licard the evidence for the prosecution, and 
' • . II. • 'without disbelieving it, decided it did not amount to 

the offence charged. Held, that, assuming that 
an error of law had been committed, the High Court had no power to issue 
a mandamus to the Magistrate to commit the defemlauts ; it was not a case 
where the Magistrate had deolined jurisdiction ; ho had exercised his juris- 
diction and heard the case. Held, also, it was not a case which the Court 
could transfer under section 147 of the High Court’s Criminal Procedure 
Act. 


Before the transfer of a case from one criminal Court to another can 
be made, in cases in wliich the accrused objects to 
the transfer, the prosecution must bring forward 
the very best evidence to prove that a fair trial can- 
not be had in the district in which the case is ordi- 
narily triable. 

Before a Magistrate^ of a district can transfer a case from a Court sub- 


Empress v. Nobo 
Gopal Bose, 6 I. L. R. 
Calc. 491. 


Teacotta Shekdarv. 
Ameer Majee, Hafiz- 
paikar & others, 8 1. 
L. R. Oalc. 393. S. C. 
10 G. L. R. 229. 


ordinate to him to any other subordinate Court, 
notice of such intended transfer should be served 
upon the parties, so as to enable any or either of 
the parties to come forward and show cause why 
such transfer should not be made. 


Where it appeared that the only officers in the district of P. otherwise 
Dwarkanath Baner- competent to hear an appeal from a conviction for 
. ... ^ theft of proi)erty alleged to have belonged to the 

n 970 ^ Road Cess Commitdee of the district, were, by reason 

0. L. R. 279. their connection with that Committee, interested in 

the result of the appeal, the High <\)iirt directed that the petition of apptMl, 
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S. S. 52d. 
407, Act 

X., 1862. 


S. K.3<»?, 
200. Act 
X., 186 : 


H I7Q. 
Aof X., 


together with all papers connected therewith should be forwarded to the 
Sessions Judge of the 24-PerguuAahs to be dealt with as an appeal presented 
in his own Court. 

Magistrates of Districts should exorcise the powers conferred on them 

Umrao Singh v. Fa- f 1872 only when it is abso- 

Tr’ /I • Q T h^^^ly necessary lor the interests of justice that they 

Kir Unana in re, o 1. gLo^ild do so ; and when one of the parties to a case 
L. R. All. 749. applies to have it withdrawn from the Magistrate in- 

quiring into or trying it and referred to another Magistrate, the Magistrate 
of the District should give the other party notice of such application, and 
an opportunity of showing cause why such application sh6uld not be 
gi*anted. 

Where the accused in a criminal case aj^plied to the Magistrate of the 
District, after the evidence of the coiuplainaiit and his witnesses had been 
taken, to -withdraAV such case from the Subordinate Magistrate trying it 
and to try it himself, such application not containing any sufficient reason 
justifying the granting of the same, and the Magistrate of the District, 
without giving the complainant notice of such application or opportunity 
of showing cause against it, and witliout stating any reason, withdrew 
such case from the Subordinate Magistrate trying it, and referred it to an- 
other for trial, the High Couri set ashle the order of the District Magistrate, 
and of the Magistrate to whom such cases was referred for trial, and di- 
rected the Magistrate from whom it had heen withdrawn to proceed with 
it. 


A Magistrate of a district under the circumstances detailed, held in- 
Reg. V. Ruttee Ram competent to transfer to a Deputy Magistrate a case 
& others 2 N W P whicli four persons were specially committed by 
P All *91 ' * a Moonsilf to such Magistrate for investigation of 

Rep. Axi. 41 . certain charges of forgery, perjury, &c. 


Section 27^} of the Cidniinal Procedure Code (Act XXV of 1861), 
Reg. V. Abdoollah, autliorizc^s the Magistrate of a district or Division to 

o u w P Pon All* proceedings under Chapter XIX of that 

4 «. W. r. iiep. iui. subordinates. 

401. 


Where a Magistrate of a district brought a partly heard case on to 
Reg V Kullian recorded the rest of the evidence, and passed 

Singh & others, 2 N. 

W. P. Rep. All. 468. 


a decision on the whole of the evidence : 
such a proceeding was not a legal trial. 


Held, that 


Under section 171 of the Criminal Procedure Code (Act XXIV of 

Reg. V. Nurput l^^'S “o power to send a case to be 

ft* 0 *h 4 if W liivesti gated by the Magisterial authorities, but must * 
in Qfl * * specify the Magistrate by whom the investigation is 

Rep. All. oo. to be made. 


lu ac‘g. c. Xuiput fiiugli, lino J, foi Act XXIV, read XXV.’ 
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Where a Mooiisiff, under the provisions of section 19 of Act XXIII of 
Reg. V. Syild Assuf 1861, makes a* matter over to a Magistrate for in- 
Ali Khan ^ N W P vestigation, the Magistra.te has no power to trans- 

© Ml iO£s * * * f^r to a Deputy Magistrate a case so duly sent to 

Kep. All. lido. him. 


Pending inquiry into a charge of house-breaking, the second class 


Reg. V. Adapa Yen- Magistrate of B Division was transferred to A 
ATT © iVToA Division. The case was transferred to his file by 
Kanna, 41. . the District Magistrate. In the course of inquiry 

327. it a-ppeared to the second-class Magistrate that the 

offence coipmitted was robbery and therefore not triable by him. Proceed- 
ings were accordingly stayed, and the case submitted to the Magistrate of 
the Division. The Magistratci of the Division considering he had no juris- 
diction as the offence was not committed in his Division, forwarded the case to 
the Magistrate of the District. The Magistrate of the District ordered 
that an inquiry should be held, and that tlie case should be committed to 
the Sessions by the second-class Magistrate ii* there was sufficient evidence. 
The second-class Magistrate accordingly committed the case to the Sessions. 
Ileld, that the order of the District Magistrate was illegal. 

A Magistrate, to whom a case is referred, under section 46 of the 
T7 1 H Criminal Procedure Code (Act X of 1872) foren- 
Reg. V. Velayuaain, punishment, has no power to send the case 

4 I. L. R. Mad. 233. inquiry to another Magistrate. 

Statutes are not to be held to be repealed by implication unless the 
Sithapathi Nayudu repngnimcy between ILe new provision and the 
n R T T former statute be plain and unavoidable. Section 
V. ine yueen, o i. j* 39 gf the Letters Patent of 1865 empowers tlie Hi<r]i 
R. Mad. 32. Oouid; to transfer for trisil before itself an appeal 

to the Court of Sessions fiom the sentence of a Distinct Magistrate, and this 
power has not been affected by section 64 of the Code of Criminal Procedure,. 
1872, which authorizes the High Court to trtiusfer an ajqjcal from one 
subordinate Court of criminal jurisdiction to another. 

The High Court does not exercise its powers of transfer in a case of 
Arunachella Reddi foi’!?ery or perjury solely on the ground that the 
a. i. 1 . 4 .* 4 .* A a Judge who is to try the case has formed an opinion 

& Otners, petitioner , ^ 1^0 clocument has been forged or the perjury 

5 Mad. Rep. 212. committed. But when the transfer can he made 
without risk of any improper inteid’orenoc with the course of justiee, and with- 
out much inconvenience to the parties and witnesses, the transfer would be 
proper, not only as a fair concession to the accused person, but as a means of 
relieving the Judge from a position which he would himself desire to 


Reg. V. Velayudam, 
4 1. L. R. Mad. 233. 


Sithapathi Nayudu 
V. The Queen, 6 1. L. 
R. Mad. 32. 


avoid. 

When 


Proceedings of 10th 
Nov. 1870, 6 Mad. 
Rep. Rul. 2. 


5.S.t4., 
347, Act 
X.. l»83. 


a civil or criminal Court sends a case for investigation to a 
Magistrate under section 171 of the Code of Crimi- 
i of lOtn jjjj] Procedure (Act XXV of 1861) the Magistrate 
6 Mad. to whom the case is sent must himself hold the in- 
vestigation. 


Sec now 
S. 478» 
Act X., 
1882. 
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.s. 1 * 2 ; Section 273 of the Criminal Procedure Code (Act XXV of 1861) pa- 

pli^s only to Criminal cases brought before the Mo- 
i892^ Proceeuings of 17tn giytrate of the District &c., either on complaint pre- 
Jan. 1872, 7 Mad. f erred direct to such Magistrate, or on the report of 
Rep. Rul. 2. a police ofticer. There is no provision of the Code 

which authorizes a Magistrate acting under section 68 of the Code to refer 
the case for enquiry or trial to another Magistrate. Section 68 merely 
authorizes him to take cognizance of offences without complaint and to 
issue summons or warrant. 


The High Court will not, except on very strong and very clear grounds, 
Shankar Abaii Ho- f^‘^^^sfer a case from one Magistrate’s Cohrt to that 
, . Ti of another Magistrate. 

shing, 6 Bom. Rep. ^ 

Crown Cases, 69. 


Semhle : — That the case mentioned in section 147 of the High 
p /I c Court’s Criminal Procedure Act, X of 1875, must 
Reg. V. Ramaas Sa- to some question in the nature of a criminal 

maldas, 12 Bom. Rep. proceeding and not to a matter of a quasi civil 
217. character, such as the reference to a Police Magis- 

trate contemplated in section 115. 


!00, 849; 
347 , & 
S.42S, 
jLCt 
1888 . 


A Magistrate of a division of a district made over, under section 44 of 
Tr Traiiii A. ^ 1872, a case of theft for trial to a Ma- 

^ P All QAA ' ^;istrate of the third class, who was on tour in his 
I. L. R. All. 366. division, in the dischai'gc ol‘ his public duties. The 

latter, who had jurisdiction, found the accused person guilty, and consi- 
dering that the accused person ought to receive more severe punishment 
than he Avas competent to inflict, under the provisions of section 46 of Act 
X of 1872 suhmitted his proceedings to the former. The former thereupon, 
under the provisions of the same sections passed sentence on tlio accused 
person. Held, that the latter Magistrate was subordinate to the former, 
within the meaning of section 41 of Act X of 1872 and the procedure of 
the Magistrate was therefore according to law. Held; also that, assuming 
that the latter Magistrates was not “ subordinate” to the former, the pro^ 
visions of section 284 of Act X of 1872 would not have been applicable, as 
those provisions do not refer to the illegality of a sentence or to the case of 
a Magistrate transferring a case who has no power of transfer, but to the 
invalidity of a conviction for want of jurisdiction. 

Where a superior Magistrate, after taking the evidence for the prose- 

Kopaiu Kotaiya* and drawing up a charge, transferred the 

iT ^ proceedings to a subordinate Magistrate, and the 

another, petitioners, letter, after obtaining the consent of the accused, 
Weir, 355. proceeded to take the evidence for the defence and 

pass judgment : it was held, that the i)roceedings were void under section 
34, clause (1), and that the defect could not be cured by the consent of the 
accused. 
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A subordinate Magistrate in charge of a taluq, not being a Magistrate |oo,'2lb 
P Ramasami Aiyar charge of a dfvision of a district, has no power 
ft * Others aQCUSed ^ transfer a case under section 44. 

Weir, 236. 

A transfer of a case bj one subordinate Magistrate to another subor- 
Sabapathi Mudali, dinate Magistrate, though irregular, will not, in isw.** 

petitioner Weir 236 section 32, clause 1, render the proceedings 

void. 

A reference by a subordinate Magistrate under section 45 to a District 
Proceedings of 22nd Divisional Magistrate should be made by a brief 
Mnv Wai> report explaining the nature of ihe case. All the 

* * proceedings held by the subordinate Magistrate 

^ should be submitted for the information of his su- 

perior, who will nevertheless proceed altogether de novo. 

(Sec section 34G, Act X of 1882.) 

A Sessions Judge cannot return to the Magistracy for trial a case which 
lias been committed to his Court. Ho should try it 
Proceedings of 26th himself with reference to note 3 prefixed to the 
August, 1862. Weir, Scliedule of the Code, pointing ont to the Magistrate ; 

280. if necessary, that it ought not to have been sent up 

to the Coui’t of Session. 


PAEDON. 


A Magistrate is competent to tender a pardon to any person. The fact 
Ppo* V OIiiitiHpp such party being directly or indirectly concerned is^s. 

^ * • ft G the offence does not preclude him from being 

Un urn ISanerjee, o o. admitted as a witness for the Crown under section 
W. R. Or. R. 94. 209 of the Code of Criminal Procedure (Act XXV 

of 1861) (see also In the matter of Nistariiiee Dabia, petitioner, 7 S. W. 

R. Cr.R. 114). 


Where a person to whom a tender of conditional pardon has been 
Pao* V PafiimViAr extended is considered by the Sessions Judge not to iss3. 
■nh h * 14 . Q W P have conformed to the conditions under which pardon 
Dnoobee, 14 S. W. R. tendered, the Sessions Judge, in exercising the 
Cr. R. 10. power given him by section 211 of the Code of 

Criminal Procedure (Act XXV of 1861) ought not to try him along with 
the prisoners in whose case he has already given testimony. 


Application for pardon or mitigation of punishment for a political 
Vatr w PofAiTOo offence, (e. g.y for waging war against a Power in 
7 ft R alliance with the Queen) should be made to the 

Executive Government. 

100 . 
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Act 

im. 


A Sessions Judge is not competent, before a trial, to instruct a Magis- 
WiotoviTiAo nALia trate to tende'r a pardon under section 210 of the Cri- 

• r/ Q nr o n minal Procedure Code (Act XXV of 1861) . 

in re, 7 ». w. li. ur. 

R. 114. 

Held, that a Sessions Judge acted irregularly in at once trying and con- 
V ninvA Tioea victing a person who had been gi’anted a conditional 
" ^ pardon by the Magistra^te, and who had been sent 

& Others, 19 S- W. R. to the Sessions Court as a witness for the Crown. 
Or. 43. Tlie Sessions Judge was directed to order the Ma- 

gistrate to commit the accused to the Sessions for a fresh trial after hear- 
ing his defence and examining his witnesses. 


s. 83di At a Sessions trial the Judge, after acquitting the prisoner, passed an 
Empress v. Nobin- order withdrawing a pardon Jilrcady granted to an 
chundra Banikya 8 (who had given his evidence as such ap- 

T T P f* 1 Q prover before the Sessions Court), and ordered his 

1. L. R. ualC. obO. b. commitment. The approver was charged, tried, and 
0. 10 0. L. R. 369. found guilty. Held by Mttteb, J. that the order with- 
drawing the pardon and committing the approver was contrary to the pro- 
visions of section 349 of the Criminal Procedure Code (Act X of 1872) 
the words before judgment has been passed being words inserted in the 
section to put a limit to the time within which tlie power of withdrawal 
of the pardon confeiTcd in the Court of Sessions may be actually ex- 
ercised ; and that therefore the trial of the approv(U’ was illegal. The power 
of directing commitiiicnts conferred upon the Sesshms Court by section 319 
of the Criminal Procedure Code -can be exercised only before judgment has 
been passed. 

Held by Maclean, J. that it is not necessary that the order should be 
made before judgment is passed, but that it must appear to the Judge befoi’e 
he passes judgment, that the conditions of the pardon liave not been com- 
plied with ; and that, in the present case, it was impossible to hold, that 
because the actual order of commitment of the accused was written (al- 
though in the judgment) after the acquittal, therefore it did not appear to 
the Judge before passing judgment that there were grounds for his 
order. ^ 

Per Maclean, J. : — The High Court may, without reference to the Local 
Government, set aside a conviction made upon a trial improperly origi- 
nated. 


Act xl Pieli), j. : — There is a grave doubt whether the deposition of an 

iBw/ Jovudee Paramanick a'PP^^^ver, taken before the Committing Magistrate, . 
^ ^ . 11 * be used as evidence against his accomplices on 

& Otne^, Appellants before the Sessions Court, the conditional 

in re, 7 C. L. R. 66. pardon of the approver having been withdrawn. 
Where a conditional pardon, granted to an approver, is withdrawn under 
section 349 of the Criminal Procedure Code (Act X of 1872) by the Sessions 
^ Court, the Judge ought to wait till the conclusion of the trial of the accom- 

: ■ plices, and then, before passing judgment on them, if found guilty, proceed- 

against the approver. 
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Whefe a pardon was tendered by the Magistrate to a person snpposed 


Ad 


Evl- 

(]«nee 

Act; 


Empress v Asirhar ^ ^^en concerned with other persons, in offences, 

2 r T * p ® A 11 none of which were exclusively triable by Ihe Court aSoTs^ ' 
* * *“• of Session, and such person was examined as a wit- 

ness ill the case, held that, the tender of pardon to 
such person not being warranted by section 347 of Act X of 1872, he could 
not legally be examined on oath, and his evidence was inadmissible. Held, 
also, that the statement made by such person was irrelevant and inadmissible 
as a confession, with reference to section 344 of Act X of 1872 and section 
24 of Act I of 1872. 

A person accused of an offence was offered a pardon, the conditions of 
Reir V ^Hardewa which he accepted. On being examined he stated 
W P P Ai/ detail the circumstances of the offence, and named 
O N. W. r. Rep. All. prisoner as an accomplice. He afterwards re- 

tracted his statement. Held, that the statement 
could not be used as evidence against the prisoner. 


It is not competent to a Magistrate to convert an accused person g 357 
into a witness except when a pardon has been law- x-» 
fully granted under section 347 of the Code of 
Criminal Procedure (Act X of 1872). Evidence 


Reg. V. Hanmanta 
& others, 1 I. L. R. 


1862. 


Bom. 610. 


given by such a person who had received a pardon 


in the case of an offence not exclusively triable by the Court of Session, 
held not relevant, that person not having been acquitted or discharged or 
convicted. 

The power given to a Magistrate by section 209 of the Criminal Proce- g 537 

Proceedings of 26th (Act XXV of 1861; cannot properly be^cti; 

B exercised except With a View to the committal of a 

July, loDo. 6 maa. before a Court of Session. 

Rep. App. 4. q’liQ proceedings dated 10th November, 1864 (3 

Mad. Itep. Appendix 2) are not to be understood as authorising Magistnites 
to exercise the powc'r conferred by section 209, except, in cases which are 
to be sent for trial before the Court of Session. 

The provisions of section 209, Criminal Procedure Code (Act XXV of s. 837, 

Nov. 1864, 3 Mad. ^ 

Rep. App. 2. 

On a reference by a Session Judge, wbere certiiin persons were found ^ 537, 
Reg. V. Remedies & of gaming by a Full Power Magistrate, 

® .p solely on the evidence ot a person suppovsed to have 

Others, 3 Bom. Rep. concerned in offence whom the Magistrate 


Grown Oases, 59. 

Held, that 
which he t^^ies 
dure Code (Act 
Court of Session. 

73 


had pardoned. 
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as3». 

jLcb 

ms. 


A pardon granted under section 349 of Act X of 1872 was '^ithdrawli • 
HmwAsiftir ^7 Sessions Judge before the hearing of the 

12 O L R whole of the evidence, without proof that the state* . 

14 U. li. K. 44D, ment made by the person pardoned, was inconsistent 

except upon most immaterial points, with previous statements by him or 
contradicted by the evidence, and before any evidence affecting his veracity 
had been given. Held, that the pardon had been improperly withdrawn. 

A Sessions Judge cannot tender a pardon to an accused under section ; 
Queen-Empress v. Criminal Procedure Code (Act X of 1882), 

Sadhee Kasai & where the offence for which he has been committed 
others, 10 I. L. R. is not “ triable exclusively by the Court of Sessions.** , . 

Oalc.936. 


PRELIMINARY ENQUIRY. ‘ 

It is not necessary that the preliminary enquiry contemplated by sec- 
issar chota Sadoo Peadah Code of Criminal Procedure (Act 

V Rlinnhiifi niiiir*1rpr. XXV of 18(51) should be conducted in the presence 
o c” accused. All the Court (Revenue in this case) 

W ^ n R 2 ^ making the enquiry has to do, is to satisfy itself 

W. R. Or. R. R there are primd facie grounds for sending the 

case for investigation to a Magistrate, and the Collector is not bound to 
dispose of a case of contempt of the lawful a>uthority of a public servant 
under section 147, Act X of 1859, but it is discretionary with him to proceed 
under section 171 of the Code of Criminal Procedure. 


The Court declined to set aside the preliminary proceedings before the 
Govt. V. Mohesh Magistrate, because though there might have been 
Ghunder Baneriee & some irregularity in them, they had not been object- 
1 7 Q w R od to by the parties notwithstanding that they had 
Otners, l# o. W. R. opportunity of doing so. The decision in 

Or. R. 36. ' 12 S. W. R. 49 does not apply to a case where a 

charge was subsequently drawn up, giving the prisiuier full information 
of the offence which it was intended to prove, still less to an ordinary 
Sessions case, where the regularity of the preliminary proceedings is not 
in question under the plea of not guilty. 


' ClAp. 
'XVIII.* 
S.s.34j. 

‘ 900. 210. 
i 209, Act 
X., 1862. 


Where a Deputy Commissioner held a proceeding in which the accused 


was charged with forgery and using a forged docu- 
ment, and after calling on the accused during the 
enquiry to make a statement, but without calling on 
him to make any further defence, and after hearing 
the whole evidence both for the prosecution and for, 
the defence, discharged and acquitted the accused t 
Held, that there had been no tri.al, but that this was a proceeding undeir 
Chapter XII of Act XXV of 1861, that under section 202 of that Act, the 
Magistrate had discretion to examine the accused, and under section 207 . 
to examine witnesses on behalf of the accused, and under section 225 


Rajah Nilmonee 
Singh Deo Bahadoor 
V. Oomachum Roy & 
another, 19 S. W. R. 
Or. R. 49. 



PRELIMINARY ENQUIRY. 


iMagU when finding there was no sufficient ground for committing the 
accused to the Sessions, was coiripetent.to discharge and acquit him. 

The previous enquiry provided for by section 146 (Act X of 1872) 
llainkanta Sircar before a complaint is taken up, ought not to be made 
▼ Jadub Ohunder ^be accused has been brought before the Court 

Don Syiagel, 12 S. 

W. R. Or. R. 44. 

^ Where the Magistrate of a division held an inquiry, under section 135 


1882. ^ 


Troylokhanath Bis* ^be Criminal Procedure Code, (Act X of 1872) ^^ 
was ftRamohumBis- ii^to the cause of the death of a person found dead‘ 
was in re. 8 I L R suspicious circumstances, and, witliout making 

n 1 7AU • a o' V G* ^ specific charge against any person, drew up a report 
T V* « V* embodying the result of his inquiry, and sent the 

L. R. 59. report to the Magistrate of the district, and subse- 

quently proceedings were taken against one of the witnesses, which ulti- 
mately resulted in an acquittal. Held, by the High Court, that there being 
nothing in the language of section 135 requiring- the Magistrate holding 
such an inquiry either to make a report or to come to a finding, the report 
actually sent could not be considered as part of a judicial proceeding, and 
that therefore the High Court had no power to send * for it under section 
296 of the Criminal Procedure Code. No analogy exists between a Coroner’s 
Inquest and an inquiry into the cause of death under the Criminal Proce- 
dure Code. 

In an inquiry under Chapter XIX of the Criminal Procedure Code 

Proceedings of 3rd 1861) tUe defemluit should have an 

® opportunity of cross-examining the witnesses pro- 

Nov., looo. 4 JXiaa. against him, of making his own statement. 

Rep. Rul. 22. of calling witnesses in his own behalf. 

An omission on the part of a Sessions Court to hold the preliminary in- 

Kolanthey Gounden Pi'^scribod in section 471 (Act X of 1872) is 

“ ^ , not a sufficient ground tor reversing the conviction 

A anotner, Appei- omission does not appear to have affected 

lants. Weir, 403. merits of the case. 

An order made under sections 471 of Act X of 1872 sending a case for 
V Juala inquiry to a Magistrate is not necessarily bad be- 
^ * L p cause the Court did not make a preliminary inquiry 

Prasad, d l- •»> before making such order. The lasv requires only 
Oalc. 62. such preliminary inquiry “ as may bo necessary.” 

Held, therefore, where a Munsif, being ot opinion that both the parties 
to a suit tried by him had given false evidence therein on certain points, 
sent the case for inquiry to the Magistrate under section -171 of Act X of 
1872, with a proceeding embodying the facts of the case, and charging tlie 
parties respectively with giving false evidence on su<*li points, and there 
was nothing to show that any inquiry that the Munsif (iould have m . le was 
necessary, or would have put the Magistrate into a better position for deal- 
ing with the case than he was in, that the Munsifs proc' odiiigs were not 

because he did not hold a preliniina.ry enquiry. 


S.B. 176. 
430.438, 
.ActX., 
1882, 


opportunity of cross-examining the witnesses pro- 
duced against him, of making his own statement, 
and of calling witnesses in his own behalf. 
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POLICE. 

The police are not at liberty to bind a witness over to appear a month 
Reff. V. Bheem Man- date. Remarks on the insufficiency of the evi- 

jee *6 *8 W R. Cr R warrant a connction. 

52.' 


Where a man is grievously wounded in a riot, the police are bound to 
Reff. V Damoo Sinirh without taking into consideration who was the 
8 8 W R Gr R 36 * aggressing party. In the discharge of their duties, 

and ill the absence of any proof that they exceeded 

their duty, the police were held entitled to the protection of the Court. 


The police may, without any formal complaint, apprehend any person 

Reg. V. Ctowree Singh, property. 

8 S. W. R. Cr. R. 

28. 


The wounding of a thief by a chowkeedar to secure his capture held 
Reg. V. Protab Chow- the circumstances to be justihable. 

keedar, 2 S. W.R. Gr. 

R.9. 

Rf.iuarks upon the objectionable practice of permitting police officers- 
Reg. V. l ^nm Chun- conduct prosecutions in the Sessions Court. 

der Sircar, 13 S. W. 

R. Cr. R. 18. 


A Magistrate has no power to realize the cost of a police constable 
Reg. V. Rohini from an individual. 

Kant Ghose, 1 8. W. 

R. Cr. R. 15. 


One Dinanath Gangooly was a head constable in the Bengal Police 
Reg. V. Dinanath fhe District of Howrah. On the 2nd Sep- 


Gangooly, 8 B. L. R. 
App. 58 1 8. C. 17 8. 
W. R. Cr.R. 12. 


tember he was suspended by the District Superin- 
tendent of Police, and ordered to remain in the 
police lines. On the 2()tli of October 1871, he 
applied to the Deputy Magistrate, then in charge of 
the District, to be released from illegal restraint. He was then brought up 
before the Deputy Magistrate, who passed the following order on his 
petition : — I submit this for final orders of the District Magistrate. There 
IS' no one in Court to prevent petitioner’s free movement, or to show cause 
why he should not be free, therefore he may go with his pleader.” Subse- 
quent to this order he left the police lines. On liejiring that a warrant was 
out for his arrest, he, on the 30th November 1871, voluntarily appeared 
before the District Magistrate, who ordered him to take his trial under 
section 29 of Act V of 1801 for having disobeyed his superior officer, the 
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District Superintendent. On the above state of facts, the Magistrate on 
the. 4th of December 1871, convicted l^m under section 29 of Act V of 
1861, and sentenced him to pay a fine* of Rs. 30 or in default to undergo 
rigorous imprisonment for 20 days. Held, that after suspension, the appli- 
cant had ceased to be a police officer under section 8 of Act V of 1861, and 
the act complained of, having been committed subsequent to the suspension, 
the conviction under section 29 of Act V of 1861 was illegal. 

Radhu Singh was charged by the District Magistrate with haring com- 
Reff V Radhu Singh 8 offence punishable under section 29 of Act 

« j u* . An • ^ n V 1861 in that he did not take personally any 
1 »7 ft w ft ft* ' prompt action on first receiving information of a 
17 B. W. R. Or. R. 34. breach of the peace likely to take place. The de- 
fence was that, when the accused got information of the disturbance, he 
was at the time bond fide engaged as a police officer, in enquiring into the 
case of another party suspected of having committed an offence, and that 
he could not attend to anything else until he had finished the enquiry. The 
Magistrate, considering the defence to be no justification of the conduct of 
the accused in not at once repairing to the scene of the impending riot, 
convicted him under section 29 of Act V of 1861 and sentenced him to ri- 
gorous imprisonment for three months. The High Court was moved to 
send for the record of the case, and to quash the sentence on the ground 
that there was no evidence of any offence having been committed punish- 
able under section 29 of Act V of 1861 ; and that, it being an admitted fact 
that the accused was actually investigating another case, liis refusal to neg- 
lect the work he had in hand, and attend to another case, amounted to no 
offence under section 29 of Act V of 1861. 

Markby, J ‘‘I think 

that the defence set ui) by the prisoner was, if true, an answer to the charge, 
and one which, if true, ought to have prevailed. His defence was that he was 
engaged in investigating another case, that is to say, he was engaged upon 
one of the duties of a police offijjpr. He is charged with violating another 
of the duties of a police officer, viz,, his duty to prevent the commission of 
offences, and it is one thing to question the conduct of a police officer, as a 
police officer, in not leaving one case to interfere in another, and another 
thing to say that he is guilty of an offence under section 29. Before he can 
be convicted of an offence under section 29, it must be found that he is 
guilty of more than mere neglect ; he must be guilty of a violation of his 
duty, which must mean an intentional violation, and therefore it was neces- 
sary to enquire in this case whether or not the violation of duty was deli- 
berate and intentional, or whether (as the defence is,) however mistaken 
and erroneous it may have been, it was tin? result of his opinion that he 
ought not to quit the performance of one duty to perform another. There- 
fore I think that the defence set up by the defendant that he was acting to 

the best of his discretion, has not been disposed of 

I think, therefoi’e, that we are bound in this case to quash the conviction 
and order the prisoner’s release.” 

Where there is a primd facie case (of abduction in this instance) made 
Borodakant Moo- ^ Magistrate should send for the witnesses, and 

kerjee v. Kali Bhutta- opinion on the evidence, and not, merely 
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fe. 51, 
Cl. 4, 
\etX., 
1»82. 


chaijee Ss others, 9 S. on the strength of the police rej^ort^ reject the 
W. R. Or. R. 21. complainant’s petition and refer him to the ciTi| 

Court. 

The general exception provided by section 79, Penal Code and the. 
Sheo Surun Sahai conferred by clause 6,_s^tion 100 of the Code 


V. Mahomed Fazil 
Khan, 10 S. W. R. 
Cr. B. 20. 


B. 1*37, 
ActX 
IJIW. 


of Criminal Procedure (Act XXV of 1861) was held 

not to protect a police officer who did not act in good 

faith, that is, with due care and attention. The 
clause 5, section 100, Cf>de of Criminal Procedure 
refers to property which is proved to have been stolen, and not to anything 
which a police officer may choose to imagine has been stolen. 

A police officer negligently or improperly submitting an incor;rect report 
Boroda Kant Moo- ^ local investigation iiixy be punislied under sec- 

^9 of Act V of 1861 in casBS where the proof 
^ ^ is insufficient to bring the case under section 218 

15S.W.R.Or.R.17. of the Penal Code. 

Mere rashness or negligence on the part of a police officer before 
Reg. V. Bolaki Lall ordering tlie search of a man’s house for stolen 
io Q TXT TP ri u *7 * property, does not constitute an oifence amounting 
1 ^ 0 . . . r. n. 7. ^ violation of duty under section 29, Act V of 1861* 

The violation there intended must be wilful intentional violation of some 
clear duty or other. 

-Where a Sub-Trispector of Police is charged with 
having detained prisoners for more than 24 hours, 
it is not necessary for the Crown to prove that he 
detained them with a guilty knowledge, as section 
124, Act X of 1872 imperatively lays down that 


Per CrLiOVER, J. : 

Reg. V. Basooram 
Dass, 19 S. W. R. Cr. 
R. 36. 


Reg. V. Junglelall, 
19 S. W. R. Or. R. 
40. 

from duty of another 


accused persons are on no account to be detained beyond that time except 
under si)ecial order of the Magistrate, — which was not obtained in this case. 

Where a chowkeedar was charged under section 218, Penal Code, with 
having made a fiflse entry in a cliowkeedaree at- 
tendance-book, with a view to support a charge 
which was made agfiinst a Sub Inspector of having 
made a false report regarding the length of absence 
chowkeedar, it was held that the intention was too 
remote to fall witliiu section 218. 

Under Act V of 1861 a police officer is bound to communicate informa- 

Syed Futteh Mahom- ^ bis superior officer regarding the commis- 

^ . . oi c Sion of a not affecting the public peace, and to make 

ed, petitioner, 21 B. entry tliereof in the diary which he is required 
W. R Or. R. 30. by section 44 of that Act to keep, and the omission; 

to give such information brings him within the purview of section 177 of 
the Penal Code. 

Under section 23, Act V of 1861, a Police officer is not bound to arrest a 

Grishchtinder Nun- person apinst'whom no proceedings have b^n di- 
wiau\/uuuwA MU rected if he believes that he has not sufficient 
dee, petitioner, 26 S. for aipprchendiug him. 

IV • R. Or. R. 8. 



POLICE. 


676 



The failure of a police constable to resume his dutj on the expiration 
V Janoke* leave, doCb .not constitute an offence under 

oath Qupta, 6 1. L. R. ^ 1®®^ (Police Act). 

Oalo.626; 8. 0.‘ 8 6 
1 R. 56. 

A chaukidar, or village-watchman, is not legally bound as a public ser- 
Smpreas ▼. Kallu jk ^ apprehend a person accused of committing 

8 1 L R outside the village of which he is chaukidar, 

ail an ' • . • person not being a proclaimed offender, and not 

having been found by him in the act of committing 
such murder, and consequently such Chaukidar, if he refuses to apprehend 
such person on such charge at the instance of a private person, is not 
punishable under section 221 of the Penal Code. 

Circumstances may exist in which a special order of the nature con- 
it T» » 4 -n templated in section 162 of the Criminal Procedure 

Reg. Y. BUgunatu (Aet XXV of 1861) may properly be passed ; 

Pershad, 3 N. w. P. for instance, if, in the case into which the police are 
Rep. All. 275. inquiring, the suspected or confessing parties have 

voluntarily offered to conduct the police to a place where the stolen proper- 
ty will be found, and such offer cannot be carried into execution within the 
limited period of twenty-fou^j hours, the powers which the above-mentioned 
section confers on a Magistrate may be rightly exercised. 

But to return accused persons to the p'^lice, that they may be forced to 
give a clue to the stolen property, is to abuse the provisions of section 1.62, 
with a view to the breach of the injunctions of section 140 of the Criminal 
Procedure Code. 

Section 42 of Act V of 1801 has no bearing on, or connection with, sec- 

Reg. V. Hazar Mir 
Khan, 7 N. W. P. 

Rep. AIL 237. 

The prosecution of a police patel, for an offence committed by him in 
Imperatriz V. Bhag- official capacity as such, needs no previous sanc- 

, ATT B provisions of the Bombay Village Police 

wan JJO^a, 4 l. Xi. a. ^f 1867 ) section 9 as amended by the Bom- 

, Bom. 357. Police Amendment Act (I of 1870) render a 

TOlice patel removable from his office without the previous sanction of 
W)vemment and, therefore, section 460 of the Criminal Procedure Code 
(Act X of 1872) does not apply. 

By Madras Act III of 1865 a native Deputy Magistrate has power to 
Proceedings of 7th **'7 police officers above the rank of a piivate charged 
T«i« loan A Mail with offences under the Madras General Police Act 
jniy lbb 9 , 4 mao. (XXIV of 1859)%iotwith8tandiug the proviso in sec- 
Rep. RnL 64. tion 50 of the latter enactment. 
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A European British, subject was convicted by the Cantonment Magis- 
PvApaadinva of lOfli trate under section 48 of the Police Act (Act XXIY 

T noiTA B. lut A of 1859). Held, that the Magistrate had no juria- 

June 1870, 5 Mad. diction. 

Rep. Rul. 26. 

Accused, a police constable, was convicted under section 44 of Act 
Proceedings of 9th of 1859 (Police Act) of ceasing to perform 

Aiicr 1 Q 71 a A duties of his office. The evidence showed that 

® ® ^ JM.aa. YiQ had gone to sleep while posted as a sentry over 

Rep. Rul. 31. the jail. Held, that the accused was not guilty of 

the particular species of offence of which he was convicted ; he was, how- 
ever, guilty primd facie under the section. Going to sleep whilg on guard 
is an offence punishable under section 10. 

There is no Act of the Legislature which empowers either the District 
Magistrate or the local Government to define a 
Proceedmgs of 25th for the purposes of section 48, Act XXiy 

Aug. 1871. 6 Mad. 1859. 

Rep. Rul. 34. 

A police constable was tried and cimvicted by the Assistant Agent of 
Vizagapatnm under section 44 of Act XXIV of 
1859, and sentenced to fine and imprisonment. On 
appeal, the Agent reversed the conviction and sen- 


Proceedings of 10th 
Nov. 1871. 6 Mad. 

Rep. Rul. 45. tence on the ground that there had been irregularity 

of procedure on the part of his Assistant in not recording evidence for the 
prosecution, and in only taking down, the substance of the prisoner’s state- 
ment, and not the full statement as made. Held, that the question was, 
whether there had been such error and irregularity on the part of the 
Assistant Agent as to prejudice the accused and to occasion a failure of 
justice. That if not, the order reversing the conviction was rendered bad 
in law by sections 426 and 439 of the Criminal Procedure Code, (Act XXV 
of 1861). That the accused did not appear to have been prejudiced. Con- 
sequently, the order of the Appellate Cout was set aside and a re-hearing 
directed. 

Section 44 of Act XXJV of 1859 (Police Act) applies only to police 
j 1 f Ai. officers enrolled and appointed in the manner pre- 

ProceecUngs of 11th g^ctions 8, 10 and 11 of the Act. Vilhige 

Marcn, 1872. 7 Mad. Kavalg^irs not being so appointed are not punishable 
Rep. Rul. 4. under section 44. 

Accused, a police constable, was on duty at the outer gate of a Centre 
u A- Quitting his post inside the gateway and 

rroceettings ^ leaving the gate open he went to sleeji outside. For 
June, 1872. 7 Mad. violation of duty, he was convicted and sen- 

Rep. Rul. 7. tenced under section 44 of Act XXIV of 1859. 

Held, that the conviction was legal. 

Accused was convicted under clause 1, section 48 of the Police Act, 
1 A 4 . 1 . The facts f<fiiid were that he rode an untrained 
Proceedings oi 14tn could not control, in the public 

street. Held, that the evidence warranted the con- 


Aug. 1872, 7 Mad. 
Rep. Rul. 10. 


viction. 
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An order issued under soctiou 28* of tlie Bombay District Police Act 

Aeg. V. Bapi\ji, Gan- 1807) need not be in writing— disobedience to 

garam, 7 Bom. Rep. verbal order ^iven under that section is punishable 
Grown Gases 2* * under section 20. The words of section 28 of the Dis- 

• * trict Police Act, which authorise the police “ to keep 

order in the neighbourhood of places of worship during the time of public 
worship,*’ confer upon the police a power of regulating traffic, and putting 
a stop to noises, in the neighbourhood of places of worship during the time 
of worship, but do not limit their general powers of keeping order at and 
within all places of public resort, temples, jatras, or the like, when ne- 
cessary. 

Conviction of a Police Patil for neglecting to repori an encroachment 
Reg V Ukha Sav 7 villagers on the f>ublic road reversed. 

Bom. Rep. 

Oases, 88. 


p as the circumstances of the case did not bring it 

Urown T^vithin the provisions of section 9 of Bombay Act 
Viri of 18C7. 


Section 27 of Bombay Act VI 11 of 1807 does not empower the police to 
Reg. V. Lukhma pi'^^bibit the.usc of music in private houses. 

Ohango, 9 Bom. Rep. 

153. 

A police officer (Chief Constable) being authorized by Law to depute 
p ^ his subordinate to proceed to the place where crime 

uovti. V. K.^amut reported to have been committed c annot be suj)- 
Khan, 1 N. W. P. Rep. posed to have contitivened the Law by not pro- 
(Agra) 1. ceeding to the spot himself ; and therefore the con- 

viction of the prisoner on the charge of wilful violation of duty was 
illegal. 

Held, that the summary conviction and punishment of two police offi- 
Tr under section 29, Act Y of 18(>1 by a Canton- 

UOVX. V. Wranareeiau Magistrate Avithont formal trial, was irregular 

& another, 1 N. W. illegal. Held, also, that although the Magis- 

P. Rep. (Agra) 24. tratc of a district is comj)eteiit to ord<u* the removal 
of any particular case from the lilc of a subordinate Court to his oavii, it is 
doubtful Avhctlicr he can by general proceeding direct the transfer of cases 
which have no existence and which arc not pending bed'oro any of his sub- 
ordinates. Held, also, that a Cantonment Magistrate has power to try cases 
under section 29 of the Police Act Avithout complaint. 

Section 29 of Act V (B. C.) of 18()1 is not applicable to i)ersons who are 
_ . not xmlice officers. AVluu-o a Mag-istrato acting 

^ Ram Rumar, peti- mex^cly on certain information contained iii a letter 
tioner, in re, 10 0. L. addressed to him couAdeted a i>ersoii for obstruction 
R. 521. and nuisance, the High Court set a,side the convic- 

tion on the ground that there was no complaiul au<l no evidence. 

The Mysore Police do not ansAvoi\tlie descripticfti of x>ublic serA^ants 

jfc. within the mcauir’g of the Penal Code. 

, ^Venkatigadu & ^ territory is 

others, Appellants. ^ police officer Avithiu the meuning of section 
WeiTj 130. 353 ^ Indian Penal Code. 

74 
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Where an official who assumes or discharges police functions has not 
been enrolled and has not received a certificate of enrolment, he^ is not a 
police officer in the execution of his duty so as to affect third parties. 

No person who has not been duly appointed under section 2 of Act 

Proceedings of 28th can be held to be a police 

® officer within the meaning of section 44 of the Act. 


June, 

550. 


1861 Weir, 


Police officers are liable to punishment, under section 44 for neglect 
Qi« 4 . of duty defined in section 23 of the Act, notwith- 
Procee<hngs of 31st the repeal of the latter section.. 

October, 1865. Weir, b i' 

551. 


Proceedings of 3rd 
October, 1878. Weir, 
55a 


The ruling in VII 
followed and affirmed. 


M. H. C. Eep. App. VII 


Sessions Court has not jurisdiction to try a person accused of an 
oifence under section 43 (Act XXIV of 1859) . The 


Proceedings of 29th 
March, 1978. Weir, 
554. 


trial should be held before a Magistrate. 


(assuming him to be empowered by law to make a 
search) has a discretion, on sufficient grounds ap^ 
pearing, to refuse to search a house and a refusal in 
such circumstances to make a seareh is not a viola- 
tion of duty punishable under section 44. A dis- 
continuance of a duty undertaken without proper authority is also not a 
violation of duty within the meaning of the section. 


A police officer 

Proceedings of 19th 
Feb. 1880. Weir, 
554. 


Proceedings of 21st 
July, 1879. Weir, 
555. 


Section 46 (Act XXIV of 1859) construed. 


Procedure to be followed in enforcing a sentence of fine adjudged under 

Proceedings Of 22nd 
April, 1879. Weir, 

559. 


Proceedings of 10th 
March, 1880. Weir, 
560. 


Section 48 does not authorize a sentence of 
whipping. 


Cutting meat in a public street is not an offence punishable und^^. 
Proceedings of 16th section 48, clause 1 of the Police Act, , . 

Nov, 1879. Weir, 

662. 
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J. M. a clerk in the Police Magistrate’s office, having been convicted 
Jndoonath Hooker- section 2 of Act XLVIII of 1860, as a person 

laa ir, .o employed in a police office, a rule for quashing the 

S “ re, Bourkes con^c^on was made absolute. Held i^That the 
Jtep. iBD. words “ police office ” in section 2 of Act XLVIII 

of 1860, do not apply of a Police Magistrate. 


PEOSECUTOE. 


Private prosecutor not allowed to appear on a reference to the High 
V Ramiai Ma- Court, under section 43 l! of the Criminal Procedure 


Code. 


Reg. V. Rqfqjai Ma 
zumdar, 6 B. L. B. 

Ap. 46. 

A counsel or pleader is entitled to appear and act on behalf of the 
Ohandicharan Chat- prosecution in the criminal Comts. 

teijee v. Chandra 
Kumar Ghose & 
others in re, 5 B. L. 

R. App. 70 ; S. C. 14 

S. W. R. Or. R. 23. 

A private prosecutor cannot move a Court of Sessions under section 419 of 
the Code of Criminal Procedure (Act XXV of 1861) 
in a case which is not before that Court in appeal, 
though he may do so under sectio.i 435 of that Code 
in cases in which the Court of Sessions can inter- 
fere. A private prosecutor has no righl to be heard 
befoi’e the High. Court in a ease in which he could 
not be heard in the Sessions Court. 

who is also a Magistrate, cannot investigate a case 
against one of his subordinates in the Eegistry 
Office uJid afterwards himself try and convict him. 


Sudduruddeen Sircar 
V. Ram Joy Mojoom- 
dar, 14 S. W. R. Cr. 
B. 51:S.C.6B. L. R. 
Ap. 46. 


A Snb-Registrai', 

Bharut Ohunder Sein, 
petitioner, 14 S. W. 
R.0r. R. 74; S. C. 8 
B. L.R. 423 note. 

An advocate of the 
Oungadhur Sircar, 
petitioner, 23 S. W. 


High 


Court may ap])ear on behalf of tlie prosecu- 
tion ill the Court of Sessions and conduct the pro- 
secution witlioui bein^ specially empowered by the 
Magistrate of the district for that purpose. 


R. Or. R. 14. 

With the exception of the Advocate-General, Standing Counsel, Go- 
Bmpress V. Butokris- vernment Solicitor, or 
to Dass Ss another, 6 specially empowered by 


l.L.R.Oalc.59;S. 0. 
6 0. L. a 374. 

sidency Magistrate. 


other olHcer generally or 
the Local Goveriuneiit in 
that behalf, no person, whether counsel or attorney, 
can claim the right to conduct the prosecution of 
any criminal case without tlie periuissiou of the Pre- 


S. 423 & 
8. S.436, 
4SS, Act 
X., 186:;. 
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DIGEST OE CKTMINAL CASES. 


Dinkar & others, 8 
Bom. Rep. Orown 
Oases, 126. 


Appoilltmenl of tllC Magistrate^ ^llO the first instanco had tried and 
Reg. V. Eashinath convicted •the accused, to be Crown Prosecutor to 
conduct an inquiry subsequently directed in the 
same case, censured as being unprecedented . and 
objectionable. A public prosecutor should be with- 
out a personal interest in the cases which he con- 
ducts. Prisoners should be allowed to have free converse with their vakils 
out of tlie hearing of tlie police officers in charge of such prisoners. 

It is undesirable that Magistrates whose decisions are under appeal, 
or who have been engaged in promoting the prosecution, or police officers 
concerned in a case, should sit on the Bench beside, or converse privately in 
Court Avilh, the Judge who is engaged in trying the prisoner’s. appeal. If 
the Appellate .Judge wishes to ascertain any facts relating to the case from 
the Magistrate who convicted the accused, he should examine the Magis- 
trate upon oath or solemn affirmation in the same manner as an ordinary 
witness. 


493 ' 2 ?fi’ Whether or not a private complainant is permitted, under section {>9 

Ai?'- Narayan M. Pendshe Code of Criminal Procedm-o (Act X of 1872) 

' • 11 Ti to conduct a case as prosecutor, he may instruct 

"Om. xiep. CQunsel who shall be entitled to appear under No. 7, 
102. Chapter XI of the High Court Rules, and the Public 

Prostvutor may, thereupon, avail himself of the Counsers services under 
seel 1< Ji GO. The effect of section 2.‘15 of the Code, read with sections 59 
and ()0, is to ircike <ivery case tried by the Court of Session, a. case falling 
within the provisions of section GO, that is to say, the Public Prosecutor 
may thereupon avail In’mself of the services of Counsel retained by a private 
individual, and in so doing, he does not deprive himself of the management 
of the case. Whore the assistance of Counsel has once been accepted, that 
assistance is not excluded at the stages of the trial (summing-up hy the 
prosecutor and liis reply) to which sections 251 and 252 apply. 


RECOGNIZANCE. 


Rccogiii /uncos are not mjcessary from j)ersons acquitted by the Sessions 

Reg. V. Annund - 

Chunder Chucker- 
butty, 3 S. W. R. Or. 

33. 


S. S.112, 
118, Act 
X.. liibll. 


A charge of criminal trespass and mischief was dismissed. Thereupon 
Reg. V. Ohowdry, 2 Magistrate recorded an order in the presence of 
B L R* Ann 28 * both parties, calling on them to show cause, on a 

’ day fixed, why they should not enter into recogni- 

zances to keep the jieace. TTddy it was not necessary also to issue a sum- 
mons to them under section 2113 of the Criminal Procedure Code (Act XXV 
of 18G1). 



EECOGNIZANCE. 


681 


The estreating of recognizances is a proceeding resorted to •where pet- 
Reg. V. Dassoo Man- have undertaken to give evidence in a cri- 

jee *11 S W R Or enquiry have failed without just excuse to ' 

' .... have thus created an obstruction to 

public justice, but where a Magistrate thinks it 
proper to estreat their recognizances, he ought to allow them an opportunity 
of justifying their default. 

After calling upon a person, under section 282 of the Code of Criminal u 7 ; ^ci 
Reg. V. Deo Nnndun Procedure (Act XXV of 1861) to sIioav came why he 

should not enter recognizances to k(»ex) the peace, a 
Sing, 12^8. W. R. Or. Magistrate should not order the defendant to enter 
16. into such recognizances without taking evidence, or 

making enquirj^ whether the defendant had committed any act which might 
probably occasion a breach of the peace. 

The order of the Magistrate directing the prisoner on the expiration of 
Reir V Gen doo Khan his sentence for the offence of criminal trespass, to 
* * execute personal recognizances to keep the peace, 

7 S. W. R. Or. R. 14. ^g^g ujiheld as legal and necessary. 


Before a recognizance can be forfeited, it must bo proved that the 
P K n Ph h accused has either personally broken the peace 

a 1 1*1 «s abetted some other person or xiersons in breaking 

Sanayal, 11 S. W. R. mere fact that the accused is a servant 

Or. R. 62. of one of two rival parties for whose benefit the 

breach took place is not sufficient. 


A siu’cty who was bail for an accused xierson having failed to iiroduce 
Reg. V. Durga Das ajipointed, the Deputy Magistrate 

JlhnffanharnM 7PT Ordered that the bail-boiid be forfeited, and a war- 
MUTiiacnaijee, f u.u. attachment and sale of the 

tl. Ap. o I. moveable property, first, of the accused, and secondly, 

of the surety. No recognizance had been signed by the accused, and no 
notice had been given to the surety to show cause. Oji a reference by the 
Magistrate, the Deimty Magistrate’s order was set aside as being illegal. 


A. was bound over to keej) the peace for a year. 

Reg. V. Ealinath 
Biswas, 6 B. L. R. Ap. 

116 & 15 S. W.R.Or. 

R. 18. 


Before the expiry of 
the i)eriod he was ijivolved in fi-esh disj)uies Avith 
other xiersons. The Dei)uty Magisti\ate, instead of 
referring the casii to the Court of Session under 
section 298 of tliij Code of Criminal Procedure, 
(Act XXV of 1801) directed A. to enter into another 
recognizance for a further period of one year. ZTch/, the order was illegal. 

A Magistrate has no power to make an order that an accused x)erson 
Reir V LallBeharv enter into a bond to keox> ^he peace until after 

Singh* others, HR adjudication tk.t it is uoccssury for the preserva. 
W P n p Rn ’ peace to take a bond from him, and until he 

W. R. Ur. R. 60. ig satisfied on that point, unless there is an admission 

by the party against whom the order is to be made. 


S. 12^ 
Act 2 
im. 
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DIGEST OF CniMlNAL CASES, 


Where a surety conditioned that he would be responsible for the con- 
Pa0> V IVTawa Tall tinned presence of an accused person at one Court 
1 Q w P Pi- » M (Nowadah) it was held that the surety was released 

. W.Jt. ur. n. Oo. f^Qin liability under his recognizance by the per- 
mission which the Court at Nowadah gave the accused, without the surety’s 
consent, of leaving that place on business, and also by the subsequent 
transfer of the case to another Coui-t. 


168 Jut ^ which is made over for investigation to the police, the prose- 

x,i8M. -p-j- „ PftriiTi TaIo cutor and his witnesses should be required, under 

^ if Q OT p p flection 161 of the Code of Criminal Procedure (Act 

p XXV of 18G1) to enter into recognizances to attend 

• and give evidence. 

A recognizance binding over an accused person to appear to answer a 
charge should specify the particular day on which he should be in attend- 
ance in Court. 


s.noi 
Aet X., 
1882. 


Reg. V. Torab Ou- 
jar & another, 3 N. 


Where a prisoner, in addition to a sentence passed upon him, is required 
to furnish security for his good behaviour, under 
section 296 of the Criminal Procedure Code (Act 
WPP lOfi XXV of 1861) for a period of one year, his imprison- 

W. P, R. 126. meiit in default of providing such security must 

commence to run from the date of the order to furnish security, and cannot 
be directed to run from the expiry of the sentence passed upon the prisoner. 

It is not necessary that there should be a conviction of rioting in order 
Reff V Seetaram admit of a Magistrate taking recognizances to 

SuS,lk.MT.S..Or. “-e poace. 

B. 45. 


S.S. M4, A. executes in District T. a recognizance to keep the peace towards B. 
D-n, - ci,aTn Ciin aftcrwards convicted in District S. of having 

1882 . V. &nam pun- B. in that district. Held, A. had forfeited 

aer Unowanry, 2 R. recognizance, and the MiJgistrate in District T. 
L. R. Ap. Or. 11. could proceed agninst him under section 293 of Cri- 

minal Procedure Code (Act XXV of 1861), 


J. dissentients^ the report of a police officer, though it 
justifies the issuing a summons, is not sufficient 
ground on which to bind a man over in a recogni- 
zance to keep the peace. The Magistrate must 
adjudicate on the question whether there is reason- 
able ground for believing that the defendant is likely 
to commit a breach of the peace, after taking evi- 
dence in the prcs.cnce of the person charged, and 
giving him an opportunity to cross-examine the wit- 
nesses. 

The onus lies on the person who has obtained the 
summons to prove that the defendant is likely to* 
commit a breach of the peace. 


Held, (Gloveu, 

Behari Fatak v. 
Mahomed Hyat 
Khan; A. D. Dunne 
V. Hemchandra 
Ohowdry; Gov. v. Be- 
hari Lall Brojobasi, 
4B. L. R. F. B. 46; 
8. 0. la 8. W. R. Or. 
60. 
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An unproved charge of false imprisonment is not the credible informa- 
Koshnb Ohtinder contemplate* in the law, on which a Magistrate 

Sftndyal & 3 others recognizances to keep the peace. 

6 8. W. R. Cr. R. 1. 

Before a Magistrate can declare that recognizances to keep the peace 
Kalikant Roy Ohow- been forfeited, he must record legal evidence in 

dry in the case of, 3 
B.L.R.Ap.156; S O. 

12 S. W. R. Or. R. 64. 




the presence of the accused, proving that he was 
about to do sometliing which would cause a breach 
of the peace. 


On the application of A. a recognizance was taken from B. that he 
Jaha Bux v Gov would keep the J)eace for six months under a penalty 


expiry of 
there was 


the period B. 
a forfeiture of 


of Es. 500. Before the 
assaulted C. Held, that 
the recognizance. 

a dispute likely to cause a breach of the peace must 
be first proved by legal evidence before the Magis- 
trate can proceed to call upon the parties to enter 
into recognizances to keep the peace. The report 
made by a police officer that there is a likelihood of 


6 B. L. R. Ap. 66 ; & 

16 S. W. R. Or. R. 14. 

The existence of 

Abhaya Chowdry 

V. T. Brae, 6 B. L. R. 

Ap. 148; S. 0. 16 S. 

W. R. Or. R. 42. 

dence to prove the existence of any dispute likely to cause a breach of the 
peace. 

It should appear on the face of a Magistrate’s order that he had re- 
BirreshureePeshad & credible information that the persons ordered 

to enter into their recognizances were likely to com- 
mit a breach of tlie peace, or to do any act that 
might probably occasion a broach of the peace. 


there being a breach of the is not legal evi- 


another, petition of, 
6 S. W. R. Cr. R. 93. 


A Magistrate cannot bind down pai’ties to keep the peace beyond the 


Rally Churn Sing v. 
Banker Singh & 
others, 7 S. W. R. Cr. 
R. 26. 


term of their first recognizance, without proceeding 
as prescribed by section 290 of the Code of Criminal 
Procedure (Act XXV of 1801). 


Where a Magistrate who apprehended a breach of the peace, eventually 
Chowdhry Sheo discharged the recognizances which he had compell- 
ed the parties to give, it was held that he exceeded 
his jurisdiction when he also gave directions as to 
the disposition of the property in dispute between 
the parties. 


Nundun Prosad v. 
Chowdhry Nil Eanth 
Prosad, 13 S. W. R. 
Cr. R. 44. 


In a case in which an accused was charged with voluntarily causing 

Mamoodeen Bhina, e^evous hurt, the Magistrate convicted liim of that 
IQ a w offence, and also ordered him to furnish recogm- 
^utioner, lo ». W. g^nces to keep the peace ; Held, that as the Magis- 
jEI. Cr. R. 73. trate had jurisdiction under Chapter XVIII of the 

Code of Criminal Procedure (Act XXV of 1861) to pass the latter order 


vnU 

Act X., 





8.S. IIJ, 
113, Act 
1C., 1883. 


S.S. Iu6, 
107, 120. 
1S3, Act 
X., 1882. 


S. a. 107 . 

117, Act 
X., 188«. 


S. 123^, 
Act X., 
1H82. 
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DIGEST OF CRIMINiLL CASES. 


dhry v. Eknath Gu- 
rain, 16 S. W. R. Or. 
R. 43. 


Gobind Sooboodhee 
& others, petitioners, 
15 S. W. R. Or. R. 56. 


regarding recognizances, the Sessions Judge couW not, on appOftl, tvhilfl 
upholding the conviction for grievous hurt, cancel the order as to taking 
recognizances, the evidence on the record being sufficient for that purpose. 

The summons to a person to show cause why he should not bo required 
Eooiyebehari Ghow- furnish recognizances to keep the peace should, 
under section 283, Code of Criminal Procedure (Act 
XXV of 1861) set out the substance of the informa- 
tion against him. When the party summoned shows 
cause, the Magistrate in taking evidence should look 
not merely to the question of possession, but also whether he is satisfied 
that there was a probability of a breach of the peace. 

An order calling for recognizances under' section 280 or for security 
under section 281, Code of Criminal Procedure (Act 
XXV of 1861) must be passed at the time of deci- 
ding the original case. If no such order is then 
made, subsequent iiroceedings must be taken under 
section 282 and the parties summoned to show cause. 

Per Ainslu, J. ; — In a case in which proceedings are taken for forfei- 
Jehan Buksh, peti- recognizances, the person against whom they 

Q -m tj are held is competent to give evidence on oath on 
2 4 his own behalf. 

Or. a.. 87. Quaere ; — When recofinizanccs are forfeited is a 

Magistrate bonnd to forfeit the whole amount of the bond, and is the ijower 
of ix'ducing the sum to a penalty corresponding to the breach of the peace 
confined only to the GoTornment. 

It is illegal and contrary to the provisions of section 282, Code of 
Ram Ooomar Boner- Criminal Procedure, (Act XXV of 1861) to take 
Tia'oTi PatioI recognizances trom one person, in order to prevent 

T.’ 1 we w another from committing a breach of the iieace. 

Singh Deb, 17 S. W. ^ 

R. Or. R. 54. 

Notwithstanding that a person has been bonnd down by bond to keep 
the peace for a stated period, a Magistrate has 
power, under section 290 of the Code of Criminal 
Procedure, (Act XXV of 1861) to increase the amount 
of the security required before the expiry of that 
period. 

Where a person has been bonnd down by recognizance not to'coinmit a 
Haranchunder Roy breach of the peace, the amount of the recognizance 
1ft q W cannot bo recovered from him if he is guilty of an 
peiixione , . . as theft, which does not amount to a 

R. Or. R. 63. breach of the peace, or which is not likely to occa- 

sion a breach of the peace. 

Parties who are not stated by a Magistrate to be likely to commit a 
Reff V Omertolall & breachofthepeace,ortodoanyactthatmayprobab- 
® g ly occasion a breach of the peace, cannot be called 
Buseerooaaeen, ly d. to enter into recognizances to keep the peace, 

sirnidy because they did not interfere when they 


Gooroo Dass Roy, 
petitioner, 18 8. W. 
R. Or. R. 57. 


W. R. Or. R. 32. 
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might hare done so between the persons actually quarrelling? so as to pre- 
vent a riot, their laches in this respect not bringing them within the pur- 
view of section 282, Code of Criminal Procedure. 


A person was bound down under recognizances to keep tlie peace 
Zearuddin Howla- Ma jesty’s subjects for a period of one 

dar, petitioner, 19 S. 

W. R. Or. R. 48. 


year. Some time afterwards he wrongfully confined, 
and extorted a sum of money from two ryots, who 
were supi^oscd to have coninuttod theft on his Innds, 
he being for such offence fined and his recognizances forfeited. Held, that 
the matter ought to have ended with the line. For the ry<>ls not havi>ig 
offered any resistance no breach of the peace took x>l‘^ce, and the amount 
of the recognizances could not be taken. 


Although a Magistrate may summon a x>CTSon on credildo information p.g 107 ^ 
to show cause why he should not be bound over to 
koox> the peticc, he c-aniiot, under section 491, Code 
of Criminal Proeednre (Act X of 187-) bind over such 
person to keex) the pe«ico until he Iims inljudieated on 
evidmiee produced before liirn by the pi.n’son accused. 


Reg. V. Isreeper- 
shad Singh, 20 S. W. 
R. Cr. R. 18 ; S. 0. 9 
B. L. R. App. 44. 


The notice to the accused should give him sufficient time to come in to 
produce his evidence. 

On a conviction for criminal trosjiass under section 117, Penal Code, the 
Reg. V. Jhapoo & Joint^Mugistratc added to the s(mtence of iiu[>fison- 
on Q W P * ment an order that the xndsoners should give recog- 
n R ‘^' 7 ^ * * * nizances to keex> the x)eaco. The Sessions Ju<lge 

or. K. o7. recommended that the order as to recognizances 

should be quashed, as criminal trespass was not one of Iho olfmices detailed 
in section 489, (Act X of 1872) for which such rocognizaiice could be taken. 
The High Court declined to act on this recommendation, holding that there 
was nothing illegal in the Joint-Magistrate’s order, the conduct of the ac- 
cused clearly xjointing to an intoution to commit a breach of the x)cace. 

No order requiring j^ersonal recognizance to keep the 2 )eace can he 
passed under Act X of 1872, section 489, unless the 


1J.1 120, 

A.i X., 


Sahebdi v. Kuran& 
another, 21 S. W. R. 
Or.R. 37 . 


accused has been convicted of rioting or any other 
offence. 


B. S.lPt', 
123 , 120 , 
Act X., 
16 & 2 . 


The powers contained in sections 390 and Jl97 of the Code of Criminal 

ITHatn Proaflrt IVTiin Pi’oc'eduro extend not only to recognizances taken by 
^sio CTOsaaiunn ^ Magistrate for the appearance of an accusoil person 
die, petitioner, 22 o. X)y ^ surety under section 125, but also to such re- 
W. R. Or. R. 74. cognizances when taken by a [lolice officer. 

The High Court reduced the amount of recognizances required in this 
T«n ,, ‘’iise as it was very much in excess of, and out of 

00 o* pTopertion t,o the moans of tlie i)art.y aoensed, seo- 

ulDDOn, S. W. R. Oode of Criminal Procedure requir- 

Or. B. 74. ing that the Magistrate should look to the means of 

the party ordered to find sureties. 

76 


f>. b. 614, 
ib». i:g, 
Jv.-t X., 
ibM’. ' 
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B.B. ioa« 
128, 180. 
A 107, 
JLct X., 
1882. 


Act X of 1872, section 489 cannot be applied to cases wheere tKere is rl" 
Bait it TTiir iTiir* Only a possible apprehension of future breach of tile o- 
• n * • a OT breach appears to the Magistrate to., 

man Dassia, 1^4 Q. W. likely, he can apply to the oflicer having authO* / 
R. Or. R. 10. proceed under section 491. 


as. 106 . 
128, Act 
Z.,1882. 


In the absence of any evidence rendering a breach of the peace pro^ 
Reg. V. Gossain bahle, a Magistate is not justified in calling upon 
Munraj Pooree. parties to show cause why they should not enter into’: 

Reff V Gossain and on their failure, to make an order :! 

Luciimee Narain under Act X of 1872, section 490. 

Pooree & another, 24 
S. W. R. Or. R. 23. 


After sum moiling a person to show cause why he should not enter into 
Gossain Luchmun bond to ke(^p the pefice, the Magistrate cannot bind 
Per shad Pooree & person until he adjudicates on evidence 

others v Pohoon Na- person is likely to commit a 

• M -nJ breach of the peace, 

ram Pooree, 24 S. W. 

R. Or. R. 30. 


rS. 490. 
Act X., 
1882. 


A party cannot 

Huree Mohun Mul- 
lick V. Kalinath Roy, 
25 S. W. R. Or. R, 15. 

breach of the peace. 


he called upon, under Act X of 1872, section 391 to 
enter into recognizances to keep the peace, unless 
the evidence points to some specific conduct or act 
on his j)art from which a reasonable or immediate 
inference can be drawn that ho is likely to commit a 


Where information of a probable breach of the peace is first laid in 

AhAnn\ Bnri A-nthPri Seueral terms anJ in subsequently supported by evi- 
ADaoo isa 1 0 e s, which is given in the presence of the prisoners 

petitioners, ad S. W. particularly implicated by it, the case for a 

R. Cr. R. 50. demand for I'ocognizances may projierly rest cn the 

whole evidence taken in the case, but when a Magistrate calls upon persons 
to show cause why they should not be bound down in their own recogni- 
zances to keep the peace, he cannot go beyond the requisition, and on the 
adjudication of the matter order them to furnish other securities besides. 


B. 123, 
Act X.. 
18B2, 


Under section 290 

Reg. V. Kumodini- 
kanb Banerjee Chow- 
dhry, 9 B. L. R. App. 
30; S. 0. 18 S. W. R. 
Cr. R. 44. 


of the Criminal Procedure Code, (Act XXV of 1861) 
an order to execute a second recognizance during 
the time the first recognizance is in force is illegal; 


The High Court has no power to reduce the amount of recognizances 
Empress v. Nurul which ha ve been forfeited but in a case of hardship 
Huqq & another, 3 I. matter should be referred to Government. 

L. R. Calc. 757 ; S. 0. 

2 C. L. R. 408. 
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A Magistrate is not justified in forfeiting a recognizance under section 
VmMfAaa w X of 1872 unless the party charged with ' 

A tf A T ^ breach of the peace has had an opportunity of 
Cnunaer DUtt, 4 1. li. cross-examining the witnesses, upon whose evidence 
R. Calc. 865; 8. 0. 4 the rule to show cause why the recognizance should 

^ g%An ^ j. £ i i i 


O.L.R243. 


not be forfeited has been issued. 


' When a Magistrate has before him the fact that a person convicted by 
Onm T olio offcncc attended with violence was under re- 

nam ununaOT iiaua cognizance to keep the peace, and does not neverthe- 

. in re, 1 0. L. R. 134. lesa proceed to forfeit such recognizance, it must be 
held that ^je thought it unnecessary to do so. Proceedings taken after the 
lapse of a considerable period are bad arid contrary to the intention of the 

law. 


On the 20th of April 1877, A, was bound down to keep the peace for 

Parhutti Churn Bose f 

jpr in vA Q r« convicted of an offence and sentenced therefor to line 

T R anfi ^ imprisonment, but no order was mad (5 for the 

L. R. 406. recovery of the jienalty, tho\igh the Magistrate 

knew that the recognizance had been forfeited. On the 2ncl of April 1878, 
the Magistrate at the instance of a third party, called iipoji A. to shew 
cause why the penalty of the recognizance should not be paid, and a warrant 
for its recovery was issued on tlie Gfch of June 1878, Held, that the war- 
rant must be quashed, on the ground, that the Magistrate h iving iiillL(*ted 
a sentence of fine and imprisonment with the knowledge that tin* recogni- 
zance was forfeited, he was not competent to inflict a furtlier penalty on a 
re-consideration of the circumstances. 


Where the penalty under a recognizance bond has been forfeited, neither 
Naki Hazi in re 8 0 Magistrate nor the High Court has power to 

L. R. 72. 


reduce the amount of the penalty. 


The report of a Subordinate Magistrate is such ‘‘creditable informa- 

■Bij 4 . 4 . 1 , •! tion,” within the meaning of section 282 of the Code x.,*i88». 

Nellikel Eaattnil of Criminal Procedure (Act XXV of 1801) as to 
Itti Pungy Achen, 2 authorize a Magistrate to summon an individual in 
Mad. Rep. 240. the report and require him to enter info a I'eeogai- 

zance to keep the peace, although the report does not suggest that a re- 
cognizance should be required, but suggests other means for the prevention 
of disputes and the preservation of order. 

A Subordinate Magistrate has no power under the provisions of the 
Criminal Procedure Code (Act XXV of 18<3l) to 
Proceedings of 31st take recognizances from a complainant and witnesses 
Oct. 1868, 4 Mad. to appear on a cm'tain day before a Magistrate of co- 

Rep. Rul. 17. ordinate jurisdic tion and recognizances thus taken 

cannot be forfeited. 
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fi. sit, 

X., 

1862. 


A SubordiiKito Maglairatc lias no power to order a recognizance execut- 
PrAPooiliTio-a nf cd by a pr#secutor before a Police Station officer, 

nn+ A lur^ A Winding himself to appear before the Subordinate 

» * p 1 1 ft Magistrate, to be forfeited on the failure of the pro- 

Rep. Rul lo. secutor to appear. 


Where a defendant charged with an offence bound hitnself to appear 
Proceedings of 9th l^efore a Sub-Magistrate on the 10th June and the 
April 1869 4 Mad defendant did appear on that day but made default 
P 1 44. outlie 11th of June on which the case was called. 

Rep. RUl. 44. Held, that there was no forfeiture of the recognizance. 

In such eases section 210 of the Code of Criminal Procedure (Act XXV of 
18G1) requires that the Magistrate shall form a reasonable opinion that 
there has been wilful default before issuing process to enforce the penalty. 

Dofondants were charged with theft, and on their appearance before 
the Subordinate Magistrate on 1st May, were bound 
over by recognizance to appear from that date until 
the close of the trial. On the 2nd May when the 
case was called on, defendants were not present, but 
they appeared on the 3rd. Tlie Sub-Magistrate heard what they had to say 
and directed the penalties on the forfeited recognizances to be levied from 
the <h‘feTidants. Held, that there was no ground for the interference of the 
High Court as a Court of Revision ; that there was nothing illegal in 
reqiii. LTig defendants to execute such a bond, and that no notice was neces- 
sary before proceeding to enforce the penalty. 


Proceedings of 17th 
Nov, 1871. 6 Mad. 
Rep. Rul. 39. 




A Magistrate has not power to mitigate the penalty entered in a recogni- 
AnnnirmniiQ 1 PnTYi ^.aiicc boiid. Siicli boiid must be cnforcod to its full 

-loo * amount, unless C over iiment forego a portion of the 

Rep. 138. ^ 

A conviction of house-trespass by a Subordinate Magistrate was reversed, 
Poo* V PliJiQlrflv TT nppeal, by the Magistrate of the District who, 
irii V op ’On directed the Suliordinate Magistrate to 

RnarKar, f; om. Rep. recognizance bond, m the sum of Rs. 50 from 

Crown Cases, 1. accused, that he would not, for one year, enter 

the house, find would not commit a. breach of the peace : Held, by the 
High Court that the order directing the recognizance bond to be taken 
sbould be set aside, as having been improperly made by the Magistrate in 
the fibscneo of ihe accnsi'd, ami u]>ou the suggestion of his adversary. 

Smihle^ the order was also illegal, {is not authorized by section 280, or 
any other section of the Code of Criminal Procedure. 

Held, that where the personal attendance of an accused is dispensed 
T 11 ui, • recognizance bond, if such is deemed neces- 

Reg. V. Laliubnai gary, should be taken from him, and not from his 
Jassubhar, 6 Bom. agent, binding him (the accused) to appear, either 
Rep, Crown Cases, in person or by an agent ; and that a Magistrate has 
64. no legal authority to secure the attendance of an 

agent by such a bond. 
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Ordef of District Magistrate, requiring certain persons to enter into 

z _• j -I 1 


Reg. y. Dalpatram 
Pemabhai, 5 Bom. 
Rep. Grown Cases, 
105. 


recognizance and iind security to keep the peace, 
reversed, as such order appeared to have been made 
without any legal evidence having been taken and 
recorded, as required by section of the Criminal 
Procedure Code (Act XXV of ISfU), 


A Magistrate ought not to direct a party to restore a road and canal to 
tj their former state, and to show cause wli}^ he should 

Keg. • not enter into recogjiizances to kee]:> the peace with- 

Afzul & another, 7 S. oiit hearing such party. 

W.R.Cr.R.59. ” ^ 


^ wliicli tlic suretu's should be bound in a case 

^ Otners, peuuoners, section 28-1 of the Code of CriminaJ Procedure 

Judoonatn Roy OC XXV of 1801). Under the provisions of section 

others, petitioners, 293, a Magistrate cannot direct the I’orfeiture of a 
19 S. W. R. Or. R. 1, portion of the penalty. Where the amount of the 
recognizances were wholly o\it of proportion to the nature of the dispute, 
and to the means of the parties, the High Court held they could not inter- 
fere, but the Goverment might be moved in the matter. 


Abasu Begum v. 
Umda Khanum & 
another, 8 I. L. R. 
Oalc. 724. 


a nr, 

jLCtX^ 

1882. 


A statement by a private person not upon oath or solemn affirmation is 
Reff V Jivanii credible information, upon which alone a Magis- 
a trate should issue a summons under section 282 of 

iunjl, b jsom. Kep. the Code of Criminal Procedure (Act XXV of 18(51). 

Crown Gases, 1. Semhle .* — A report by a subordiiitite Magisteite 

of facts within his knowledge would be credible information, upon which 
such summons might issue, but would not be sufficient ground for a final 
adjudication under section 288. 

In order to warreant an adjudication under section 288, there should be 
a judicial investigation, and the order should ho passed upon legal evidence 
duly taken and recorded. 

A Magistrate has no jurisdiction to call on a person who has entered 

tt^ into a recognizance bond, under section 403 of the 

• Code of Criminal Procednro (Act X of 1872) to pay 

in re, 11 Bom. Rep. pcmalty or show cause why ho should not do so, 
170. without previous primd fade proof, hy which is 

meant evidence on oath, that* it, has been forfeited. Section 502 of the 
Code of Criminal Procedure. 


fi.S. 107. 
117, Act 

X.i 1882 . 


A Magistrate should have due regard to the circumstances of the case 
Nilmadhub Ohosal moans of the parties wlu'u fixing the amount 


The words of section 492 of the Code of Criminal Procedure (Act X 


of 1872) are directory, and not imperative ; and an 
omission to insei’t in a summons under that section 
the amount of the recognizance and security required, 
will not invalidate any subsequent proceedings bind- 
ing over the parties to keep the peace. 
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An order directing certain persons to enter into recognizances of 
Reg V Moonee eadi,* conditioned to keep the peace for the 

Doobey Aethers, 2 N. summoning them 

m p p caase why they should uot he required so 

w. r. Rep. All. lo9. j^g irregular, and will be quaslied. 

A Subordinate Magistrate cannot bind over witnesses by recognizances 

Pwceedingsofisth to appear before himself. The pro^r course to 

M h 1868 A Mad ®^'orce attendance is by summons, and, if that fails, 
marcu, iHb». 4 raaa. waiTaiit. 

Rep. Rul. V. 

Act xT An order estreating a recognizance or a bail-bond must be made upon 
Moheshchundra Rov evidence duly recorded in the case and not upon 
A another petitioners evidence taken in other cases. Where a Ma^strate 
• iAn T -D K-i niakes an order forfeiting a recognizance under sec- 
m re, lO U. L. R. o^l. gQ2 Criminal Procedure Code (Act X of 

1872) the terms of the section must be strictly followed. It is not compe- 
tent to direct tluit in default of pii.yiiient, the person whose recognizance is 
forfeited slionld he imprisoned, without first issuing a warrant for the at- 
tachment and sale of tlieir immoveable property. 


Eecognizances for attendance before the Sessions Court are to be taken 
Proceedings of 19th from the witnesses present before the commit- 
Oct. 1876. Weir, Magistrate. 

361 . 




RECOED. 

The power granted to the Civil Courts of calling for and inspecting the 
Reg. V. Jumden ^ I^revious trial, is one that ought to be 

Sins'h 12 S W R Cr ^^^^’cised with the greatest caution, and does not 
^ * .... extend to criminal proceedings. 

There ought to be only one Sessions record, which should be continuous, 
Reg V Belash Mo- should contain accurately and consecutively the 
snlmanv' 14 S W Cr proceedings in the trial, including the 

^ -vv.ur. examination of the accused. 

R. 4o. 

Documents wliich form the basis of a chfirgo against a prisoner should 
Reg V Rutton buried among a mass of papers in the nnthee, 

Meah, 8 S. W. R. Or. 

R.67. 


but should be put either in the calendar or by tliem- 
selves in an envelope, or in some conspicuous part of 
the record where they would be seen at once. 

The principal documents in a Sessions case should be put in a promi- 
Reg V Sheikh place on the record, and not buried in a mass 

Bheekun, 8 S. W. R. 

Cr. R. 30. 


of psipei’b. 
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^ , The dying declaration of a deceased should form part of the Sessions 

‘ Reg. V. Soymnber * • 

fiingh & others, 9 S. 

W. B. Or. R. 2. 

In a case of false evidence the record of the case in which the evidence 
Reg. V. Unnoo Pa- given should always be sent up. 

toonee, 3 S. W. R. Or. 

R. 15. 

A Sessions nuthee should contain the record of the defence set up by 
Gopal Haj{am Case prisoners in the Sessions Court. Points out how 


Of, 16 
R. 16. 


S. W. R. Or. 


such record is to be m ide up with reference to sec* 
tions 372, 373, and 374 of the Code of Criminal 
Procedure (Act XXV of 1861), 

The Magistrate’s record of the proceedings prior to cominitinent should 
Reg V Kasim Ali forwarded to the High Court. 

& others, 15 S. W. R. 

Or. R. 67. 

The signature of a Magistrate to a warrant of coTurnitinent under sec- 

SiihramaTiva Avvar Criminal Procoaiiro, 1872, 

BUDramanya Ayy^ summary trials 

y. The Qaoen, 6 1. L. myier the provisions of Chapter XVIIT of the Code 
R. Mad. 396. of criminal Procedure, 1872, the record in non-ap- 

pealablo cases and the judgment in appeaLtble cases must be written by the 
Magistrate. A Magistrate in such cases is not authorized to depute duty to 
a clerk, nor to affix his signature to the record or judgment l)y a stamp. 

The High Court will not order a copy of the Judge’s notes of the evi- 
B « , , deuce and proceedings upon conviction in a criminal 

Reg. V. bUDDayya furnished to the prisoner on the ground of 


S.9. 

2H», 29a» 
Act X., 
lb«5. 


8 . 394 , 
Act X •! 
1882 . 


alleged probable hardship. A primd facie- case as to 


Gaundan, 1 Mad. 

Rep. 138. the in’egnlarity of those proceedings, or t^e illega- 

lity or impropriety of the sentence or order, must appear, before the Coirrt 
will eji.ll for or direct a return of the record of the proceedings. 


REFERENCE. 

A prisoner in claiming the “ right of reference to the Sndder Court ” does 
_ not lose all right to the opinion of the Judge, and to 
Reg. V. Chukkun, 3 appeal on the facts upon a trial by jury. 

8. W. R. Or. R. 68. 

A Magistrate of a district, before whom a complaint had been made, ^ g 

without complying with the provisions of section 66 i««. Aet 
bwar Ohundra Kqer ^f A.ct XXV of 1861, sent the petition to be dis- 
V. Umesh Ohundra posed of by a Deputy Magistrate not authorised to 
Pal in re, 8 B. L. R. receive complaints without reference from the Dis- 
19. trict Magistrate, ivho tried and convicted the 

offender. 
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BTOKST OP CRIMINAL CASES. 


s. 9.3^;, 

349, Aufc 

X., 168 £. 


. ST*/, 
<'t X , 
I ids. 


s.s..34r, 
349, Act 
X., lb«2 


6. 3'»/, 
Act X., 


Held, per Kemp, J. that compliance with the provisions of section 66 of 
Act XXV of 1861 made the subseqpOiit proceedings void. 

Held, per Ainslie, J, that the order sending the petition to the Deputy 
Magistrate for disposal gave the latter officer power to receive the complaint 
under section 66 B. of Act Vllt of 1869 and that the subsequent proceed- 
ings therefore were valid. 

Reg V Shobrattee ^ reference to proceedings in a former case de- 

Sheiki ’e S. W. R. ^ inegular. 

Cr. R. 2. 


A Sessions Judge ought not to refer to the High Court, under section 

Sreekissen v Juir- Criminal Procedure (Act XXV 

i«i t. Q G iw case of a prisoner, who has appealed to 

n « Mfters, » b. W. himself. 

B. Or. B. 9. 


Held, that a Subordinate Magistrate acted correctly under section 277 
Nidree Telhinee, of «;« Code of Criminal Procedure (Act XXV of 
ftaei. nf 1 1 G w Q lool) ui retcrnug a case, not to the Magistrate of 
uase 01 , IJ. b. . tt. the district, but to the Assistant Magistrate in charge 
Or. R. 7. Qf sub-dirision to which he was attached. 


The taking by the Sessions Judge of a different view of the evidence 
Ramuhun Mundle f’^om that taken by the Magistrate 's not ground for 


& Others, 18 S. W. R. 
Cr. R. 39. 


a reference under section 434, Criminal Procedure 
Code (Act XXV of 1861). 


Where a case is referred to the High Court under section 287, Act X 
Reff V Jaffir All Court is bound, under section 288 of 

.. iif' \n a -HT D Cic case, although the con- 

& others, 19 »• W. B. yiction was by the verdict of a iury. 

Cr. R. 67. 


Thd High Court 

SobilDass v. Chun- 
der Deb & others, 20 
S. W. R. Cr. R 16. 


refused to interfere on a reference made to it by a 
Deputy Commissioner in a case wliich was sent up 
for heavier punishment to the Deputy Commissioner 
under section 46, Code of Criminal Procedure (Act 
X of 1872) by a Magistrate of the second class ; as 
the Court was of opinion that the Deputy Commissioner instead of referring 
the case, ought under that section to have tried the prisoners himself, and 
convicted them of any offence wliich he thought was made out against them 
by the evidence. 

In a case referred to the High Court under section 263 of the Code of 
Reg. v.Ramchum Ch-iminal Procedure (Act X of 1872) because the 
/lu on Q XKT n Sessions Judge ailrered trom the verdict of the jury, 
UJKWe, o. . It. High Court held that it was for the Government, 
Cr. R. 33. the appellants, who asked for a conviction, to begin 

and satisfy the Court that there was a case calling upon the prisoner for an 
answer. 
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A Sbi^istrate should, under section 296, Code of Criminal Procedure 
(Act X of 1872) lexeroise a discretion as to whether 
ne will refer a c^e to the High Court, and is not 
bound to refer everj case in which he may detect an 
error. Letter No. 480, dated 19th May 1865 (3 S. 
W. It. criminal letters, p. 6) explained. 


Mibarnn Ohunder 
Stass y. Bhuggohatty 
Ohtihi Ohattexjee, 20 
8. W- R. Or. R. 40. 

Where a Sessions Judge considers that a judgment or order is contrary 
Raikisto Paul v Nit* ^ punishment is too severe, he 

tvannnd Paul ftA S should report the ut-ot-^^-Ungs to the High Court in 
w n rh. p m manner prescribed by tn,. '^’rcular Order of 16th 

w. H. ur. tt. ou. 1853 ^ which is applicable to references under 

section 296 of the present Code of Criminal Procedure (Act X of 1872). 

A District Magistrate being of opinion that the Sessions Judge had, on 

SmnrAAd v Paniliill o-PPea-l, improperly set aside a conviction made by a 
amp ess y. nammu, Cantonment Magistrate, referred the matter to the 
o 1. L. R. UalC. 875. High Court under section 297 of the Code of Crimi- 


/is 

JLek 

188^ 


nal Procedure (Act X of 1872). 
make such a reference. 


Held, that the Magistrate had no power to 


a 4W, 
Act 
1882. 


b.430. 
Act X., 
1882. 


One of two prisoners, who were tried jointly before a Bench of Magis- ^ 
notHH trates on the complaint of the District Magistrate, Aotx‘, 

<vi A p T p OAR appealed to the Sessions Judge, and was acquitted, 

1 re, D J* il. . District Magistrate thereupon, under sections 

296 and 297 of the Criminal Brocedui’e Code, (Act X of 1872) transmitted 
the proceedings in the case to the High Court, and asked that they might 
be quashed on the ground that there had been been a failure of justice. 

Held, that the Magistrate was not competent to refer the proceedings of a 
superior Court to the High Court. 


It is not competent for a Magistrate, to whom a case has been referred 
Tlnlfi Piiniioor rr wilder section 46 of the Code of Criminal Procedure, 
B^girat Sircar & f f ^ retmn tbe case to the referriug 

** A n T p 07A Magistrate on the ground that- in his opinion the 
Otners, 6 0. L. R. 276. latte> has power to pass an adequate seiitenc6. All 
orders passed after- a cade has been so returned, are illegal. 


S. S.347. 
349, Act 
X., 1882. 


A Court of Session, after it had asked the assessors their opinion in a 
v Pfiim whicli was being tried by it, suspended the 

fimp • P trial of the case and made a reference to the High 
pingn, 2 1. Jj. R. AU. (jQijjit under section 226 of Act X of 1872, on a 
• •I* question of jurisdiction which had arisen in the 

trial of the case. Held, that it was not intended that that section should be 
80 used, and the Court of Session must dispose of such question itself. 


s. 4S8, 
Act X., 


The Magistrate of the District, on a complaint being presented to him, 
pii 4 iroyAA has no power to refer the petition to a Subordinate 
Reg. V. cniKaree ]y[j|,gigtrate for triaLuntil he has himself reduced the 
^ JfftWaD ADdOOUa & examination of the petitioner into writing, in ac- 
7 tfusamat Bttdho, 4 cordance with the provisions of section 66 of the 
. K W.F. Rep. All. 88. Criminal Procedure Code (Act XXV of 1861). 

76 

la Bmpress v. Bhup Siagb, lias l, for “ faction 326, A ot X, of 1872," read Sectiou *' 296.*** 
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s. 8. HI, Under section 273 of the Code of Criminal Procedure (Act XXV of, 

T'mi. Proceedings of 23rd ^ fnJU>ower Magistrate may refer for enquiry 

March 1869. 4 Mad. Subordinate Magistrate criminal cases, that ia, 
P Rul 40* * prima facie any criminal case. The reference may 

^ * be for enquiry or for trial by the Sub-Magistrate or 

with a view to commitment either to a Court of Session or the High 
Court. 

Where a case was refen^ed by a second-class Subordinate Magistrate to 
of 8th officer, under section 277 of the Code 


B.S. 349. 

347, Act ^ 

X, 1882 . Proceedings 


NOVa 

Rep. 


1870. 5 
Rul. 43. 


Mai. 


of fefiTninal Procedure (Act XXV of 1861) the High 
Court were of opinion that the Divisional officer was 
bound to form his own judgment and pass sentence 
on the case. 


Section 23 G. of the Code of Criminal Procedure (Act VIII of 1869) 
makes the Magistrate of a District competent to 
refer cases under section 273 of the Code to a Divi- 
sional Magistrate exercising full powers. 


S. 8 . IS. 

17, Act 

x.,i8its. Proceedings of 23rd 
April 1872, 7 Mad. 
Rep. Rul. 5. 


8.8.181, 
200, Act 
X., 1882. 


Section 44 of the Code of Criminal Procedure (Act X of 1872) confers 
PT*A/»Ao/iiTi<ra nftKfh authority on one Subordinate Magistrate to refer 

X FT mr j anotlier Subordinate Magistrate a case referred 

June, 1874. 7 Mad. ^ disposal. 

Rep. Rul. 33. 


Held, that the Magistrate of a district to whom a case has been sent 
Reg. V. Dipchand for investigation by a Civil Court 

V. 1 A 11 R Magistrate P. P. and the latter has, there- 

Khushal, 4 J5om. Kep. umler nucfi circumstances y no jurisdiction to take 

Crown Cases, 30. up the case without complaint made to him. 


The case of a prisoner accused of the offence of attempting to cheat 
o .. Wall ro«iQ+ii personation was referred for trial by the District 
Reg. V. Vis Magistrate to a Magistrate F. P. who, without a 

Daulatrav, 4 Bom. complaint being made to him, convicted and sen- 
Rep. Otown Cases, 33- tenced the prisoner. The conviction and sentence 
were conlirmed by the Sessions Judge. On application to the High Court 
to annul the conviction, on the ground that the Magistrate F. P. had no 
jurisdiction to try the cas(i, the Court refused the application, as the ques- 
"i* tion of jurisdiction had not been raised before the Sessions Court. 


A Subordinate Magistrate has no power to refer a case, which he has 
Rfiff V Ba^U valad himself jurisdiction to try, to a Magistrate F. P., 
J16g.^ . ® and the latter has, therefore, nnder such circumstances, 

Owsan et al., 4 Bom. jurisdiction to take up the case -without a com- 
Rep. Crown Gases, 34. plaint being made to him. 


8.S.8i9, 
847. Act 
3L, 1882. 


Held, that a Magistrate F. P., though empowered to hear appeals is 
u Wti thereby placed in the position of the Magistrate 

ei. B D district, and that, therefore, Subordinate 

Shabaji, 5 Bom. Rep. Magistrates should not refer cases, under section 
Crown Gases, 47. 276 of the Code of Criminal Procedure (Act XXV 
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1861) to such Magistratie, but to tlie Magistrate of the district to whom 
alone they are subordinate. • • 


Magistrate 


Where, on appeal from a conviction by 

Refir* V. Ohanveraya 
bin Ohanbasaya, 5 
Bom. Rep. Crown 


a Subordinate Magistrate, the 
of the district is of opinion that the 
offence which the evidence brings home to the pri- 
soner is not triable by a Magistrate, and that an 
- illegality has been comniitted, he should refer the 

Oases, 65. matter for the orders of the High Court, under sec- 

tion 434 of the Criminal Procedure Code (Act XXV of 1861) ; such Magis- 
trate cannot himself, under section 427 annul the conviction, and direct the 

committal of the prisoner to the Court of Session, upon the proper charge. 

• 

Held, that the Magistrate of a district before whom a crhninnl case is 


Reg. V. Krishna Pa- 
rashram et al, 5 
Boin. Rep. Crown 
Cases, 68. 


See now 
B.b. m, 
43S. Act 
X., 1882. 


brought, eitlier on coiiiplaint prefta’red directly to 
such Magistrate, or on the rei)ort of a police officer, 
cannot under section 273 of the Criminal Procedure 
Code, (Act XXV of 1801) refer such case to a Ma- 
gistrate h\ P. 


S.S. 192, 
200, Act 
X., 1883. 


A Magistrate F. P. though executively inferior to the Magistrate of the 
district, is not a Suhordinat^e Magistrate ” within the" meaning of Chap- 
ter XVI of the Criminal Procedure Code, nor is he ‘‘ immediately subordi- 
nate to the district Magistrate, within the meaning of section 434 of the 
same Code. 


Reg, 

thu, 


A Subordinate Judge finding that a j)erson had made a false verifica- 
\r Wa pbiiut, seut liis case for investigation to a 

’ 1 * p Magistrate of the district, who refused to investi- 
7 Bom. Rep. ground that the alleged offence was 

Crown Cases, 29. one triable exclusively by the Court of Session, to 
which the Subordinate Judge himself should, under section 173 of the Code 
of Criminal Procedure, (Act XXV of 1801) have comniitted it. Hold, that 
the Magistrate of the district was bound to proceed with the investiga- 
tion of the case according to section 10 of Act XXlll of 1801. 


S. 478, 
Act X., 
1892. 


It is competent for the Magistrate of a district, to refer for trial to a 
Poo* V Mancrla Full Powcr Magistrate, a casc Submitted under sec- 347 ,' A*t 
w -D^ tion 270 of the Code of Criminal Procedure, to such 
Bnuiia et ai. 7 Bom. Magistrate of the district by a Subordinate Magis- 

Rep. Crown Cases, 69. trate. 


Where a Magistrate of the district thinks that in any casc tried by a 
Reg. V. Kala bin Magistrate subordinate to him, a failure of justice ^ctxl 
Hari Oarna et al 7 occurred in consequence of the latter not com- 
^ ‘ mitting the accused for trial to the Court of Session, 

Bom. Rep. Crown should refer the case, with an expression of his 
Oases, 72. opinion, to the Session Court, Avhich has power, 

under section 4*35 of the Code of Criminal Procedure (Act XXV of 1801) 
to direct a tojnmitment to the Session Coui*t for trial. Section 435 having 
been altered by Act VIII of 1869, it is no longer necessary to refer such 
cases to the High Court, as required by the Courts ruling in Reg. u, Chaii- 
vir&yfi bin Chanbasfiya, (5 Bom. Rep, Crown Cases, 65). 
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A Full-Power Magistrate lias no authority to refer for disposal to a 
Eeg. V. Papidio ^'^^ordinai^^gistrate a complaiut made ori^n^j 

Uatholo, 9 Bom. Rep. 

67. 


^ VA liRIWV Ml 

to such Full-Power Magistrate. 


The ruling in High Court Proceedings dated 8 Noyember 1880, followed. 

Velayudam, accused. ®®P- -^PP- 

Weir, 241. 


537 ^ Where a Subordinate Magistrate, having found certain persons guilty 
^eef*' Proceedings of 15th offence, submitted the proceedings tok Superior 

July 1878 Weir ^^gistrate for more severe punishment, and his 
® • proceedings were returned to him as defective, it 

was held, having regard to section 464 of the Code, 
that it was open to the Subordinate Magistrate to come to a fresh and differ- 
ent finding as to the guilt of the accused. 

A District Magistrate should refer to the High Court all cases in which 
Proceedings of 27th considers the orders of a Subordinate Court iUe- 
Oct 1880 Weir 315 High Court to determine whether 

* ’ or not the illegality requires correction. 


REMAND. 

A remand of a case under section 422, Act VIII of 1869, can only be 
AnniivniniiQ raafl ^ purpose of taking further evidence and cer- 

B L n. An Or 62 * result thereof to the Appellate Court, and 

x». Ii. li. Ap. \j • 04. purpose of retrying the case upon such 

fresh evidence. 

After remand under this section, the Appellate Court can only try the 
case as an ordinary appeal, and has no power to enhance the punishment. 

A Magistrate is not at liberty to retain an accused person in custody, 

Znhuniddeen Hos- ®*i®*i* ?P®^ ^ P’^P®’’ after ^ng, 

• OR siiffioient evidence given on oath or solemn affirmar 

sem, petitioner, 2o tion. 

8. W. R. Or. R. 8. 


S.4W, 

JlotX., 


Where a person had been found guilty by a Magistrate of the offeppe 
ndai OhandMukho- intentionally omitting to give information of an 
M o w T offence which he was bound to give, and on appeal, 
^ ^ * ’ * the Judge found that there had been no evidpnoe 

H. App. 31 . given of the omission, held, per IKdur, J. J;.' 

contra) the Judge could not remand the case for additiohal enq^uiry tlhl^. 
section 422 of me Criminal Procedure Code (Act XXV of 1861). '* ■\ 
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Held, that the order^ of a Magistrate sanctioning the detention bj the 
V. Surkva ^ accused person for an indefinite period 

mtWA niiaini K illegal. At the expiration of 24 hours from the 

^ arrest, the accused must be brought before 

Kep. Urown uaees, 31. a Magistrate, who can then remand for a period not 
exceeding fifteen days, under section 224 of the Crimintil Procedure Code 
(Act XXV of 1861). No remand without a hearing can last for a longer 
period. 

A remand cannot be granted in the absence of the prisoner. The 
Proceedings of 10th* of a remand is that a prisoner is brought up 


June, 

277. 


1C67. Weir, 


and re-committed to custody. 


EETRIAL. 


The Sessions Judge on appeal, without trying the merits of the case, 
V nnoAa-raa reversed the Magistrate’s conviction in a case of 
Reg. V. theft upon a point of law, reading the Penal Code 

ChOWkeedar, o o. W. light of his knowledge of the English law. 

K. Or. R. 4. The 'High Court reversed the Sessions Judge’s rever- 

sal of the Magistrate's conviction, upon the ground that his decision was 
wrong in point of law, and directed him to re-apprehend the accused and 
re-hear the appeal on the merits. 

The Sessions Judge thought that the High Court had no power to order 
the re-apprehension of the accused, and, proceeding to re-hear the appeal in 
the absence of the accused, acquitted him. Held, that the retrial in the 
absence of the accused was a nullity ; that if the accused had been convict- 
ed instead of being acquitted, the case must have been re -tried ; but that as 
the Sessions Judge had declared his opinion that the evidence did not make 
out a case of guilt, it would be merely vexatious to the accused to insist upon 
the Sessions Judge obeying the order of the Court, and re-trying the case 
in the presence of the accused. The High Court had fuU power to make 
the order, and the disobedience of the Sessions Judge, and the course he 
thought fit to adopt were highly censurable. 


Where there is a failure of justice, or where the prisoner has been pre- 

Reff. V. Muthoora A defective Bumminfciip of the Jndge, 

a- a W R the High Court can interfere either by discharging 

Bmgh, J 8 8. W. R. prisoner if the evidence on the record is not suf- 
Or. B. 66. ficient to convict him, supposing the trial to have 

taken place with the aid of assessors, or to direct a fresh trial. 


The High Court has full power as a Court of Revision to order a re- 
T whcu necessury. As a Court of Appeal, it has 

r I4UCKI17 XiW power under Act XI of 1874, section 28 in 

. VaffoJT, cases tried with assessors. 

24 8. W. R.Or.R.24. 
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S. !2&8. 
Act X.. 
Ih8‘2. 


S. S. 433, 
3C9, Act 
X., 1883. 


6. S6U, 
Act X.. 
IttM. 


Where a re-trial had been ordered by the High Court on th(i ground 
Hiirinrosad Dutta eyidonce of an important witness had not 

in rA 9^ n W p f!n taken, and the Court of first instance, after 

TL M ^ * ' ** * recording the evidence of that witness, refused to 

^ reconsider all the old evidence oxcejit in so far as it 

was affected by the deposition of the fresh witness, but the Lower Appellate 
Court had fully reconsidered all the evidence, old and new, and adhered to 
its former decision, adding that, from its official knowlege of the fresh 
witness, it did not consider his evidence trustworthy. Held, by the High 

Coiii*l, Hint whatever view it might have taken of the decision on an appeal 

on all the facets, it could not set aside the decision on the ground that any 
material error had occurred in a judicial proceeding. 

A man accused of theft was acquitted by the Deputy Magistrate under 

Tnitt Paalian npfi «octioa 220 of the Code of Oriiriinal Procedure, (Act 
ooja rasnan, peu- ^ ^ ^^2) . The District Magistrate, at the instance 

uoner in re, o U. . police, ordered the case to be re-tried. It 

appeared that the Deputy Magistrate had not framed 
any charge, but that no failure of justice had been occasioned by his not 
doing so. Held, that the Magistrate had no power to order a re-trial, with- 
out first setting aside the order of acquittal ; and that he had no power to 
set aside the order of acquittal as the case had not been appealed to him. 

K. was tried by a Magistrate in a summary way and eonvii;ted. He 
aiipealed to the Coui*t of Session, which quashed his 
conviction on the ground merely that the substance 
of the evidence on whicli the conviction was had was 
not embodied in the Magistrate’s judgment. Helcly 
that the Court of Session should not luive (juaslied the conviction merely 
by reason of sucli defect, but, if it found it impossible to dispose of the ap- 
peal because of such defect, it should have required the Magistrate to re- 
pair the same by recording a judgment iji which the substance of the evi- 
dence should be fully embodied, and, if necessary, re-examining the wit- 
nesses for that puri)ose, or to have ordered a retrial with that view. 

When a Session Judge on appeal annuls the conviction of a Magistrate 
Rami Reddi & Se- want of jurisdiction, and omits to order a rc-irial 
1 . A A' • Q T at the time under section 284 of the Criminal Pro- 
snu Ream in re, 3 i. Code (Act X of 1872), he is not precluded, by 

L. R. Mad. 48. virtue of section 464, from passing such an order 

subsequently. The order annulling the conviction in such a case does not 
amount to an acquittal. 

The power given by the Criminal Procedure Cod(3 (Act X of 1872) to a 
Tarada Baladu v. Magistrate to pronounce a judgment upon evidence 
L R recorded l)y his predc'cessor and partly by 

himself does not extend to a Sessions Judge. 


Empress v. Karan 
Singh, 1 1. L. R. All. 
680. 


The Queen, 31. 
Mad. 112. 


Sf s. s. 

Trtx!’ Reg.v. 


Where a Sub-Magistrate discharges a i)erson accused of an offence not 
Subhana bin offence specified in the s^^venth column of 

n ft Ti schedule to the Criminal Procedure Code (Act 

Ganu, 9 Bom Rep. ^xv of 1861) as triable by the Court of Session 
only, or by the Court of Session or Magistrate of the 
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district, the district Magistrate has no power to direct a retrial under the 
provisions of section 435 of the Code of. Criminal Procedure. 


EESISTANCE TO EXECUTION. 

The resistance of process of a Civil Court is pniiisliable, under the 
Reff V Rhairai Criminal Procedure (Act XXV of 18G1) by 

Duffadur, 2 B. L R. criminal jurisdiction. 

F. B. 21. 

The resistance of process of a Civil Court is punishable under the Code 
Ameen, The V. Bha* Criminal Procedure (Act XXV of 18^)1). Previ- 

gai Duffadur & an- 2 ’^lin<^ of Chunder Kant Cbuckcr butty, (9 S. 

Other, 10 S. W. R. Gr. 

R.43. 


W. R, Cr. R. 63) overruled. 


REVIEW AND REVISION. 


Section 434 of the Code of Criminal Procedure (Act XXV of 1801) 
Reff V Bindu & contemplates cases where the sentence or order is 

oai.A',8S.W.Il,0r. 

R. 60. 


K.s. 48S 
456. 43P 
Act X., 
1682. 


The H-’igh Court cannot entertain an apidication to review a judgment 
Reg. V. Godai Ra- P^^^sed by it on appeal in a criuilnal (‘ase. No subor- 
OUt 6 S *W R Or R Criminal Court has the power to review its 

61 ; B. i. R. Sup. Vol. i«<lg«ient. 

436 F. B. 

Several important distinctions pointed out between murder and cuJpable 


Reg. V. Gorachand 
Gopee, & others, 5 S. 
W. R. Or. R.45 ; B. 
L. R. Sup. Vol. 443 ; 
1 Ind. Jur. N. S. 177 
P. B. 

as for matter of law. 


homicide. Sections 407 aiid 410 of the Code of 
Criminal Procedure (Act XXV of 1S(>1) are not 
applicable to a case which the lligli Court as a Coiu’t 
of Revision thinks it right to take up. An appeal 
is a matter of right in all cases in which an appeal 
is given, but a revision is in the discretion of the 
Court. An appeal is for matter of fact, as well 
A revision is only on matter of law. 

The High Court as a Court of Revision can interfere with a judgment 
of acquittal or conviction, and can also enhance punisliinent. The High 
Court can act as a Court of Revision after it has acted as a Court of appeal, 
in order to correct an error in law which (*.c)uld not be set right on appeal. 
The High Court, as a Court of Revision, cannot reverse the finding of a 

jW- 

When several persons are in company together, engaged in one com- 
mon purpose, lawful or unlawful, and one «^f them, without the knowledge 
or consent of the others, commits an offence, the others are not involved in 


S. 569. 
Act X., 
1582. 


.•!. 4ft.^ 
ri»larc< 
toacqn\t 
tal. S. 
419 to 
appeals 
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s. m, 

Act X., 
1882. 


the guilty unless the act done was in some manner in furtherance of the com- 
mon intention. ^ t 

The High Court can only interfere under section 434, Code of Criminal , , 
Procedure (Act XXV of 1861) when there is somef|^ 
illegality in the proceedings of a Lower Court. ' J 


Reg. ▼. Joykissenlall 
n 8. W. R. Or. B. 
40. 


Held by Morgan and Seton-Karr, JJ. : that the High Court, as a 
Court of Eevision under section 404, Criminal Pro- 
cedure Code (Act XXV of 1861) has no jiirisdiction 
over European British subjects in crimimd cases. 

In a referred case, and not an appeal, if the High Court considers a 
conviction wrong, the only course open to it is to 
annul the conviction and order a new trial for the 


Reg. y. Brae, 3 8. 
W. R. Or. B. 64. 


V. 

Mahee,6S. W.B.Cr. 
R. 32. 


Reg. 


Reg. y. Solim, 5 8. 

W. R. Or. R. 41. proper offence. 

The failure of the Judge and assessors to convict a prisoner on the 
Beir y Sobeel charge, a charge which was amply supported 

® * * by the evidence, is not an error of law with which 

the High Court can interfere under its revising 
powers. 

Where a Magistrate committed to the Court of Sessions for an offence 
V Dheonda cognizable by himself, but which by the 3rd explana- 
^ tory note prefixed to the schedule annexed to the 
Bhooia, 8 8. W. B. Code of Criminal Procedure (Act XXV of 1861) the 
Or. R. 46. Court of Sessions was competent to try, and it ap- 

peared convenient ihat it should try the accused and pass sentence on the ac- 
cused ; the High Court declined to interfere. 

The High Court will not interfei’e upon a mere statement of a prisoner, 
w V o* fp A unsupported by any evidence whatever, that the 
Nirro Qing y. 1 01^- Magistrate who convicted him did not record the 
8Ul Hossom, 8 5. W. ^yhole of the defence he wished to make. 

R. Or.R. 57. 

Following the Queen v. Gorachand Gope, the Court set^side an 
Tukheya Rai v. Tup- acquittal passed by a Deputy Mapstrate in 

tiAA irAAt. ^ which he tried, not on evidence taken before 

' * himself in the case, but entirely on evidence in 

Ur. A. 2% another case before another officer (the Joint-Ma- 

gistrate) . The complainant’s pleader was at liberty before the Deputy 
Magistrate to cross-examine the witnesses for the defence on points respect- 
ing which they had made sta.temeuts before the Joint-Magistrate, and he 
might do so as regards previous statements which were reduced to writing, ^ 
without showing the writing. Section 34, Act II of 1855 explained. See 
now section 145 of the Evidence Act (I of 1872). 

Application for revision by the High Court of an order passed in appeal 
Sheikh Hazari y ^ Sessions Jud^e must be by motion. 

Ohimdi OhumOhuc- - 

kerbutty, 16 8. W. ^ 

Or. B. 62. 
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< The Cottrb hAs no }K>wei* to review its judgment in eriminal cases.as 
‘ triahno Ohnrn & judgment, 6 S. W. R. Cr. B. 

of A$8^ 

178. W.B. Or.R.2. 

Section 426 of the Code of Criminal Procedure (Act XXV of 1861) 

Asaemoddy A others 

^ m p judgment of the Appellate Court, an accused 

n M ]^rson has not been prejudiced by an error or de- 

™ ' feet in the proceeding before the Magistrate {p. g., as 

in this case, by the alteration of the charge and the omission of the Magis- 
trate to reeprd. a separate defence) . 

The qiiiestion which the High Court has to determine under sections 294 
Ptinm Warwr^e, Codo of Criminal Procedure (Act X of 1872) 

« - '+• 4 .* ^ are* questions of law or procedure which affect the 

questions of fact depending upon 
20 S« W. &. Or. Ri 40. conflicting evidence which has been considtu-ed by 
the Judge, and upon which he has given his opinion adversely to the ac- 
cused person. 

In exercise of its powers as a Court of Revision, the High Court 

Mohesh Ohonder conviction by a Joint-Magistrate and A^ssis- 

tant Magistrate of certain persons for offences under 
section- 283 (danger, obstruction, or injury to any 


ft others in re, 20 S. 


W* B. Or. B. 56. 


* Raaoijoy Eurmokar, 
^petitioner, 26 S. W. 
R. Or.R. 10. 


8 

>ct X, 

1888 . 


S & 4SJ, 
4S8, Act 
X.. I88i 


person in a public -way or line of navigation) and 


section 291 (repeating or continuing public nuisance') of the Penal Code, 
in which it appeared that the complainant’s statement was not made on oath 
or before a Magistrate, and in which there was no statement of charge or 
evidence of any land. Before a conviction can be had of committing a 
public nuisance under section 291 there must be proof that there was a 
previous conviction of an offence and an injunction by a public servant to 
desist from continuing such nuisance. 

The difference of opinion on a question of proof between a Magistrate 

NundoKishoreHal- 

- A .8 ni, nesses, is not a ground on which Ijie High Court 
vnun- disposed to exercise its powers of revision, 

der Chattenee ft ^ 

others, 23 S. W. B. ^ 

Or. B. 64. 

Sitting as a Court of Revision, the High Court cannot enter into any 
question os to whether, on the evidence before it, 
the Lower Courts have come to a right conclusion 
as to the facts ; but, if there is absolutely no evi- 
dence, the conviction may be set aside as based on 
a material error in law. 


Where the High Court sent for the record of a case, and it appeared 
4 Jt therefrom doubtful whether the evidence was suflB.- 

RMluOS m re, U U. to support the conviction, the Court refused to 

It. R. 249. interfere, there being no material error in law, or 

in the proceedings, which rendered such conviction illegal and improper. 

77 
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iSit X.' Glover, J. : — The power of the High Court under section 294 of 

imy Act X of 1872 is limited to sentences and orders passed hy suboMinate , 
Courts as distinct from judgments of such Courts, and a judgment cannot be * 
interfered with (except in cases where the law gives an appeal on the faci^V:. 
unless it be shown that it is contrary to law. ' . 

Per PoNTiPEx, J. : — The High Court cannot, under sectioi|;;294 of Act 
nf X of 1872, interfere with a conviction, unless there has been sb^^{!^aterial 
"" error of law which renders such conviction illegal and improper in, law. 

8emble : — Communications between a prosecutor in a criminal case and 
his attorney and his clerk, as to the case, are not privileged. 

The Deputy Magistrate had dismissed a complaint brought by the 
Reff V Ram Kanu without examining certain witnesses called 

io -D T oKo 4 . * by him, and had ordered him to be prosecuted under 
12 D. L. R. 2Do note. section 211 of the Penal Code. Under this order 
the prisoner was tried ; and sentenced to one month’s rigorous imprisonment. 

^ The Sessions Judge, being of opinion that the Deputy Magistrate acted 
illegally in ordering a prosecution, referred the case to the High Court. 
He stated his opinion, however, that the complaint was a false one ; that 
the prisoner did not distinctly state what the witnesses, who were not called, 
were expected by him to prove, and that those who were examined gave no 
reliable evidence in support of the prisoner’s complaint ; and some of them 
directly contradicted him. 

Pheak, j. : — ^Although, as the Judge points out, theye has been eiTor 
’iii the proceedings, still it does not seem to be a material error within the 
meaning of section 227 of the new Criminal Procedure Code, (Act X of 
1872) as would justify our setting aside the proceedings on the trial and 
the conviction. For that purpose the error must be material ; and we think 
that “ material ” in section 297 is equivalent to the effect of section 283 
which says that : — Ifo finding or sentence passed by a Court of competent 
jurisdiction shall be reversed or altered on appeal on account of any error 
or defect, either in the charge or in the proceedings on or before the trial, 
or on account of the improper admission or rejection of any evidence, or 
by any misdirection in any charge to a jury, unless such error or defect has 
occasioned a failure of justice.” 

Here according to tlie view which the referring Judge himself takes, 
there has been no f ailui'C of justice, in as much as it would tappear that thjB 
char^ which the prisoner originally made was in reality a false charge, 
and^erefore the prisoner has been rightly convicted. Wo, therefore, do 
not think it necessary to interfere with the conviction or sentence. 

The High Court, as a Court of Revision, will not interfere with an 
Municipal Commit- order of acquittal, 
tee ef Dacca v. Hin- 
goo Raj, 8 I. L. B. 

Calc. 895. 

An appeal having been preferred to the High Court against a judgm^t'; 

Reg. V. Oholam Is- acquittal of the Court of Session, the persons 
moil ITT n All 1 i'een acquitted were arrested by the police 

brought before the Magistrate, who illegal^ aii^iiwq. 


■ ' brought before the Magistrate, who illeg 

lu Reg. V. lUm Xauu, 2u-l para, 3rd lIiio,Xgf 227,’^ read “297." 
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they should ,h© detained in custody pending the decision of the * 

appeal. 

• .Tubneb, Offg« C. J. and Pbaeson, J. were of opinion that the High 
,-^jt^urt had no power, as a Court of Revision, to interfere with the order. 

Spanbi,!; and OiiDBiELD, JJ. contra. 

H^dj that great laxity in weighing and testing evidence is a material a 

‘ error in a judicial proceeding, within the meaning ofiwA 

® section 297 of Act X of 1872. 

' X* Xi* Xw* Akli* oout 

There is no provision in the Code of Criminal Procedure (Act XXV of 
Reg. V. Tiloke Ohund ® judgment. ’ 

& another, 3 N. W. P. 

]^ep. All. 273. 

In the course of a serious riot one S. was killed by a shot from a gun. g. 435 ^ 

- The first prisoner and others were charged with^^. x!, 
AuroKiam in re, 2 1. Sessions Judge believing the state- 

L. B. Mad. 38. ment of the prisoner and his witnesses that he had 

fired in self-defence, acquitted him of the charge. Upon a petition pre- 
sented by the widow of the deceased praying the Court to exercise their 
powers of revision, Held, 1st, that under the provisions of section 297 of the 
Criminal Procedure Code (Act X of 1872) the High Court may exercise its 
powers of revision upon information in whatever way received ; 2 nd, that it 
was not intended by the legislature that the powers given by clause I of sec- 
tion 297 should be exercised only in the particular instances of error and in 
the particular manner given in the succeeding clauses, which are merely in- 
tended to show the particular course which may be taken in those particular 
instances of error ; 3rd, that it is not a ground for revision by tlie High 
Court that all the evidence for the prosecution which might have been 
brought before the Session Judge has not been brought before him ; 4th, 
that the words “ material error in that section cannot be held to include 
error in the appreciation of evidence ; Stfi^ that under the 1 st clause of sec- 
tion 297, the High Court cannot set aside findings of fact, except in case of 
an appeal from a conviction. 

" The High Court, on a point of law, as to the admissibility of rejected 
v Pi cvideuce, reseived under clause 25 of the ietters 
un^eraxnx v.ri- section 101 of the High Coui-t’s 

tamber Jma, 2 I. L. Cnijiinal Procedure Act (X of 1875) has power to 
Bom. 61. review the wholfe case, and , determine whether the 

admission of the rejected evidence would have affected the result of the 
trial, and a conviction should not be reversed unless the admission of the 
rejected evidence ought to have varied the result of the trial (Indian Evi- 
dence Act, section 167). 

The High Court as a Court of Revision has jurisdiction to set aside as. s. 435 . 

■ Proceedings of 26th a Session Court by virtue 

• 4 J section 405 of the Code of Criminal Procedure (Act 

. 1869. 4 Mad. xXVof 1861). 

t HfiP. &ul. 70. 
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When there is evidence to be considered and -weighed bj.'the'Ce’mri'^;’ 

xj Proceedings of 29th ^ detemine 'whethw a persoii?;;^ 

WAtr iftftQ K nifixA charged With an off ence or offences IS gtiilty ot not ' 
»ov., low. D JXLaa. g^ity, an error as to the probative force and ot 
Rep. Rnl. 10. evidence is one of fact, and not open to correction , 

except on appeal in the case of a conviction. Where the prisoners were 
charged with culpable homicide amounting to murder and culpable homicide 
not amounting to murder, and the Session Court convicted them of the latter 
offence, and the High Court were of opinion that the evidence established the 
charge of culpable homicide amounting to murder. Held, that the High 
Coui’t hfj^d not the power as a Court of Revision under section 408 of rthe Code 
of Criminal Procedure (Act XXV of 1861) .to order a new trial. ^ 

The Code of Criminal Procedure (Act XXV of 1861) contains no provi- 
Reg V Mehtarji ^ review of an order passed in a criminal 

Oopalji et al., 7 Bom. 

Rep. Grown Cases, 67. 

The 


B. 361, 
Act X., 


case. 


S. 537. 
43ft, Act 
X., 18B3. 


expression 

Reg. V. Sakharam 
Hanohar, 11 Bom. 
Rep. 126. 


8. 437, 
Act X., 
1882. 


material error in section 297 of the Code of Crimi- 
nal Procedure (Act X of 1872) does not include error 
in appreciating evidence, and the High Court, which, 
as a Court of Revision, is as much bound as a Court 
^ of Appeal by the provisions of section 283 of the 
Code extended by section 300, will not be justified in rectifying an error 
merely in the appreciation of evidence, nor, even an error in law, unless it 
be shown to the Court that such error has caused a failure of justice. 

A Collector as such not being subject to the revisional jurisdiction of 
Dianut Hosein High Court in criminal matters, that Court, in 

in ro in n T p 1A cxercise of such jurisdiction, is not competent 

/ .... with an alleged illegal order made under the 

Indian Penal Code by a Collector. 

The High Court will not interfere as a Court of Revision in cases in 
Subba Tevan^ & which Government may appeal under section 272, 
another, accused. Criminal Procedure Code. 

Weir, 324. 

Where the High Court has dealt with a case as a Court of Appeal, it 
T. Venh|ltachalam, afterwards deal with the same ca«e as a 

petitioner. Weir. 326. of Itevision except possibly to cure a very 

’ manifest injustice. 

A re-view of an order of the High Court in a criminal proceedi^ is 
not allowed by the Code. 

Notwithstanding the rule of Court that cases coming before the H%h 

Strinivasa Aivanfi-ar Court on revision shall be heird by a Benob of twp 

natitiMM a single Jtid«,td.di^ 

petitioner. Weir, 326. pose of such cases when le^lly appou^^ a'B«i}o|l^ 

for the disposal of the work of the Court. ^ 
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A judgment or final order pronounced and signed in accordance with ^ 
ProceedifiM of lOfli requirements 6f section 464 of the Code of Cri- x, 

U ^ minal Procedure (X of 1872) cannot be altered or 

^OV, lo7o. weir, 387, renewed by the Court which gives such judgment or 
oMer, If the Court after pronouncing and signing the judgment should 
discover any error of law in the proceedings, the proper course is to apply to 
the High Court under section 206 of the Code of Criminal Procedure. 

A conviction on a trial regularly held will not be set aside merely be-^^J*^» 

Froceedinjrs of 28th Magistrate has been unavoidably prevent- iW * 

A ^ from recording a judgment in accordance with 

AUg. 1879. Weir, o38* requirements of section 404. In such circum- 
stances, the right of appeal is not taken away by the absence of a complete 
judgment. 

On the 9th of December 1882, a person was convicted under sections 
457 and 109 of the Indian Penal Code, and sen- 
tenced to three years’ rigorous imprisonment by a 
Deputy Magistrate of Assam exercisin:: special powers 
under section ^iO of the old Code of Criminal Proce- 
The new Code of Criminal Procedure came into force 
on the 1st of January 1888. The prisoner pre^^emted an appeal to the High 
Court from tho conviction and sentence abovemeiitioned on the 23rd of 
January 1883. 

Held, by Field, J. (Mitter, J. expressing no decided opinion) that the 
case was governed by section 408 of the new Code of Criminal Procedure, 
and that no appeal lay to the High Court, 

Held, by the Court, that the case was a fit one iiv the exerHse of the 
High Court’s Eovisional Jurisdiction, and shonhl he do*ilt with under the 
powers conferred on the High Court by virtue of tint jurisdiction. 

Under section 

Nobin Krishna 
Mookerjee V. Rassick 
LaU Laha, 10 1. L. R. 

Calc. 1047. 


Rongai & others v. 
The Empress, 9 I. L. 
B. Oalc. 513. 

dure, Act X of 1872. 


435 of the Criminal Procedure Code (Act X of 1882) 
the High Court has power to go into questions of 
fact, but it will only exorci'^e this power in cases in 
which it finds that it will he m the interests of 
justice to do so. 


REVIVAL OP CASE. 


A Magistrate of a 

Hari Singh V. Danish 
Mahomed. Ss others, 
20 S. W. R. Or. R. 46. 


district has power to order a RuhordinaAe Magisfrato 
to revive a case in A\hich the accused had been dis- 
charged. 


Where a Deputy Magistrate, under section 210, Criminal Procedure 
Reff * V. Zuhoorul Hua ^ 1872), permitted a complainant to 

5! OK a ur D withdraw a complaint which was not considered 

« ** heinous, and discharged the accused, and the Dis- 

Of. R* 64. ^rict Magistrate revived the cose against the accused 
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at the instance of the Commissioiusr. 
jnrisdiction to act as he did. . 


Held, that the Magistirate had no 


«M 3 », -d-n order of a District Magistrate, directing the revival of certain 
Mohesh Mistree & criminal proceedings against the petitionws who had 
. - T T l>een discharged under section 215 ot the Criminal 

another in re, 1 I. L. Procedure Code (Act X of 1872) by a Subordinate 
R. Calc. 282. Magistrate after evidence had been gone into, quashr 

ed as illegal and ultra vires. 

As the case was one of improper discharge, and came before the Magis- 
trate under section 295 of the Criminal Procedure Code, the proper and 
only course for him was to report it for ‘orders, to the High Court,* which, 
if of opinion that tlie accused were improperly discharged, might, under 
section 297, have directed a retrial. 

The case Sidya bin Satya differed from. 


S.25S^ 

Act 

lifts. 


It is illegal and ultra vires on the part of a Magistrate to revive before 
w tiati himsolf criminal proceedings against an accused who 
impress " liaa already been discharged under section 215 of 

nelly, 2 I. L. R. ualc. Criminal Procedure Code (Act X of 1872) where 

no further evidence is procurable than that which 
before the Court on the first occasion. Per Maukby, J. When the 


405. 


was 


discharge has been improper, the only proper course open to a Mugistrate is 
to report the case to the High Court for orders, and that Court, if of opinion 
that the accused has been improperly discharged, will order a retrial. 


A Deputy Magistrate having dismissed a case instituted under section 
* W ' Penal Code without taking certain evi- 

Empress v. Mary which, in his opinion, would have been of 

Doyal Karmokar, 4 little value, the Magistrate of the District, on the 
I. L. R. Oalc. 16 ; S. application of the complainant, took'such evidence, 
0. 3 0. L. R. 263. and committed the accused for trial before the Ses- 
sions Court. 

Held, on reference to the High Court, thn.t as tiie words Sessions 
case ’’ in section 296 of the Criminal Procedure Co^e (Act X of 1872) have 
reference only to a case triable exclusively by a Court oF Session, the Ma- 
gistrate’s action could not be supported under that section, but that (as 
further evidence in addition to that taken by the Deputy Magistrate was 
forthcoming)i(^ it was s\istainable on the principle laid down in Empress v. 
Donnelly, (I. L. R. 2 Calc. 405). 

A revival of a prosecution ” as mentioned in Explanation 2 of section 
Chun- (Presidency Magistrate’s Act) 

Empress v. " is not a continuation of the original prosecution 
der Nath Dutt, 6 I. from which the accused has been discharged. On 
L. R. Oalc. 121 : S. C. the 1 ‘evival of the prosecution, all the witnesses on 
4 0. L. R. 305. whose evidence the prosecution intend to rely mixst 

he examined before the Ma^strate ; and if any of them were examined at 
the of the original prosecution, they must be examined de novo. 
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On the 7th of June 1881 the Assistant Commissioner of Hylakandi in 
Bradley v. Jame- Sylhet, passed, an order under section 618 of the 
son 8 I L R Oalc Procedure Code (Act X of 1872), that the 

.... . i>jaana>ger of a certain tea garden should discontinue * 

^ holding a market on Thursdays until further notice. 

On the 26th of Au^st 1881 the Assistant Commissioner reviewed this order, 
and having come to the conclusion that he had no power to issue a permar 
nent injunction, struck the case off the file, at the same time referring the 
matter to the Deputy Commissioner. The latter declined to interfere, in- 
forming the Assistant Commissioner that he saw no illegality in his order. 
Thereupon the Assistant Commissioner passed an order declaring that his 
order of the 7th of June 1881 remained in full force. On a reference to 
the Hi^ Court, made by the officiating Session Judge of Sylhet under 
section 297 of the Code of Criminal Procedure, Hold, that the Magistrate 
having on the 25 th of August 1881, set aside his order of the 7th of June 
1881 and struck the case off the file, he had no power to revive it without a 
fresh proceeding. Held, also, that the Magistrate liad no power to pass a 
perpetual injunction under section 518 of the Code of Criminal Procedure. 

Qopi Moliun Mullick v. Taramoni Chowdhrani (I. L. R. 5 Calc. 7) followed. 

Held, also, that orders made under section 518 of the Code of Criminal 
Procedure not being orders made in a judicial proceeding, the High Court 
had no power to deal with them under section 297 of the Code of Criminal 
Procedure; but the order of the 6th of September 1881, being illegal, the 
High Court would set it aside under section 15 of the Charter Act 24 and 25 
Viet. c. 104 in re Chunder Nath Sen (I. L, R. 2 Calc. 293) followed. 


Where* the Deputy Magistrate discharges an accused person without 


Ishenchunder Kur- 
mokar v. Hurry Doyal 
Eurmokar, 3 C. L. R. 
263. 


having examined the principal witness in the case, his 
order is bad, and the District Magistrate is competent 
to revive the proceedings. Empress v, Donelly, I. L. 
R. 2 Calc. 405 cited and followed. 


A person was prosecuted before a Criminal Court in the Punjab for ^ 
IPninrpsq v Tika enticing away a married woman, with a criminal Actx!, 
a- iT o T T All intent, an offence punishable under section 498 of 

Singn, o 1. 1«. K. All. Indian Penal Code. Such prosecution was le- 
261. gnlly instituted in such Court and such offence was 

properly triable by it. Such Court discharged such person under the provi- 
sions of section 215 of Act X of 1872. Subsequently it appeared that such 
person was detaining such woman at a place in the North-VVestern ProAunces, 
and he was prosecuted before a Criminal Court of the district in which such 
place was situated for tlie same offence as he had been prosecuted for before 
the Criminal Court in the Punjab, viz.y enticing away such married w^oman, 
and was convicted of that offence. Held, that, although his previous dis- 
charge did not bar the revival of a prosecution for the same offence, such 
prosecution could only be revived in the Punjab Court, and he could not be 
convicted under the latter part of section 498 of the Indian Penal Code for 
detaining an enticed woman until the enticing had been proved, and such 
conviction had been properly sot aside by the Coui-t of Session. 
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P. 2?3. 

ActX., 

i«S3. 


vayyangax, 6 1. L. R. 
Had. 25. 


S33, 
Act X., 
1883. 


s. m, 

Act X.. 
1882. 


A District Magistrate lias no power under tlie Code of Criming Procedure 
P Ven \ ^ revire a prosecution in a ca^e where the 

neg. V. accused has* been improperly discharged under section 

215 by a Magistrate’ having jurisdiction to try the 
case. 

* 

A District Magistrate cjinnot, on the same evidence, direct the revival oi 
« -. * a prosecution when the accused person has ;been 

1 Q 77 discharged under section 215 (Act X of 1872) by a 
22nd Octr., 1877. Magistrate having jurisdiction to fry the case. 

Weir, 292. ‘ . 

The above ruling followed : — ^The powers conferred in section 297 of the 
Proceedings of 16th Code are discretionary powers. 

January, 1878. Weir, 

292. 




Where frosli evidence is forthcoming, the prosecution may be revived 
Mnniyappa Mais- without an order from the High Court. 

tri, petitioner. Weir, 

293. 


EIGHT OF WAY. 

When land is taken hy the Government rmder Act VI of 18.'>7, the land • 
Fenwick J. B. in re absolutely vested in the Government under section 
« n T n’ 8 imy right of way previously enjoyed by 

6B.L. R. App. 47; the public over such land. ^ 

S. 0. 14 S. W. R. 72. ^ 

13 ^ 140 ^ Magistrate who, on the application of the party called on, refers a 

Act X./ ITyan V. Sher Ali as to whether a pathway is a thorouglifare 

oo Q w n or not for the considei^iition of a jurj under section 
. ' * * Code of Criminal Procedure, is bound to 

Or. R. 86. niiike an order upon the report of the jury and in 

accordance with their decision, as required by section 526 of the Code (Act 
X of 1872). 

Beng. Act III of 1864 which vests public highways in Municipal Com- 
Empresa ▼ Brojo- missioriers' for the purposes of the Act, does not by 
nath Dey, 2 ’l.L.R. so vesting them give power to «ie Municipal Com-- 

missioiiers nor a jortiorh to the Vice-Chairman alone, 
Oalc. 425 . to stop up or divert such public highways. 

lei x’ Ga-tes having been placed at one end of a private road by a person 
Maharaja of Burd- cluiming to be its sole proprietor, with the intention 

of preventing the use of such private road by the 
public between the hours of sunset and sunrise, and 
the Deputy Commissioner of Darjeeling, acting for 
the public, having obtained from the Magistrate an 
order under section 632 of the Criminal IVocedurd 
Code (Act X of 1872) that possession of the private j,. 


wan V. The Ghair- 
man of the Darjee- 
ling Municipality, 6 
1. L. R. Oalc. 194, 
4 0. L. R. 324. 


/ 
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road be not taken by the person claiming to be proprietor to the exclusion 

of the public. until he snaH have obtained the decision of 

a competent Civil Court adjudging him to be entitled to exclusive posses- 
sion.”^ Held, that there being no evidence of any one having exercised 
or claimed to exercise the right of passing over the road between sunset and 
sunrise, there was no dispute under section 632 of the Criminal Procedure 
Code ; and that the order of the Magistrate was made without authority ; and 
must be set aside. Section 532 does not enable a Magistrate to make a 
purely declaratory order. It only enables him to prevent arbilrtiry inter-, 
ruptions by any person of rights actually enjoyed, which have been exer- 
cised by the public or a person or class of persons. 

Eighth of way is a right of use of land within the meaning of section 320 s. nr, 
Proceedings of 1st Criminal Procedure Code (Act XXV of 1861). 

June 1868, 4 Mad. 

Rep. Rul. 11. 


Held, that an order passed by a mamlatdar under Act V of 186 1- (Bom- 


Reg. V. Krishnashet 
bin Narayanshet, 5 
Bom. Rep. Crown 
Cases, 46. 


bay) directing the accused to keep open n right of 
way to a privy, being in reality an injunction to re- 
frain from disturbing the possession of the parties, 
was therefore within the jurisdiction of the main- 
latdar. 


jif A right to a flow of water, and a right to use a pathway across the land 
Proceedings of 18th another, are rights of use of land and wati^r within 
1 Qctrr XKr^i^ meaning of section 532, and camioi he nd judicatod 
’ ' upon under section 518 (Act X of 1872) by a Magis- 

trate with subordinate powers. 


5“ S. 147. 
H4, Act 
X., m2. 


SANCTIOJ^ TO PROSECUTE. 

Sanction to prosecution for perjury may be given by the Court before 
Reg. V. Golab Singh, which the i)erjiiry was committed, at any time even 

o -D T D A in * after the order for commitment to the Sessions has 

3 B. L. R. A. Cr. 10. 

An application was made to a Collector,' under section 50, clause 2 of 
Reg. V. Gourmohun Act X of 1862, to replace a damaged stamp by a now 
Sein & another, 3 B. As it appeared the stamp haa beeu taiii]K'red 

TO A r* G ri • with for fraudulent purposes, the Collector made over 
!■. R. A. ur. b, b. O. parties to the Magistrate for trial, lie! d, that 

11 S. W. R. Cr. R. 48. the document not being given in evidence in any 
proceeding in Court, the Collector was not bound to proceed under sections 
169 and 171 of the Criminal Procedure Code (Act XXV of 1861). ^ 

The sanction accorded by a Civil Court under section 169 of the Code 
Reg. V. Eadir Buksh Criminal Procedure (Act XXV of 1361) in a case Ait x!, 
11 S W R Or R 17^ under section 193, Penal Code need not he more 
1 . w. . .tt. If. ^ general sanction to prosecute for 

any false statement contained in the two depositions. 

78 
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A Sub-Registrar under Act JSX of 1866, has no power to investigate 
Reg. V. Haridas regarding* the coinmittnl of an offence committed 
Kundu, 4 B. L. R. Ap. registration of any document, but 

0 n 1 o a m n should cause the complainant to proceed under sec- 
69 ; S. 0. 13 S. W. R. Code of Criminal Procedure (Act XXV 

Cr. R. 21. of 18G1) before the Magistrate, or before an officer 

authorized to receive such complaint. The sanction of the Registrar, 
under section 9t5, Act XX of 18GG, relates to a prosecution to be instituted 
by the Sub-Registrar for an offence under the Act. 


£. 195, 
A0t*X<» 
108 ?. 


Hossein, 16 
Cr. R. 37. 


S. W. R. 


the matter in 
bring* a case within that 


The words of section 191 of the Penal Code are very general, and do 
Reg. V Mahomed contain any limitation that the fa ls(f statement 
made shall have any bearing upon 
issue. It is sufficient to 

section if tlie false evidence is intentionally given, 
that is to say, if tlie person making the statement makes it advisedly, 
knowing it to be false, and with the intention of deceiving the Court, and 
of leading it to be supposed that that which he states is true. The object 
of the sanction required by section 1G9 Code of Criminal Procedure (Act 
XXV of 18G1) is to ensure that the prosecution should bo instituted after 
due consideration on the part of the .Court before whom the false evidence 
was gi^ on, or on the part of a Court to which such Court is subordinate. 

Where a Magistrate perused the papers of a. case which had been for- 
wardcv! fo him by a Subordinate Magistrate for consideration, and then sent 
on tlie papers to the District Superintendent of Police with an opinion ad- 
verse to the prisoner, and tlie District Sup(n*intend(uit of Police requested 
the Magistrate to issue a warrant against tlie prisoner, charging him with 
giving false evi<lcnce, it was held that the issue of the warrant was a suffi- 
cient sanction under section 169 on the part of the Magistrate. 


In a suit by A. for arrears of rent above Rs. 100 a decree was passed 


Reg. V. Mahima 
Chundra Chucker- 
butty, 7 B. L. R. 26 ; 
S. 0. 15 S. W. R. Cr, 
R. 45. 


S. 195, 
Act X., 
1882. 


against B. C. and D. ■wherein certain documents 
filed by them -were held to he forgeries. A. applied 
for and obtained an order from the Deputy Collector 
who tried the suit, for leave to prosecute B. and C. 
ill the Criminal Court. A. afterwards applied to the 
Collector for leave to prosecute B. C. and D. where- 
upon the Collector passed the following order : 
“ Sanction has already been given once by the Deputy Collector. I, how- 
ever, have no objection to give it a second time as the petitioner desires 
it.” D. ■'vas convicted by the Sessions .Judge on a charge under section 471 
of the Penal Code. On appeal hj D. Hdd that no proper leave liad been 
obtained to prosecute D. and this defect was not cured by the subsequent 
proceedings, and the con-viction must be quashed. 

Where a Civil Court gives sanction to a. prosecution under sections 169 
Reg.v.OomaMoye Criminal Procedure (Act Xp of 

Debea 1^ S W R ^bould state with precision the particular 

o. w. it. QflPence or offences for the prosecution of which it 
Ur. R. 25. gives sanction. 
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Where sanction to prosecute on a criminal charge under section 169 of s. 195 . 
Reg. y. Rajkishore i^l^^Codeof Crinvnal Procedure (Act XXV of 1861) 

Rov a W P given in the case of only one out of two pri- 

P gg .... gQi^ 0 i.g were tried together, the High Court 

' ‘ directed the release of the prisoner in regard to 

whom such sanction was not given. 


Section 170, Code of Criminal Frocedure (Act XXV of 1861) refers 
Reg V Ramdhary cases where a forged docuinenfr'has been put 


in evidence in a Civil or Criminal Court ; in other 
cases, a Magistrate is competent irroprin motn to 
enquire into allegations of forgery, and no sanction 
under section 170, Code of Criminal Procedui*o is necessary. 


Singh & others, 10 S. 
W. R. Or. R. 5. 


S. 195, 
Act X. 
1803. 


Where the sanction to a prosecution accorded under section 169, Code 
xtT A 1 Criminal Procedure (Act XXV of 1861) extended 
Keg. V. W O^urnul persons charged, the High Court 

Singh & Gungoo quashed the commitment and directed tlie discharge 
Singh, 10 S. W. R. Or . Qf persons to whom the sanction did not apply. 


s. 195, 
Act X, 
1883. 


A former decision in a civil suit in which the issue was the genuineness 
Juggut Misser v. a kubnleiit, ami the Court hel.l that 

Toi K ci XtT genuine, but addq^d (as an ooi/cr //o•/?^/^) 

P f* P ^ ^ pottali i>ro<lue(^d by the other side was 

K. Or. R. 60. autlieiriic, does md bar the jurisdiction of a Civil 

Court in sanctioning a conimitment for forgery in rcsj)ect of the pottali. 


Hobhoitse, J. : — We think that the Additional Sessions Judge is right s. 195. 

Reg. V. Gobind enso. Four persons were severally charged 1882 ,*' 

Chundra Ghose & olfences under sections 471 and 193 of the 

nthoro 7 p T p OQ Indian Penal (k)de, those olfences were committed 
* ... proceedings before the Civil Court and so under 

sections 169 and 170 of the Criminal Procedure 
Code, before proceedings against tli(»sc persons could have been entertained 
by the Magistrate at all, there should have been previous sanction for such 
entertainment on the part of the Civil Court before which the offences Tvere 
committed. In tlio case of Deno Baiidliu Sircar, the Civil Court does give 
some sort of sanction. It uv.ikes use of these words, that the defendant 
may, if lie wishes, proceed “ against the plaintiff for forgery.” This, we 
think is not sufficient permission under the law. The (Mvil Court, in giving 
permission to prosecute, should have distinctly stated what the dociiuuuit 
was for which a prosecution for forgery might he entertained. In the case of 
tlie three other prisoners no per mission of the (-Uvil (.\:)iu*t st?ems to have 
been accorded at all. Under these circumstances, wi' agree with the Addi- 
tional Sessions Judge that the commit men is are void ah initioy and we 
direct that they he set aside, and wo further direct tluit the Additional 
Sessions Judge do return the commitmonis to the Magistrate, and diivct 
him, before he recommits the prisoners for trial hi'foro the Sessions .Judge, 
to obtain the requisite sanction of the Civil Court in the case of each of 
the prisoners. Should the Civil Court see fit to direct any prosecution, that 
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Court 'vill no doubt specify tlie particular act or acts of forgery^ and the 
particular words which constitute the perjury for .which permission will be 
given to prosecute. 

A person against whom information has been falsely given with a view 
A 1 T 4 - ^ +• ^ right to bring a civil action for 

ADdooi L u^e iy peti- damages with or without the consent of the public 
tioner, 9 S. W. R. Cr. servant against whom the olfence was committed^ 
31. hut he cannot bring a criminal charge under section 

189 or any other section of Chapter X of the Penal Code without the per- 
mission of such public servant, the law looking upon the conduct o£ the 
person wdio gives the false information as an offence not against the 
individual charged, hut against the public servant to whom the false in- 
formation was given. 


In a case in which a false charge was brought, a Magistrate gave the 
1883,*’ Raicoomar v Kirthu i^^^^'used A. permission under section 109, Code of 
Oilifl 1 ^ w P Pf Criminal Procedure (Act XXV of 1809) to prosecute 
c» 7 . c ri rj T T> complaiiiaut B. of au offence under section 211, 

R. 07 , S. C. 7 IS. ii. R. Penal Code. The Magistrate tried the complaint of 
29 note. A. as a comjdaint under section 211, but lie subse- 

quenily framed a charge against B. under seciion 182, Penal Code, and 
pmiislu'd him, under that section. Held, with reference to section 1 08, 
Code of Criminal Procedure, that the offences under scjctions 182 and 211, 
Penal ' ‘ode, being offences under Chapter XTV of the Code of Criminal Pro- 
coduie, the Magistrate was wrong in framing the charge under section 182, 
without <)bl:iining the previous sanction of the Criminal Court which heard 
the previous complaint of B. 


Chap. 
XXXVL, 
Act X., 


1882. 


Ill the class of cases S 2 :)ecified, to wliicli the XXIst Chapter of the Code 
WoT-oiTi Xr Pam Kailr Criminal Procod iiro (Act XXV of 1801) relates, the 
14 S W P n P W authorization of the Court against the 

14 o. W. R. Or. R. o4* authority of which such offence is alleged to have 
been committed, is sufficient warrant for the commencement of criminal 
proceeding*;. 


S. 19!>, 
Ac: X , 
1382 . 


The form of an accusation hy a District Su 2 )orintondent of Police under 
section 19:1 of the Penal (k)d(^ does not preclude .a 
Magistrate from framing tlj(^ clia, rgi» under section 
177 ; the saiicilon of the District Sujiorinttmdent 
required under section 1(>8, Code of Criminal Pro- 
cedure (Act XXV of 1S(U) to give the Magistrate 
jurisdiction, need not be express but may he implied. 


Ashruff Hossein & 
another, case of, 16 S. 
W. R. Or. R. 67. 


The sanction of the Civil Court is not lU'cessary to a complaint of 
Doolar Pandey in dispossession Ijy a, party who was put into 

re 17 S W R Or R Civil Comd, uor is the Magistrate 

^2 limiteil in his action hy the mistake of the complain- 

ant in citing section 182 of the Penal Code as the 
section under which the offence charged falls. 

iu RajROomAr r Xirihu Cjh'i I'.ae 5. foi “Act XHY. of 1389,” ro.vl “1801.” 
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Where the Ju(]icittl Oommissioiier of Assam, sitting as Seseions Judge, 


Rai Shewgolam Sa- 
hoo Bahadoor, 18 S. 
W. R. Or. R. 62. 


Bapooram Aham V certified, in his ijapacity of Judge of the chief Court 
Gunga Ram Kacha- in Assam that a charge of false evidence was enter- 
i '7 a w D tamed with the sanction of tiie District Court or 

Assam to which the Court of the Moonsiff of Deb- 
roogliur before or against which the offence was 
committed was subordinate, Held, that the sanction requii’edby section 109, 

Code of Criminal Procedure Act (XXV of 1801) had been given. 

The Avords “ such sanction may be given at aii}^ time ” in s(?ction 109, s. 195, 
Seetaram Sahoo V. Criminal Procedure (Act XXV of 1801), 

cViATirimiaTvi Qo ' bc coustruod rcasoiuiblf, and any time ” means 

ttai Mewgoiam aa- ^ unduly prejudice the party 

noo Banaaoor, 10 b. prosecuted, or jynt him in a worse position than 

W. R. Or. R. 62. }^g before. No appeal lies against a Judge’s 

order sanctioning such prosecution. 

Where a person was accused under section 182 of the Penal Code with s. 195 , 
«« n • r. j having given false information to a head constable, ' 

Reg. V. Gnschunder ” Lid tJ.at the provisions of soctiou 168 of 

Sirkar, 19 S. W. R. the Code of Criiniiml Procedure (Act XXV of 1801) 

Or. R. 33. had been sufficiently complied with, in as much as 

the Lower Appellate Court stated in its judpnent that the case liad been 
forwarded under section 182 by the officer in charge of tlu^ District Super- 
intendent’s office,” — ^tlie District Sujierintendent being the official superior 
of the head constable. 

In a case in Avhich the High Court was asked, under soedion -iOS, Code q 1^5 
Money MohunDeyv. of Criminal Procedure (Act X of 1872) to i^inction a 
■Tfc- 4 . 1 . nT IT 1 oo pr<>«<^icution tor giving false evidence ot a plaintiff in 
Dmonath MulllCK, before a Small Clause Court, wliich Court had 

S. W. R. Or. R. 11. refused such leave to defeiidant, it Avas held that 
the High Court Avould not bc justified in exercising tlie disiiretion vested iu 
them by section uiil(}ss it appeared A^ery clearly that there Avere strong 
grounds for granting the sanction, • 

The Court declined in this case to saA^ under section 469 oF the Code g mi 

Reg. V. subal Ohun- Procedure (Act X of 1872) tlmt a cem- 

, ^ 1 90 Q vicf.ion Ava,s had, because the Judge avIio tried the 

aer uangooiy, 22 b. and tlje Judge who sanctioned the criminal 

W. R. Or. R. 16. proceedings, Was the same person. 

A Deputy Magistrate has no poAver to question an order made by his 
Smnress v Irad s'n>t*i'ior, sanctioning a prosciaition und u* sections 

Ally, 4 1. L. R. Calc. 'Whether sucli 

869- S 0 4 0 L R rightly or Avnmgly given, is a 

ooV#, b. I/. 4 tf. . It. \\xQ accused to raise before a competent 

413. aourt. 


Reg. V. Subal Ohun- 
der Gangooly, 22 S. 
W. R. Or. R. 16. 


Ally, 4 1. L. R. Calc. 
869; S.0.4 C. L. R. 
413. 


WLcre sanction has been given nndor section 468 of Act X of 1872 by 


Empress v. Nipcha 
& another, 4 I. L. R. 
Oalc. 712. 


a Deputy Magisti~ate to a person to prosecute another “'’,^3 
for bringing a false charge, and such sanction is not 
proceeded under, it is open to the District Magis- 
trate to take uj) the case under section 142 \vitlvout 
complaint. 



Aot X, 
1882 . 


S. 47 (j, 
Act X, 
1882. 
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Tlic Courts tliiit) have ]urisdlctioii to urant a sanction to proeeodings 

Chunder section 4()8 of Act X of 1872, are the Court 


Juggut 
Mozumdar v. Kasi 
Chunder Mozumdar, 
6 1. L R. Calc. 440. 


before which the ofEeiice was allej^ed to have been 
committed, and the Courts to which such Court is 
subordinate. 

Per Gakth, C. J. : — ^Where a case is settled 
without evidence being gone into, the Court in which the suit was brought, 
even if it have power to sanction criminal proceedings against any of the 
parties to such suit under section 408 of Act X of 1872, is guilty of great 
impropriety find indiscretion in so doing, in as much as it can have had no 
opportunity of judging of the hond jidcff of the claim or defence. 

Senihle : — A iietition presented under Reg. XVII of 1806 not requiring 
verification, cannot from the fact of it being verified unnecessarily, be made 
the subject or a prosecution for giving false evidence. 

If ill the course of a proceeding, either ^ivil or criminal, a Judge or 
M i+tvlnll Magistrate finds clear ground for believing that either 

fill R C 1 parties to the proceeding or tlunr witnesses have 

in re, o l. L. K. uaic. committed perjury or any oilier idfence against public 
justice, he is justified in directing criminal proceed- 


308. 


ings against such person under section 471 of the (hdminal Procedure Code, 
,(Act X of 1872) without any further enquiry than that which he has al- 
ready held in his own Court. As a matter of dis(a*etion and propriety, it is 
right foi- a Court, before committing a person on a charge of perjury upon 
his own uncontrndicted sta,tement, to await the hearing of the a.ppea], where 
an appeal is pending, iii the case in which he is charged with such perjury. 

A sanction for a iirosccution for malcing a false charge under section 
211 of the Peiinl Code, without hearing all tlie wit- 
nesses whom the pcirson accused of making the false 
charge wishes to produce, is illegal. The High Court 
has power to quash an illegal commitment at any 
stage of the case. 


Empress 
Behara, 6 
Calc. 584; 
L. R. 265. 


Shibo 
L. R. 
C.8C. 


A charge of theft was made he^fore the police, and while enquiries 
Nii«hnTiiii<««»a Bibee wbicli ufterwaras resulted in hlie cluir^o boinpf fonrid 
Qh -w, ? H Al- 1 I^’oved, wore peiulinj?, the 

V. SneLKh £ra(l All, 4 r«‘iM;fited in a coinpliiint befon; the Mafjis- 

C. L. R. 413. trnte of the District, by whom the m}^tt(^r was hand- 

ed over to the Sub Deputy Magistrale, who reiiorted the elnirge as false. 
Whereupon the Magistrate directed the police to enter the charge ns false, 
but witliont ordering tlic formal dismissal of the pid.itioji of the complain- 
ant. On the application of the accused, a couiiii‘r-prosecution niuhn' sec- 
tions 211, 182, and 500 of the Penal Code, was then sanctiojied, Jind the 
case sent to the Deputy Magistrate for trial. Tliat ofiicer discharged the 
accused on the ground that the sanction of the Magistrate was illegal, as 
there had been, he alleged, (1) no judicial investigation as to the original 
charge ; (2) no formal dismissal of the complaint ; and (3) the witnesses 
produced by the complainant had not been all exaTriined. 

Held, that the Deputy Magistrate was bound to accept the sanction 
made by a superior Court as valid, and to leave the accused to question it 
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mam- e. 203, 

Act 


EaziChundra Mo- 
zoomdar v. Juggut 
OhundraMozoomdar, 
7 0. L. R. 330. 


before a competent Court if so advised > that a prosecution may be 
tained in respect of a false charge made to the police, or contained in a com- 
plaint which has been dismissed under section 147 of the Criminal Proce- 
dure Code, although there hsis be(in no judicial iiivestigatioji, and that ac- 
cordingly the Deputy Magistrate ought to have tried the charge before 
him. 

A mortgagee presented a j^etition in the District Court of E. under Re- 

gulatioii XVII of 18(>d, for foreclosure of a mort- 1 & 82 .’’ 
gage of certain land which at the time of tlie execu- 
tion of the mortgage was situate in the district of 
E. but which had since been transferred to the dis- 
trict of Pubna. In reply it was alleged that the 
mortgage had ])een paid off, and a receipt by the j^ctitionor was put in. 

The matter was, however, compromised, no evidence having been given on 
either side. It appeared thM the petition for foreclosure was verified by 
the affirmation of the petitioner, although it was not necessary that it 
should have been so v(U’ilied, and the mortgagors applied to the District 
Court of Pubna, within the jurisdiction f>f which the land now was, for leave, 
under section 468 of the Criminal Procedure Code (Act X of 1872) to prose- 
cute the mortgagee under section 193 of the Indian Penal Code for giving 
false evidence in regard to the receipt, and such lea.ve was granted. Held, 
that tlie sanction given by the Judge of Pubna was illegal, on the ground 
that the District Court at Pubna had no jurisdiction. 

Semhlc : — That, although a superior Court has no right to question the 
sanction, under section 468 of the Criminal Procedure Code, given by the 
Court which heard the evidence, yet where the sajiction is given by the 
Court before any evidence in the case has been taken, and without materials 
before it upon which it could properly exercise a discretion, such a sanction 
can be set aside. 

Barkuttullah Khan v. Eoiiuie (I. L. E. 1 All. P. E. 17) ; Earn Pershad 
Hazarce v. Soomuthra. Dabec (5 S. W. E. Misc. F. B. 21). 

Held, that the sanction ref erred to in sections 4G8 and 469 of Act X of 

BarkatuUah iKhan v. eiupowered ’ 

• o i. 1 . H under the Act, cannot be disturbed by a superior 
Rennie & another,! Tuknek, Offg. C. J. ami Peakson and 

I. L. R. All. 17 . Onj)FiKLi>, JJ. : — Wlieu sanction is refused by one of 

the Courts, the refusal does not de])rive the other Courts of the discri'tion 
given to them. Par Scankie, J. : — Wlien sanction is refused by one of the 
Courts, the refusal does not deprive the supc*rior Courts of the discretion 
given to them. 


Held, (Spankie, 

Empress v. Sab- 
sukh & others, 2 I. 
L. R. All. 533. 


J. doubting) on a reference to the Full Bench, that a 
Court of Eevenue is a Civil Court within the mean- ibVs." 
ing of sections 468 and 469 of Act X of 1872. Held, 
also, that the declining hy a Court of . Eevenue to 
sanction a prosecution under sections 468 and 469 of 
Act X of 1872 under a mistaken view of the law and under the impression 
that sanction was unnecessary, did not constitute sanction. Held, also, that 
under the words ‘‘ at any time ” in section 470 of Act X of 1872 sanction 
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E. 1&5, 
Act 
18d2. 


fi 195, 
&Act 
1882 . 


S. 395, 
Act 

188 c; 


S. 195. 
Act X., 

m2. 


to iirosecutc cirunot be "iveii after, tlie trial and conviction of tlie accused 
person. 

Observations by Stuakt, C. J. on the “ subordination ” of Courts of 
Revenue to tlic Court, within the meaning of sections 468 and 469 of 
Act X of JH72. Held, by the Judge making the reference (Straight, J.) on 
the case being r('turneil to him, that the accused persons having been prose- 
cuted without the saiiciioii required by sections 468 and 469 of Act X of 
1872, all tlie iiroceedings were invalid, and must be qu.ishcd, and the accused 
must he retried, sanction to their prosecution having been obtained. 

Held (OiiDFiELU, J. dissenting) that, for the purposes of section 468 of 

no'crai 0 T ^ 1872, a Magistrate of the first class is sub- 

T n All 90*1 * ordinate to the Magistrate of the district, and con- 

li. R. All. 20D. sequently apiilieation for sanction to prosecute a 

person for intentionally giving false evidence before the former nnxy, where 
such sanction is refused by the former, be m^e to the latter, and not to 
the Court of Session, which has not x>ower to g^e such sanction. 

An insti'uction to the Magistrate of the district by the Court of Session, 
TP nroeo v Pnhar. Contained ill the concluding scnitoiioe of its judgment 
‘ ’ in a case tried by it, to prosecute a person for giving 

dhan Das & another, false evidence before it in such case, does not amount 

3 1. L. R. All. 62, to saubtion to a prosecution of such person for such 

offence, within the meaning of section 468 of Act X of 1872, that section 
supposing a, comphiiiit, or at lea^si an application for sanction for a com- 
plaint, Where a Court thinks that there is sufficient ground for inquiring 
into a charge iiientioin^d in scefions 467, 468 or 469 of Act X of 1872, it 
should proceed under section 471 of that Act. Attention of the Court of 
Session in this case directed to Reg. v, Baijoolal (I. L. E. 1 Calc, 450). 

The sanction of a District Siiperinteudciit of Police to the prosecution 
Reg. V. Ootum charge of giving false information, not to such 

Chund & another 2 Suporiiitondent himself, but to iin Assistant 

TT w P Ppti Ai/ District Superintendent, is no sufficient sanction 
Si, W. .up. . so(.tioii 168 of the Criminal Procedure Code 

(Aci XXV of 1861). Tlie words ‘^inferior minis- 
terial oiiicev^’ rc'fer to public servants of a lower giwde than an Assistant 
Superintendent of Police. 

The sanction required bv section 469 of the Criminal Procedure Code 

Eadara Virana & ns a coalition precedent to the pro- 

" Th O secution of a party to a civil suit for forgery of a 

others V. rne yueen, dociiimmt given in evidence in such suit, is unncces- 
3 I. L. R. Mad. 400. of persons not parties to, hut wit- 

nesses in, the suit wdio are charged with the forgery of the document jointly 
with a party to the suit. 

Where sanction is given for a prosecution for perjury, and the case 
tried by an incompetent 001114}, and the conviction 
quashed on appeal, a competent Court may retry the 
prisoner upon the subsisting sanction without any 
order of the Appellate Court by whom the conviction 
is quashed. 


Rami Reddi & Seshu 
Reddi in re, 3 1. -L. R. 
Mad. 48. 
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On an application for sanction to -prosecute under section 468 of the 


Sangili Vira Pandia 
Chinnatambiar v. 
The Queen, 6 I. L. R. 
Mad. 29. 


Code of Criminal Procedure, 1872, it is not compe- 
tent to the Court to go Ix^yond the record in deter- 
mining whether or not sanction should be granted 
when the record itself discloses no foundation for 
the charges. 


In re Kasi Chunder Mozuindar, I. L. R. 6 Calc. 440 ai)proved. 

A second class Magistrate of a taluk, not being the official superior of a 
Ree* V Velavudam station-liouse officer within tlie meaning of 

Pnia^ * ft T T section 467 of the Code of Criminal Procedure, 1^71, 

. • cannot sanction a prosecution under section 182 of 

146. - _ 

to the station-house officer. 


the Indian Penal Code for giving false information 


In 1872 Premii Pand and ff^hro others obtained a decree against Shridhar 
Balkrislma in the Bombay Court of Small Causes. 
1 p p Qo * For the enforcenumt of this decree, tliey presented 
1 1. Ii. R. isom. 04. District Judge of Tlidna, an application in the 

form prescribed by section 212 of the Code of Civil Procedure, and alleging 
that the judgment-debtor had two salt-pans at Trombay, in the Thaud dis- 
trict. The application did not, however, on the face of it slate whether it 
was made under the Civil Procedure Code, or under Act IX of 18.50. The 
Judge entrusted the applica“tion for executiem to the Subordinate Judge, 
who ordered an attachmonfi and sale of these salt-pans. In the course of 
the proceedings which followed, the Subordinate and District Judges con- 
sidered that the present petiti(mor Jagjivan Nanabhai had given ami fabri- 
cated false evidence. On the 2.5th of October 1875 the District Judge gave 
his sanction for tin' prosecution of Jagjivan and others. 

Jagjivan prayed the High Court to annul the sanction, alleging in his 
petition that the proceedings bcfoi'C the Subordinate Judge were a imtio, 
coram non jndire^ as lie had no authority to atiacli and sell immoveable pro- 
perty in execution of a decree of the Bombay Court of Small Causes. 

Held, that although the Court of Small Causes at Bombay has power 
to enforce its decree against moveable property only, yet, it’ that decree bo 
transmitted to a fJuurt to which the Code of Civil Procedure (Act VH El of 
1851)) applies, the latter can under section 287 of that Code, enforce it 
against immoveable property also. The decree of tlie Siiuill Cause Court 
in this case was referred for execution by the District to the Subordinate 
Judge, and this was perfectly hgaJ under the concluding danse ot’ section 
287. The District Juilge was, therefore, quite within his province in giviiig 
his sanction to tlie prosecution of the applicant who, lit' as well as the Sub- 
ordinate Judge thought, had committed per j my and forgery before the 
latter. 

Quoere : — Whether a Court executing the decree of a Small Cause Court 
under section 78 of Act IX of 1850 could enforce it against immoveable 
property. 

Note : — In Reg. v. Hayat hihi (unrejiorted) Wkst and Nanabhai ITari- 
DAS. JJ, held that the High Court had no aAithority to interfere with the 
discretion to grant a sanction for prosecution, even in a case in which the 

79 


S 19.>, 

Act X., 
1862. 


h. 

A>'t A , 



01? ClUMlNMi C\SES, 


Higli Court would not have granted the sanction itself. See also on this 
subject Barkhat-ullah v. Rennie', 1 !• L. R. [Allahabad) 17. 

Section 466 of the Code of Criminal Procedure (Act X of 1872) extends 


Paragraph 


Imperatrix Laksh- ^ f ostensibly done by a public senrant, i.e., 

c vii V which would have no special signitication 

man ^Knaram va- except as acts done by a public servant ; therefore a 
man Han & Balajl- niiilmlkari charged with fnbricating the proceedings 
Krishna, 2 L L. R* of a case decided bel’ore himself, could not be tried 
Bom. 481. on that charge except witli the sanction specified in 

that section. 

Paragraph 1 of section 466, which mentions a sanction by Govern- 
ment or its deputy, is intended to apxdy, at least, chiefly to the cases of 
persons sxH'cially resxionsible to Government, such as accountants who have 
failed in their duty, and xiaragraph 2 whicli sx>eaks of sanction by Go- 
vernment alone, to x>ersons professing to exercise certain authority, and with 
that pretext doing an act which is impeached by a subject on the ground of 
its being wholly unwarranted or of an excess or imjiropriety of some kind. 

A luahrdkari falls within the class of jiublic servants contemxdated in 
paragraph 1 of section 466 ; a sanction for his xirosecution by the District 
Magistrate, is, therefore sufficient. For the purposes of sanctioning a 
criuiinal in’osecution under section 468 of the Code of Criminal Procedure, 
the Ccnirt of the Subordinate Judge is subordinate to that of the District 
Judge, notwithstanding that the subject-matter of the litigation in the 
fornu'i' Coui’t involves more than Rs. 5,000, and an appeal lies direct to the 
High Court from the decision of that Court in that matter, A prosecution 
commences when a complaint is made, the reception of the complaint being 
a stage of the judicial proceedings towards conviction. 

For the parx^oses of section 468 of the Code of Criminal Procedure 


Imperatrix v Pad- ^ 1H72) a Magistrate of the first class is 

lYioTiaTiVi Pai o' T T suhordiiiatc to the Magistrate of the district : a 
* * * sanction given by the latter to xu’oseciite a x^orson for 

R. Bom. oo4. intentionally giving false evidence before the former 

is, therefoio, legal Jind sufficient, notwithstanding the refusal by the former 
to give such sanction liiinself. 

tiemhle : — That the Sessions Court has not power to give such sanction. 

The mamlatdar’s Court, constituted by Bombay, Act ITT of 1876, is a 

Qa-cranfa in fo V, 1 Civil CouT’t with ill tlio meaning of section 468 of the 

L R Bom 137 * Code of Criminal Procedure (Act X of 1872) ; there- 
* * ‘ ' fore a complaint of an offence mentioned in that 

section, when such offence is committed before or against the mamlatdar’s 
Court, shall not be entertained in the Criminal Courts exeex^t with the 
sanction of the mainlatdar’s Court, or of the High Court to which it is 
siiboi^dinate. 

A District Judge who has, on hearing a civil appeal, sanctioned the 
Pmnroaa v itamA’r prosecution of a party for forgery, is not debarred by 
ft T* T section 473 of the Code of Criminal Procedure (Act 

_ ^ X of 1872) from trying the offence in his capacity of 

Bom. 479. a Sessions Judge. 
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An application under section 16*9 of the Criminal Procedure Code, (Act let 

Venkataireri Raiah 1861) praying for sanction to institute a 

- 4 .* 4 .. ® Tur j prosecution on a charge of perjury, should, as a ge- 

01, petitioner, 6 Mad. neral rule, be first made to the Court before which 
Rep. 92. the perjury is alleged to have been committed. 


The sanction of Government is required for the prosecution of any 
Proceedings of 29th J^dgo if a complaint is made against him as Judge. 

March 1871, 6 Mad. 

Rep. Rul. 22. 


Construction of section 167 of the Criminal Proce- 
dui'e Code (Act XXV of 1861). 


A Sub-Magistrate 


&. 195, 
Act X., 
Ib82. 


Upon4;he construction of section 167 of the Criminal Procedure Code>|itx’ 

Kristna Rau, Appel- of 18G1) Held that the section by 

1 f iwr p implication vests in th(5 Court or authority to 

lant, 7 Mad. Rep. 58. 'vvhom the Judge or other public servant not re- 
moveable, &c. is subordinrite, the power of sanctioning or directing suidi 
prosecution. It does not say that the Government must give the power, 
but that it shall exist unless limited or reserved. Every Court or authority 
therefore, has it, unless there is a limitation. It is very desirable that suolj 
sanction or direction should be in writing and attached to the record, but 
it is by no means legally imperative. Semble^ the objection (to tlie want of 
sanction) should be taken at the trial. * 

refused to grant sanction fora prosecution under 

n section 1 GO of the Criminal Procedure Code on the 

Proceedings of 12th 

Nov. 1872, 7 Mad. been committed before his predecessor in office. 

Rep. Rul. 12. Held, that the Sub- Magistrate was wrong in bis 

construction of the section. The Court before which the perjuiy is alleged 
to have been committed is to give the permission. The change of incum- 
bent leaves it still tlie same Court. 

S. 195, 

The prosecutor applied to a Civil Court for leave to prosecute, under Act x., 
section 170 of the Criminal Procedure Code (Act 
XXV of 1861), a witness who had appeared before 
the Court. Idie Court granted the permission as 
ajiplied for. The prisoner w.is tried for and con- 
victed of an ofiauice coming under the provisions of 
section 159 of flic Criininal Procedure Code. Il(dd, that the mention of 
section 170 in the permission to prosecute granted by the Civil Court might 
be treated as surplusage, and that the xndsoner was rightly convicted. Hold, 
also, that the copy of a lease is not a valuable security ” within the meaning 
of section 80 of the Indian Penal Code. 


Reg. V. Ehushal 
Hiraman & Indragir, 
4 Bom. Rep. Grown 
Cases, 28. 


Prosecution for non-attendance in obedience to a summons was enter- 
Pflo* -ir fatni Wn tallied witliout the sanction or complaint required by 
„ .. 'q 1 K -D section 168 of the Criminal Procedure Co'de, (A<*f 

Xatia^eiar, D ISom. XXV of 1861). Hold, that there was an implied 
Rep. Crown Cases, 38. sanction for the prosecution, as the conviction was 
by the same Magistrate whose summons was ireated with contempt. 
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S. 19l>, 
Act X.. 
1^82. 


S. 1^7, 

Ai't X., 
1882. 


R. 1&7. 
A«‘t X. 
1832 . 


Wliere tlie Magistrate, "before wlioni a witness gives false evidence, 


himself commits such witness for trial, his sanction 
of the prosecution, under section 1 09 of the Criminal 
Procedure Code, (Act XXV of 1801) will be implied. 


Reg. V. Muhammad 
Khan valad Imam 
Khan, 6 Bom. Rep. 

Crown Cases, 54. 

Section 167 of the Code of Criminnl Procedure (Act XXV of 1861) 
Reff V Parshram sanction to prosecutions therein meii- 

IToalio •7 n u tioned shall he given hefore any such prosecution is 
n oommtmced ; and, until the sanction is obtained, the 

■Croym Cases, 61. tribunal by which the offence is triable has no juris- 
diction, and a conviction founded on evidence taken without such sanction 
would be bad. Wlu're a complaint charged a person who was one of the 
public sorvanis inentioiKid in section 167 of the Criminal Procedure Code 
with commiiting acts which if committed by a private individual would have 
constituted tJie offence of extortion : It was held that it was not illegal to 
treat the charge^ as a charge of extortion, and to proceed with the trial 
without sanction for the i^rosecution. 

, The sanction for the prosecution of a kulkarni for making a false re- 

Ppo* V MfllbflrPflni port as a public servant, reepurod by section 167 of 
Keg. V. lYiainar Kam- Criminal Procedure (Act XXV of 1861) 

cnanara, / R®P* may be given by the mamlatdar or by the piitil to 
CrowTi Gases, 64. whom such kulkarni is subordinate. The sanction 
of tlio Collector is not necessary for that juirposc. 

A kulkarni ^h'^ makes a false report with reference to an offence com- 
mitted ill his village with intent &c. is punishable under section 218 of the 
Indian Penal Code. 


Sanction for the prosecution of the accused was accorded by an Assis- 
Ppo* V Till wifp nf Session Judge in the following terms : ‘‘There 

M n /I Q n doubt whatever that Tai, Bajj, and Bahi, these 

anc an , o om. persons, made before me certain sintements 

Kep. Grown Gases, 24. contradictory of the statements which they had 
made before the Committing Magistrate. Therefore, if from such state- 
ments of tlu'/irs they may be liable to any charge, there is sancition from 
here {L c., I give my sanction) for their prosecution.^’ Held, that this 
gave sufficient sanction for the prosecutum of the accused under section 
19d of the Indian Penal Code, and that it is not necessary that the authority 
giving the sanction sliould sp(»cify the particular section of the Penal Code 
under which the accused is permitted to be prosecuted. 


Whore a Civil Court, by letter to a Sul)ordinate Magistrate with com- 
Reg V Subi Sani 8 powers, gave samffion for the jirosecution of 


Bom. Rep. Crown 


the accused under sections, 463 and 471 of the 
Indian Pcmal Code (making and using a false docu- 
Gases, 28. ment), and where the Ma-gistrato, in committing 

the accused for trial, in addition to framing a charge under these section’s, 
added a head of charge under section 193 (giving false evidence) : Tt was 
held that the Magistrate had no jurisdiction to commit the accused for trial 
on the last-mentioned head of charge. 
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The Local Government in sanctioning or directing under section 167 of 
Reff V Vinavak Criminal Procedure Code (Act XXV of 1861) a 
Tl’ V o "D o charge against a public servant of an offence as such 
ivaKar, o Bom. Rep* public servant has power to limit its sanction, by 
Crown Gases, 32. giving directions as to the person by whom and the 
manner in which, the prosecution is to be preferred and conducted ; and a, 
Court has no jurisdiction to entertain a charge against sucli j)ublic servant 
if preferred othorwuse than in accordance with such directions. 

Scmhle : — The Local Government has power in the like case to direct 
that the accused public servant shall be tried before a specilied tribunal, 
being one having jurisdiction in that behalf. Therefore, where the sanc- 
tion directed that the accused public sei-vant should bo prosecuted upon 
such charges as Mr. C. might be prepared to pr(?fcT against him, and there 
was nothing on the record to sliow, nor did it otherwise appear that Mr. 
C. had preferred any charge against, or taken any part in the prosecution 
of the accused puldic S(jrvant, the High Court quashed the conviction of the 
accused as having been without jurisdiction. 


f. W, 
Act Xi 
im. 


When it is 

Balaji Sitaram in 
re, 11 Bom. Rep. 34. 


intended to charge a person with ha\dng made a false 
statement in the Court of a Ma,gistrate or (alter- 
natively) a false statejuejit in ‘the Court of a Subor- 
dinate Judge, there must be a proper sanction for 
a prosecution on each branch of the alternative. A sanction for a prose- 
cution under section 470* of the Criminal Procedure Code (Act X of 1872) 
must designate the Court where the false statement was alleged to have lavii 
made and the occasion on which it was committed. It is desirable, if not 
necessary, that in the sanction for prosecution the description of the offence 
intended to be prosecuted should be stated in general terms although details 
may be omitted. 

Where a prosecution of an offence under Chapter X of the Penal Code 
Po<y V Pflm Phn- instituted by an inferior ministerial servant under 

I ^ c- i, p- sanction of the autlnuaty of his official superior, the 

lam Singn & Otners, provisions of seedion 168 of the Code of Criminal 

II S. W. R. Or. R. 22. Procedure (Act XXY of 1861) arc complied with. 

The Civil Court, in giving permission to prosecute under sections 169 


S. 193, 
Act X., 
1&82. 


a. 195, 

iict X., 


Gobind Ghunder 
Chose & others. Case 
of, 10 S. W. R. Or. 
R. 41. 


and 170, Code of Criminal Procedure (Act XXV of 
1861) should, in a case of forgery, state distinctly 
Avhat the document is for which a prosecution is to 
be entertained. The particailar act or acts of forgery, 
and, in a case of perjury, the particular words which 


constitute the jiorjury, should be specilit'd. 

There being nothing in the law requii-ing that sanction to prosecute 
Jueut Mohini under section 211 of the Indian Penal Code should 
Dassee & Madhu- Oi*ly be ffrauW upon application by a private prose- 
Ti + 4 . • cutor, a district Magistrate is competent under sec- 

suanan DUtt in re, the Code of Criminal Procedure (Act X 

10 0. L. R 4. 1872) of his own motion to direct a prosecution 

where a complaint htas been entertained and found to be false by a Magis- 
trate subordinate to him. 


S. 195, 
Act X., 
1882.' 
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S.S. 156. 
& 195, 
Actx., 
Ib82. 


S. 165, 
SctX^ 
im. 


Oiridhari Mondul 
ft another in re, 10 


A. local investigation, upon information given by A. that a dacoity 
had been ^ofnmitted, having been made under 
section 115 of the Criminal Procedure Code (Act 
X of 1872) the district Magistrate, upon the 
0. L. R. 46. report of the enquiry made in the local investi- 

gation, without giving A. an opportunity of having a judicial enquiry into 
the charge preferred by him passed the following order : B. (one of the 
persons alleged by A. to have coniinitted the olfence) is directed to bring a 
case under section 211 of the Penal Code and he directed the Superinten- 
dent of Police to take charge of the prosecution. Held, that the order 
quoted could not be considered a sanction under section 4(58 of the Criminal 
Procedure Code, and that if it were intended to be such, it was expressed in 
an improper manner. Held, also, that the direction that the Superintend- 
ent of Police should take charge of the prosecution was given without juris- 
diction, and was calculated to prejudice the person against whom the pro- 
secution was directed. Held, further, that, their proceedings in the origi- 
nal charge not having been before a Court, no sanction under section 408 
was requisite. 

Oil an apidication to a. Moonsiff for sanction to prosecute, the follow- 


Jadunath Hazra ft 
Annoda Prosad Sir- 
car in re, 11 G. L. R. 
53. 


ing order was made upon the petition : If the pe- 
titioner thinks there is sufKcient evidence against A. 
I have no objection to give such sanction.^’ Held, 
that the order was not a sufficient sanction to sup- 
port a prosecution. 


Ill respect of the discretionary power of sanctioning prosecutions for 

fhe materiality of the evidence to the 
Proceedings o matters in issue is not the only or the chief point to 


Sep., 

244. 


1881. Weir, 


be regarded. 


A Subordinate Magistrate who commits a case for trie^ to a Court of 
nf I7fli Sessioii is Subordinate to the Court" Of Session in 
^ _ . matters connected witli, and arising out of the trial. 

Jan., 1877. Weir, Sessions Coui’t may accordingly sanction a 

397. prosecution for giving false evidence, of a witm^ss 

who gave evidence in the preliiiiiiiary enquiry, although the witness may not 
have been examined in the Sessions Court. 


The power to sanction prosecutions for perjury, &c., under this section 

Proceedings of 13th f T + restricted to cases in which an appeal 

‘1 W * lA^J^rd ; but vests in the superior Court as a Court 

April, lool. weir, exercising supeivision and control over the subor- 

398. dinate Court, e. f/., it may be exercised on a perusal 

of the records. It is immaterial how the superior Court is put in motion. 


A Registrar acting under sections 73, 74 and 75 of the Registration 
n j* being a Court within the meaning of section 

Proceedings orl2tii 409 Code of Criminal Procedure (X of 1872), 

May, 1881. Weir, a prosecution for forgery of a document adjudicated 

399. on by the Registrar cannot be entertained without 

the Registrar's sanction. 
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Where the law prescribes that ^ complaint shall not be entertained 
u A* f o A without sanction^ the question whether sanction 
irroceeaings Oi dra given must be duly considered and deter- 

March, 1881. Weir, mined by the competent authority ; and a distinct 
401. order, in however general terms, must be passed. 

It is not a sufficient fulfilment of the condition that an officer compe- 
tent to give the sanction himself entertains the coirqjlaint. 

Held, that, in a case under section 1 71, Code of CriminaT Procedure 

Kooni Beharee 6hur XXV of 1861) the initiative is taken by the 

^ * party interested, and the Court takes no part in the 

matter, except in the way of giving or refusing 
its sanction. Section 170 contemplates cases in 
which tl^i^Court itself takes the initiative, but it was not intended that the 
Court should proceed in the manner there described, except where the pro- 
priety or necessity of doing so was umnistakeablc. 

Where an offence is committed against a Court of first instance, 
the Appellate Court to which it is subordinate is 
comi)eteut to sanction a pros(.‘Cutioii under Chapter 
XI of the Code ot‘ Criminal Procedure (Act XXV of 
1861). Sanction to such a prosecution may be given 
even if the offence is abetment. 


11 S. W. R. 
171. • 


Civ. Rul. 


Ishanchunder Chose 
in re, 15 S. W. R. Civ. 
Rul. 352. 


A Civil Court has no power to make an order under section 170 of the 
Criminal Procedure Code (Act XXV of 1861) sanc- 
Mahalingaiyan Ex tioning a prosecution for an offence committed before 
parte, 6 Mad. Rep. the Court of the Principal S udder Ameen on the 
191 , Small Cause Court side, that Court not being subor- 

dinate to the Civil Court. 


Where a witness was prosecuted for disobedience to a summons with- 
out sanction previously obtained under section 105 
^prws r. KaUy Crimilial Trocedure Code (Act X of 188-) , 

Mohun MooKexjOe, 13 High Court refused to interfere, there being no 
0. L. R. 117. evidence that the want of sanction had occasioned 


a failure of justice. 

A sanction to prosecute, when applied for subsequently to the termina- 
ATihilalrh proceedings in the course of which the 

irvi w n in t t u offence is alleged to have been committed, ought not 
&nuDiaii, lU 1. Ij. a. granted, unless the person against whom the 

Calc. 1100. sanction is applied for, had had notice of the appli- 

cation and an opportunity of being heard. 


SECURITY FOR GOOD BEHAVIOUR. 

In an enquiry under section 306 of the Code of Criminal Procedure 
(Act XXV of 1861) as to proceedings against per- 
Reg. V. Eomul sons required io give security for good behaviour, a 
Kissen, US. W. R. Magistrate has no power to use the information 
Gr. R. which the police may have obtained as evidence in 

the case. 


S.S.476, 
195, Ac* 
X., 1883, 


S. 196, 
Act X., 
1882. 


S. 195. 
Act X- 
1883. 


S. S. 1( 
112 . 1 
117. A 
X., 18f 
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DTGF.ST or CIimTNA.L CASES. 


Where a person 

Juswunt Singh in 
re, 1 Ind. Jur. N. S. 
301 : S. C. 6 S. W. R. 
Cr. R. 18. 


is confined in*defaiilt of giving security for his good 

behaviour, iindorCluipter XIX of the Code of Cri- 
minal Procedure (Act XXV of 1861) a second secu- 
rity cannot be demanded after the expiration of the 
first term of confiiiemcuit, except on some new proof 
of bad livelihood, or that the person is not capable 


of following an honest calling. An order of a Sessions Judge confirming 
an order Of the above nature made by the Magistrate is open to revision, 
under section 404, though not appealable under section 408. 


£. 110 . 
AotX 
1882. 


The order in this case calling upon the prisoner to furnish security for 
’ w • es good behaviour, under section 297 of the Vode of 

Naram Sooboodhi, Criminal Procedure (Act XXV of 1861) se^ aside as 
petitioner, 6 S. W. R. erroneous, that section not referring to pereons of a 
Or. R. 6, violent or turbulent character. 


S.S. 51 », 

Brindabun Ohunder 
Dass, petitioner, Ta- 
rineechurn Mozoom- 
dar, petitioner, 19 S. 
W. R. Cr. R. 29. 


Whore sureties who were required to show cause under section 305 of 
the Code of Criminal Procedure (Act XXV of 1861) 
why the bond executed by tliem should not be put 
in force, failed to establish by evidence the statements 
which they made, it was Indd that the order putting 
the bond in force was a proper one. 

Per PiiEAR, J. : — Altlioiigh the form of security- 
bond gi sen in the Form (F.) of the appendix combines two bonds, namely, 
one for the principal, and one on tlie part of the sureties, the provisions 
even of section 309 would be complied with if these two bonds were upon 
two pieces of paper instead of one. 

S.S. 109 . A Sessions Judge has no power under Act X of 1872, section 601 or any 

l>receding sections, to decide as to the noces- 
• Reg. V. Gun^ram taking security for good behaviour, or, witli- 

Potdar, 24 S. W. R. outempiiry to pass orders as to the nature of the secu- 
Or. R. 10. rity to be furnislied, or as to the time it is to remain 

in force. The jurisdiction as to the necessity is in the Magistrate, and 
after sending the accused to the Magistrate under section 504, the Sessions 
' Judge in functus officio. 

See now When a conviction of an offence is 

S 12]{ 

Act xlReg. V. Shona Dagee, 

24 S. W. R. Cr. R. 13. person to be bound, then brouglit up for the pur- 
pose of being bound. 

s.no, Act X of 1872, section 505 enables the Magistrate to require security 

^88*’ iianii/loftrtrtp.n Ah. beliavioar, wlienever it appears to him, 

*” from the evidence as to general character adduced 

med, petitioner, 24 I^cfore him, that any person is by repute a robber, 
S. W.R. Or.R. 37. house-breaker or thief, or a receiver of stolen pro- 
perty, knowing the same to have been stolen or of notoriously bad liveli- 
hood, or if a dangerous character. But when the evidence is entirely in a 
person’s favour, and shows him to be of excellent character, and in every 


contempornneous with an order for 
taking security for good behaviour, the sent(mce for 
the substantive offence is to bo first carried out, and 
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Fcspect contrary to the sort of person against whom the section is directed, 
to apply its provisions to him on a wea,K and unsupported charge of mischief 
l)y fire, is foreign to tlie intentions of the Legislature, and not only Illegal 
but oppressive. 

On a requisition from the High Court a Magistrate is bound to state 
- the grounds upon which he fixed ^ the amount of 

£mpress V. Dedar security. A pc^rson from whom security for good 

Sircar, 2 I. L. R. Calc. behaviour is demanded should have a. fair chance 
384. afforded him to comply with the required conditions 

of security. 

The*powcrs given by sections o05 and 500 of Act X of 1872 should be ^ 

TP tr exercised with extreme discretion; tlie former of accx. 

Empress. V. Kala- these sections is not intended to apply to persons of 

chand Dass & others, ‘Miy no means a reputable character.” An order 
61. L. R. Calc. 14; S. recniiiijig pei’soiis to deposit cash iu lieu of ••iiterin*' 

0.6 0.L.R. 128. into a bond as security for their future good behavi- 

our is bad in law. 


The amount of the security to be furnished for good behaviour should 


be such as to afford the person li fair chance of com- 
plying with the order, so as not io make the alter- 
native imprisonment unavoidable. Such imprison- 
iiKmt* is not as a punishment for a crime committed, 
society against the j)orpet ration of a crime by the 
individual on his failing to furnish other security. When the amount of 
security required is primd fdcic iinroasouable, the High Court can call upon 
the Magistrate to certify the grounds fur fixing that amount, i Mad. 46 
ai)proved and followed. 


Dedar Baksh & 
Halal Chor in re, 1 C. 
L. R. 95. 

but as a protection to 


Umbica Proshad in 
re, 1 C. L. R. 268, 


ciur. 

Vlll., 


The object of Chapter XXXV 111, Code of Criminal Procedure (Act X 

of 1872) ]s the prevention not the punishment of Artx.i 
eriine. When a charge of a specific offence is nn- 
dor trial, proceedings under Chapter XXXYill 
should not be instituted. Juggut Cliunder Chuckiu’biitty (I. L. R. 2 Calc. 

110) followed. 


Held, that section 5(H; of A(*t X of 1872 solely relaies to tlie calling g.uo, 
Empress v. Nawab "P”" bahituallv (yi.sli(.iu'sl lives, iuul in 

jpr o T T u sense despeiute and dangerous to find se- 

& anotner, ^ l. L. R. purity for good behaviour, as a protection to the 

All. 836. public against a repetilion of erimos by 1 hem in which 

the safety of pro])m’ty is menaced, and not the siuuirity of the person alone is 
jeopardised. Where, therefore, tlu' evidmuH^ adduced before the Magistrate 
did not show that a persoJi was “ by habit a robber, house-breaker or tliief, or 
a receiver of stolen property, knowing the same b> liave been stolen,” but 
showed only that he had been guilty of acts of viohuiee, held thi\t the Ma- 
gistrate could not, under section 5tK) <4 Act X of 1872, order such person to 
furnish security. Observations regarding the evidence on which the pro-* 
cedure of section 506 should be enforced. 

80 
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DIGEST OF CRIMINAL CASES. 


S- !i '. 

Act X , 
le?*: 


f*. ilvJ. 
Act X. 


K 11-'. 
Act X. 


P. \H 
ActX, 


P AH, 

Avt X. 

I 


6 1 ) 1 ), 
AetX., 


Where a person, under section 297 of the Criminal Procedure Code 
Reg. V. Sheo Buksh, XXV of 18C1) is ordered to provide security for 

o M W P D All good heliavioiir, the order should, under section 

OQ ’ W. ir. Hep. All. state the numher of sureties required from the 

295* defendant. The object of the law as to security for 

good behaviour is, that sureties shall be responsible for the good behaviour 
of the person called upon to provide security, not that a deposit be made 
in cash. . 

In proceedings taken against a person to obtain security for good 
behaviour under section 29G of the Criminal Proce- 
Reg. v.Shunkur& dure Code (Act XXV of 1891), the examinatioji of 
others, 2 N. W. P. the witnesses must be taken in the presencxi of the 
Rep. All. 406. accused person, who should be permitted to cross- 

examine them. 

To justify a Magistrate in taking action under section 296 of the Cri- 
Reff V Budla & iidnal Procedure Code (Act XXV of 1861), there 
9 tJ W P evidence befoi-e him legally sufficient to 

Others, 2 W. r, establish ilio fact that the person charged is a person 
Rep. All. 455. Qf f ]^0 character described in the section. 


Previous convictions for a sim]de breacli of the peace are not sufficient 

Pao- V IWicrAA T all Msifristrntp in cli'iiianaiiig security under 

J!r nf'l A M W P is repute, 

& Uaaa, 4 N. W. r. that a person is one of tlie leaders of a gang of petty 

Rep. Al). 117. bidlies and extortioners, sufficient to justify it con- 

viction under section 297 of the same Act, iiiih^ss in addition it be showii 
that lie is of u character so desp(‘rale and dangtu-ons as to render his release, 
without security of one year, hazarduus to the community. 


Where it ])ecomcs necessary to adjourn the hearing of a summons case, 
Reff V Chocha Rai attendance of the accused person at the adjonrn- 

r% Ai/ hearing eau bo seciu’cd under the provisions of . 

6 N. W. P. Rep. All. section 201 of Act X of 1872. Therefore, whore a ' 
366. person appeared in answer to a sinninons requiring 

him to find security for good beliaviour for one year, and ilio. Magistrate 
adjourned tlie hearing of the case, in order thai) tijo accused person might 
liroduce evidence as to character, the Magistrate was empowered to take a 
jiersonal recognizance from the accused person for his appearaaice at the 
ad j ( ) urned h eari ii g. 


An order by a Magistrate respiirir.g si^cnrity 
directed lhat the sun;l.y 


for good behaviour which 
should pledge all his pro- 


aimt^r^V P rights in land worth Rs. 200 was held to be 

Rep. All. 249. 


The exercise of the power given by section 505 of the Criminal Proce- 

Fedda Siva Reddi & . ^ 1872) is not confined to cases 

nnnthpr ^ T T R which positive evidence of the commission of 
^ fofi-tlicoiiiing against the persons charged. 

JXLacl. 23o. 
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* Where a Magistrate required security from persons for their good be- 
Proceedings of 26th haviour under section 29G of tbe Criminal Procedure *>'« x'. 
April 1869, 4 Mad. XXV of 1861), and in default sentenced '***’ 

Ren Rul 47 ' months’ rigorous imprisonment, held 

■ that the order was illegal, section .‘101 requiring that 

they should be committed to prison until they furnish the security demand- 
ed. In fixing the amount of security the Magistrate should not go beyond 
a sum for which there is a fair probability of tlie defendant bein" able to 
find security. 

If a Sessions Judge be of opinion that a person acquitted by him ought 
Reg.^ ByhaValad ffi^e security for good bcdiaviour, he should dis- 

Suijun & others 1 hi*opinion. 

Bom Reo 91 * «bould be taken, leaving the Magistrate 

' ^ ' to take the necessary ste-ps for that purpose, iind the 

Session Judge should not send the party in custody to the Magistrate. 

A direction annexed to a sentence of impi’isonment under section 448 uo 


Reg. y. Erishnaji 
BapRji, Oaikavad, 3 
Bom. Rep. Crown 
Cases, 39. 


of the Indian Penal Codo^ — tlia.t the convict bo 
brought up, at the expiration of the sentence, in 
order that he may give sei-urity for good hiduiviour 
for the period of one year — ^I’oversed : as not being 

authorised by section ’2!)6 of the Criminal Procedure 

1 \ 


Code (Act XXV of 1861). 

An order to give security for good behaviour must specify a definite 
Proceedings of 8th security is required. 

April, 1876. Weir, 

413. 


The order to be issued under section .510 slionhl direct th.at the person ,, j 
Proceedings of 4th to give security be imprisoned until the seen- 

Sent 1874^ Weir found, provided alw.iys that tlie period of 

414 * sneli imprisonment is in no case to exceed tlie period 

for ivhich the person is hound. 


An accused person was convicted of theft and sentenced to two years’ s. ij.i 
Tamis Mandal y. rigorous imprisonment, and w..s riirther ordered to 
TT A TT • * Q r recotvmzanees tor Its. oO and find 

T ^ P 1 ^ two sureties eiicli for a like Slim, for his i^ood htdia- 

L. B. Calc. 215. viour for one year afUT the term of his iniprisoii- 

inent had expired ; in default to siilf(»r rieforons imprisonment f»)r one year. 
Held, that the latter part of the order was bad, and that tlie Magistrate 
should have proceeded under the provisions of section 50-1*, clause 2 of the 
Code of Criminal Procedure (Act X of 1872). The Empress v. Partab, 

(I. L. R. 1 All, 66G) followed. 
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S. 43C, 
Act X., 
1833. 


S. 436, 
Act X., 
Ib82. 


S. 367. 
Act X., 
Ibb2. 


SESSIONS CASE. 


In section 296 of the Code of Criminal Procedure (Act X of 1872) 
Ishenchunder Kur- Sessions cases ” mean cases exclusively triable by 

mokar v. Hurry 


a Court of Session. 


Doyal Eurmokar, 3 
G. L. R. 263. 

The term “ Sessions case/’ in section 206 of the Code of Criminal Pro- 

Emnress v Tarra- ^ 12^72) ]*cfcrs to cases triable by a 

-D A* jp Court of Sessions only. Empress v. Kanclian Sinf^h, 

chand • Jiagdi ^ j ^ ^ ^ j Kurn*Sin^di v. 

others, 7 0. L. R.168. ' ^ ' 


T. L. It. 1 All. 

Man Patuck, 21 W. R. 12 followed.' 


The a.pi)ellant after his discharge by Ihe Assistant Magistrate, upon a 
-j, ir h cliar<v(? under section 157 of the Indian Penal Code, 

Empress v. anc an committed to the Sessions Court by order of the 

Singh, 1 I. L. R. All. Sessions Judge under the Criminal Procedure Code, 
413. 1872, section 296 upon charges under sectioiis 680 

and 457 of the Penal Cod(*. Held by the Pull Bench (Scankie and 
OriOFiEriD, JJ. <ljssenlino) that the comniitimmt was illegal, and that Ses- 
sions cc.se ” within the meaning of section 296 of the Code of Criminal Pro- 
cedure is a case exclusively triable by the Court of Session. 

Tn make a* case a “ Session case ” within the inoaiiing of section 4 of the 
Pao- V PnlnbdQ- of Criminal Procedure (Act X of 1872), it is not 

Kuberdas 11 Bom should be triable exclusively by the 

Rep. 98. 


Court of Session. 


SESSIONS JUDGES. 

The grounds of a Sessions Judge’s decision should be’ given in English, 

Reg. V. Bhobaneshur o 

n/.r«o«,T, A Q w n soctioii .3H2, Code of Crinunal Procedure (Act XXV 

iq' IHdl) setting fortli tlie in’ccise offence of which 

Cr. R. 19. the prisoner is convicted. 

A Sessions Judge sliould designate accused persons by nauio and not 

Reg. V. Bidadhur ^>7 
Biswas & others, 7 S. 

W. R. Or. R. 53. 

The prisoner was declared entitled to a. finding by the Sessions Judge 
Reg. V. Madho sufficiency or otherwise of the evidence 

Qiimin Pino-Ti & Q adduced by bun to prove his alM, and that be did 
wTor R 18 ^ evade justice. 
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Wliere a Sessions Judge has, under section 295 of Act X of 1872 

Fakir v called for the rtjcqrd of an inferior Court, he is, “"s-’ 

tSS p^ik' M"”* **'” “*» *» ‘i"' »si' C”'"'* 

ft T T ft foirt RA.A * orders, bound to call upon the inferior Court for an 

o 1 . Ij. i/aic. 044. explanation of the order passed, and should submit 

such explanation, together with the rest of the record to the High Cohrt. 

A Sessions Judge has no power to direct a Division Magistrate to 
Proceedings of 18th cancel his in-oceedings reviewing the Calendars of 
August, 1873. 7 Mad. Magistrate s subordinate to him. 

Rep. Rul. 27. 

Thwe is no provision of the Criminal Procedure Code (Act XXV of 
18(51) which makes it lawful for a Court of Session 
to call for and examine the record of a case tried by 
a Sub-Magistrate, wlim-e no sentence or order has 
been passed thereon by the -immediahl y subordinate 
Court of the Magistrate. 


Reg. V. Bhaskar K. 
Kharkar, 3 Bom. Rep. 
Crown Cases, 1. 


■See now 
t?. 4bS, 
-lot X., 


A Sessions Judge ought not to cull for a roijort from the Miigistrate of 
xr Piv/iViov District in any case in wliicli it is not comneteiit 
Tku ^ « to such Sessions Judge to call for the record uiid iiro- 

Dharamdass, 6 Bom. eeedings, (c. f/.), in the ense of a person tried hy a 
Rep. Crown Cases, yubordinate IMugistrate who has appealed to the 
33. District Magistrate. 

In trials Indd hy the Magistrate of the District or Magistrate F. P. in 
which the Sessions Judge can call for tlic record and proceedings, he has 
power also to call for a report. 

The powers of a Sessions Judge to call for records andor section 205 are 

Proceedings of 21st f} exercised, and .such p.nvors may be 

nt^,r 1 Q <70 019 nicrely on matters coming betore the 

Jfov. 1878. weir, dl8. in Court, but also on matters coming to bis 

knowledge on reliable inforinatioii. 


SECURITY TO KEEP THE PEACE. 


A statement by a complainant (believed by tlie IVtagistrate) that lie ex- i- i 
Peo- V KristPudro the defendant at any time to make an attempt 

G w n fv P person or property is credible information, 

OA with in tlio meaning of. seetioii 282 of the Code of 

Criminal Procedure (Act XXV of 18(51) of an in- 
tended breach of the peace. The IMhgistrate may require the accused to 
deposit money in lieu of securit}^ for his good behaviour. 


A Magistrate is not competent, iiiidor section 282 of the Criminal Pro- ^ 
Peor V WiisoeerAAd- codiire Code, to order persons to enter into bonds 
H OTT W P P pe-'ice iiicroly upon the statentent of the ♦ 

deen, 2 JM. W. r. Rep. complainant, on wdiicli the summons was granted, 
All. 461. and 'without taking further evidence, or giving the 

parties an opportunity of cross-examining the coniplahiant. 
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DIGEST OF CRIMINAL CASES. 


a. gM The High Court declined to interfere with an order passed by a Magia- 
Reg. V. Puring Sing, a.case in which he ordered eocwity to be 

13 S W R Or R preservation of the peace, where it ap- 

peared that the evidence was sufficient to warrant 

the order, although such evidence was taken in the 
vernacular, and in disregard to the provisions of section 267 of the Code of 
Criminal Procedure (Act XXV of 1861). 

Before making an absolute order directing a person to enter into a bond 
Maghan Misser v hcep the peace, the Magistrate must take the evi- 
Ohammun TpH 9 R* on which he bases the order, in the presence 

L. R. Or. 7 ; S. 0. 10 
S. W. R. Or. R, 46; 

io7. There is nothing in the Criminal Procedure Code (Act XXV of 1861) 

Tarinee Kant Lahoo- impemtiye on a Magistrate to con. 

. front the accuser and the accused in a case under 
ry Cnowdry, peti- section 282 of that Code; and if a Magistrate con- 
tioner, 8 S. W. R. Or. siders a statement on oath of a complainant to be 
R. 79. “ credible information ’’ under that section, there 

is no reason why he should not call on the accused 
to give security, the sufficiency of such credible information being ordi- 
narily left to the Magistrate to determine. 


k. 14.-, 
/r: X., 
IBfc? 


K 107, 
Ac I X., 
1BS2. 


The provisions of section 318 of tlie Code of Criminal Procedure (Act 
RiQOAQliiif Kofoin X^XV of 1861) are substantially complied with when 
Twfifol Magistrate states that he is satisfied that the 

8 S W W r 88 ^ * disputes between the parties were likely to induce a 
o S. W. R. Ur. 83. breach of the peace, and records his opinion that the 
only way of bringing those disputes to a satisfactory settlement was by 
proceeding under the section quoted. 

A petition unsupported' by any complaint or deposition on solemn 
Chamaro Malo v. ^iffirination, cannot be considered credible informa- 
tion ” with section 282 of the Code of Criminal 
Procedure, on which to warrant a Magistrate to de- 
mand security to keep the peace. 


Kashi Ghunder Lalla 
& others, 8 S. W. R. 
Or. R. 85. 


See no\T Wlierc a matter in respect of which further security to keep the peace 
Act X.* Ttiofro TIa v required is the same as that before the Magistrate 

138!;!, ' ® 0 4 . 1 , * occasion, tlio case can only be dealt with 

Jenangeer & otners, section 200 of the Code of Criminal Procedure 

7 S. W. R. Or. R. 23. (Act XXV of 1S61) . 

Notice to show cause why security should not be demanded must be 
Kalipershad Sirdar served before a Magistrate can pass orders requiring 
• V. Futteh Ohund Dass security to keep tlie peace. 

& others, 9 S. W. R. 

Or. R. 16. 
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That a Magistrate has acted without proper discretion in Ordering a , 

Kniftni Ali V 8lld- Prosecution ia no ground for reversing his order, 
deruddeen & others. “ ^?,&iftrate thinks toat the acts of the 

ggwpn Plfl accused are likely to lead to a breach of the peace, 

» p. W. li.ur. n. 10. their statements as to possession of land are 

false, he may proceed to try whether the accused should not be charged with 
unlawful assembly. The directions of the law as to appeals from orders 
and appeals from sentences are distinct. 

It is not necessary that an order issued by a Magistrate under section .-.s iu, 

Luteef Hossein pri- 


soner, lOS. W. R. Cr. 
R.I. 


1861) whereby a breach of the peace was prevented, 
should be supplemented by a proceeding under sec- 
tion 818 of the same Code. 


A summons under section 2S3 of the Code of Oiiminal I^rocedure ^i\.ct 1 ^ 7 , 
XXV of 1861) to show cause why the person sum- 
Nu Na a n, j^oned should not enter into a bond to keep the peace 

prisoner, 10 S. W. R. legally issue on information, if it be credible, 

R. Or. R. 1. contained in a case which was brought against the 

person summoned for illegal assembly, of which he‘ was acquitted. The 
order directing that the defendant should enter into the bond cannot, 
however, be made until the Magistrate has taken fresh evidence, properly 
given, on the aiipearancc of the accused before him or his agent) and before 
he has adjudicated judi(iially on such evidence that it is necessary for the 
preservation of the peace that a bond should be taken. 

A 

Mussamut 

Eooer v. Ranee Soo- 
neet Eooer, 10 S. W. 

R. Cr. R. 40. 



person to show cause why he should not enter 
a bond to kecj) the i)caco. 


into 


The repoi’t of a police officer is “ credible information ” within section 
Bindrabun Shaha, Criminal Procedm-e (Act XXV 

Case of, 10 S. W. R. 

Cr. R. 41. 


of 1801). 


A report of an Inspector of police and the evidence given by the same 
Rajeudro Kishore to justify an order 

Roy Chowdhry in re, 

10 S. W. R. Cr. R. 55. 


biinliug a person to keep the peace. 


It is not necessary to call witnesses in sui)p(>i't of an information laid 
Mullick Fukeerun previous to retiuiiing security! 

Case of. 11 S. W. R. 

Cr. R. 6. 


for keepiiig the jieace. 
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jj Where a complaint was made by A. that timber belonging to his mas-^ 

V 1 /ti. j 1 which had been cut and stacked in a certain 

« 2- Kartick Ohunder Bal had been removed by B. who said that the 

V. Ohunder Nath timber was cut not by A.’s master but by himself, 
Ohuckerbutty, 15 S. and that he had stacked it in a idace where he always 

W. R. Or. R. 56. put his timber, it was held that the Magistrate could 

not pi'oceod under section G2 of the Code of Criminal Procedure (Act XXV 
ofl8Gl),but was bound to ti’y the charge brought against B., and either 
restore the timber to A., or leave it where it was according to the result of 
the investigation. 

Before proceeding to bind jiarties to keep the peace, summers should 

riAAmai- PavooVi Ma issiied to the witiiesaos, wlio should be ex- 

l/oomar roresn na- pre.^ence of the parties. The accidental 

ram Roy, petitioner, of any a.gmit, is not lega<lly speaking, such 

16 S. W. R. Or. R. 45. presence before which an examination is legally 
sufficient. 


S 145, 
AutX,, 
1bS3. 


Before initiating proceedings under section dl8. Code of Criminal Pro- 


Tarafdi 
Ohunder 
Banerjee 
16 S. W. 
64. 


Mundul V. 

Bhoosun 
& others, 
R. Or. R. 


cedure, (Aid. XXV of I8G1) a Magisti’ate must satis- 
fy himself on legal evidence tliat there exists a like- 
lihood of a breach of the j)oace and also record a 
proceeding stating the grounds of his being so 
satislied. 


A Magistrate acts without jurisdiction in making an order binding a 


Brojendro Koomar 
Rai Ohowdhry alias 
Dighoo Baboo, peti- 
tioner, 17 S. W. R. 
Or. R. 35, 


person to ke('p the peace, when there is no comjdaint 
before him of a bri^aeh of the pc^acje being likely to 
be committed by such person, and without taking 
any evidence in the matter. 


s. Tor, 

Act X., 


S. 144, 
Act X., 
ibdy. 


The kind of enquiry required to be held by a Magistrate in cases under 

Noor Mahomed v. /’t’ Orin.^1 ^roco,Um., is a fuU 

judicial enquiry, evidence being taken in the pi’osence 
of the paiii('s charged, and opportunity given for the 
cross-examination of witnesses. 


Nil Rutun Bagchee, 
18 S. W. R. Or. R. 2. 


a new hanf was established about lialf a mile from a long 
estiihlish<*d market, and the Deputy Magistrate was 
of opinion that the liuhling of the two liauis on the 
same (hiys of the week w^oiild induce a breach of the 
X)()aee, Hold, that tlie order passed hy the Deputy 
Magistrate, under sectiem G2 of the Code of Criminal 
Procedure (Act XXV of IS(;J) directing x>etitioner to abstain from holding 
his hatit on certain days, was not beyoml his jiower or out of his jurisdic- 
tion to jiass, and therefore was one with which the High Court could nob 
interfere under section 404. 


Where 

Lalla Mitterjeet 
Singh V. Rajeoomar 
Sircar, 18 S. W. R. 
Or. R. 22. 
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The words ‘‘or to do any act that may probably occasion a brea,ch of 
Kashi Ghunder Dass peace in section 282 Act XXV of 18G1 were 
V Triiv>irioiiAT*A nolo construed to mean a wrongful act, and not one which 
1 Q S W P n ^ P A7 person may lawfully do. It was not intended 

19 5. W. R. Or. R. 47. that a person should be prevented by a Magistrate 
from exercising his right of property, because another person would be 
likely to commit a breach of the peace, if he did so. 

In a case in which parties are summoned to show cause why they should 
Reg V Gunga Singh bound df)wn to keep the t)e{ico, the protjeed- 


aOS.W.R.Cr.R.36. 


0. lor, 

1889. 


should be conducted with due regard to tlie 
provisions of sections 491 and 492 of tlie Code of 
Criminal Procedure, (Act X of 1872) and the summons should distinctly 
specify the amount and nature of the security re(piired, and the time for 
which the security is to run. 

In a case in which the Magistrate passed an order under section 518, 
PTiAlflTiatli PnaA v Code ot Criminal Procedure (Act X of 1872) for 
IT AA‘ on a* closing a IkU on tli43 ground that it was only a mile 
RO muruamn, ZU o. apart from another htU and a breach of the peace 
W. R. Cr. R. 53. ^vas not unlikely, the Scissions Judge recommended 

that the order should be set aside, section 518 applying only when a breach 
of the peace was imminent : — Held, that, under Explanation 2, section 518, 
the order could be made in all cases upc»n such information as satisfied the 
Magistrate, and as the order was one which the Ma.gistrate had power to 
make and was not contrary to law, the High Court could not under section 
297, Code of Crijninal Procedure set it aside. Orders made under section 
518 are not judicial proceedings, and therefore are not within section 297. 

To justify an order under seel ion 491, Act X of 1872, calling on a per- 
p A\xA 1 u security to keep the peace, there must 

Keg. V. ADdOOi Ruq, reasonable probability of a breach of the petice 

20 S. W. R. Cr. R. being committed, and not merely a bare possibility 
67. of a breach of the j)eace. 

In a case of dispute regarding land between A. and B. (tlie latter a re- 
p TXT IT jJf sklent of another district) a Deputy Magistrate, on 
9ft ^ report of the Police that there were serious ap- 

Otners, 20 S. W. K. prehensions of a breach of the peace, summoned not 
Or. R. 68. only A. and the servants of B. but also B. ; and with- 

out taking any evidence against B., found him guilty with the rest, under 
section 497, Code of Criminal Procedure, and directed him to enter into a 
bond and to find security to keep the peace. Held, that the order as regards 
B. was illegal : it was accordingly set aside. 

To constitute a proper foundation for an order under section 191 of the 


8 . 8 . K'7, 
J17, 112, 
Act X., 
1862. 


S. S. 114, 
459. Act 
X., 1882. 


S. 107, 
Act X., 
1882. 


Code of Criminal Procedure (Act X of 1872) it is 
necessary that the Magistrate should adjudicate 
upon legal evidence before him that the person 
against Avhom the order is made is likely to commit 
a breach of the peace, and the Magistrate should 
give notice to the party who is to be affected by the order, of the particular 
conduct on his part which is complained of. 


Bamkissen Acharjee 
Ohowdhry, petition- 
er, 21 S. W. R. Or. R. 
6. 


S. g.ll8, 
128, Act 

X.I 1682. 


81 
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e. 6. 200, 

201, Act 
X,, 


Wliere sucli notice "waB given, and the ground of complaint to ivliich 
such notice had reference was found by the Magistrate to be unf oundedj; 
it was held that the Magistrate could not proceed to adjudicate that an en- 
tirely different ground existed upon which it was likely that the party 
charged would commit a breach of the peace. 

A Bench of Magistrates, whether empowered under section 224 or 226 
o n iiiioiH Po oannot try a case of breach of the peace or any 
Reg. ^ oeDM a- except those mentioned in sections 222 and 

ihak, 21 S. W. B. Or. 225, Code of Criminal Procedure (Act X of 1872). 


s<. S.llO, 
4 2?, Act 
X., lbB3. 


A police report is under Act X of 1872, section 530, explanation, i^ufficient 
Reff. V. Ramclnmder on which a Magistrate mav take action in 

^ ^ ^ •nr ^ ^ ^‘^se of apprehended breach of the peace under 

Roy, 21 S. W. R. Or. 49 I that Act. 

R.28. 


P. S. 11?, 
113, Act 
X. lbB2. 


In a case in which the accused were charged with unlawful assembly 

Dilloofiingh v.Ootum T? acquitted the Reused, 

a* \ L ^ 4 . 1 . 00 eventually ordered the parties to execute bonds 

Singn & others, Za furnish security, refusing to take further evi- 

8. W. R. Or. R. 9. deuce' and relying on the evidence which had been 
given before him in the original case in the presence of the accused. Held, 
that tlie proceedings were irregular : the order was accordingly set aside. 

Ill making an order for security to keep the peace under section 605, 

Narain Soobodhee, ? Criminal Procedure (Act X of 1872) a Ma- 

. gistrate has no right to impose an arbitrary condition 
petitioner, 22 o. W . ^ggential to restrain a party from the infringe- 
R. Cr. R. 37. ment of tlie law, e. gr., a condition requiring the 

accused to furnish two sureties being persons of respectability and substance 
not related to him, and residing within one mile of his house. The ground 
on which a Magistrate has power to refuse to accept any surety under sec- 
tion 516 must be a valid and reasonable ground. 

On a complaint being lodged of criminal trespass and assault, the 
Reff V Shukur recorded, that after interrogating the 

iwr ^ ' 09 R w witnesses he found that a breach of the peace was 

Uanomec^ 22 ». W. to ensue, and proceeded to examine the com- 

R. Cr . R. 68. plainant and two of his witnesses and the accused, 

and thereupon ordered that the parties should furnish recognizances to keep 
the peace : Held, that the parties had not had opportunity afforded them 
under section 492, Code of Criminal Procedure, (Act X of 1872) to show 
cause why they should not be bound. 

Where parties required, on the 1st July, to show cause on the 9th 
V niiAirf RiTiffh under section 491, Code of Criminal Rocedure (Act 
A. 00 R w ^ 1872) why they should not furnish security for 

® breach of the peace, were served on the 6th ai^d 7th 

R. Or. R. 70. idem, it was held, that they had not had sufficient 

time allowed them for the purpose, and the order requiring security was 
accordingly set aside. A Magistrate is bound to^ assist both parties in-'a 
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ctee tindeT section 491, Code of Criminal Procedure, in bringing in their 
tritnesses by issuing summonses to attend.^ 

Tit is only evidence of specific conduct on the part of the accused from 


Eajah Run Baha- 
door Sing v. Ranee 
Tilessuree Eoer, 22 
S. W. R. Or. R. 79. 


which the reasonable and immediate inference is, 
that they are likely to commit a breach of tlie peace, 
which will justify a Magistrate in adjudicating under 
section 491 of the Code of Criminal Procedure (Act 
X of 1872). 

Where a Magistrate, instead of proceeding upon evidence judicially 
taken before him sufficient to show that the accused were contemplating 
acts which would amount to a breach of the peace, acted upon his extra- 
judicialJrnowledge, the High Court set aside liis order under section 491, 
Code of Criminal Procedure, requiring the accused to furnish recognizance. 


Where a person 

Bindessuree Per- 
shad ft others y. Qu- 
jadhur Pershad, 23 S. 
W. R. Or. R. 1. ; 


V. 


Ohulan Tewari 
Sukedad Khan 
others, 23 S. W. R. 
Cr. R. 9. 

must either bring his 


s.ior, - 

ActX, 

108 S. 


who had been required to give a bond to keep the 
peace in the form E. to Schedule 2 of the Code of 
Criminal Procedure (Act X of 1872), instead of giving 
such bond, signed a security-bond in the form G 
under section 509 of that Code for good behaviour, 
it was held that the latter did not constitute a 
binding obligation. 

Under the sections 491, 496, and 497 of the Criminal Procedure Code 
(Act X of 1872) relating to security for breach of the 
peace, the party charged is not entitled, when suffi- 
cient time has already been given him to show cause 
and produce his witnesses, to an adjournment in 
order to produce Lis witnesses. In such a case, he 
witnesses with him or apply for summons in such 


S. 10/, 
118, 119, 
123. \ct 

X., im. 


time as to enable him to bring them into Court on the day fixed. 

Proceedings under the Code of Criminal Procedure (Act X of 1872) 
Oao* V Chapter XXXVII having been commenced in a case 

^ TVi* Tr referred to an Assistant Magistrate, who after 

no TnaKUrta, 24 5. taking some evidence, discovered that he had no 
W. R. Or. R. 62. jurisdiction, and returned the case to the Magistrate 

of the district. The latter, after calling upon the parties to show cause, 
bound them over to keep the peace without himself taking evidence of like- 
lihood of any breach of the peace. Held, that the Magistrate’s proceedings 
were wholly irregular, and that he ought to have commenced de novo. 

A Magistrate has power, under section 62 of Act XXV of 1861 (1) to 

Bykuntram Shaha a particular landholder from holding a 

n jh *f> • on a particular spot on a particular day, at least for 

Roy & Others m re, temporary period, if he is satisfied upon reasonable 
10 B. L. R F. B. 434. grounds that the order is likely to prevent or tends 
to prevent, riot or an affray. 

In a case of apprehended breach of the peace, the Magistrate bound 
over the parties in sums of money aggregating on 
Juffgttt Ohunder ^ upwards! The High 

ipbUOKerDtttty in re, quashed the order, holding that it was alto- 

2 1 L. R. Oalo. 110. gather unreasonable. 


S. 144, 

Act 
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An order directing an accused “ to be imprisoned until he gives secu- 
„ . rity,” is bad •.•a deftnite period for such imprison- 

Mailamdi Fakir v. not* exceeding one year, should be stated in 

TanpuUa Prama- the order, 
nik, 8 I. L.R. Oalc. 

644. 


A Magistrate is not competent to require persons to give security to 
keep the pcjace until he licos adjudicated on evidence 
Uinda Khanum & taken in their presence, that they have by their con- 
Others in re, 3 C. L. duct rendered this ueccssary. Rajah Run Bahadoor 
R. 72. Singh v. Ranee Tilossuree Kooer (22 S. W. R. Cr. 79) 

cited and followed. 


The petitioner, a tehsildar, applied to the police for assistance to pro- 
Sheo Sum Lall neti- while distraining the crops of certain ryots 

. . . Q n T arrears of rent. On this being reported to the 

tioner in re, . . Magistrate, he required the petitioner to furnish se- 
R. 280. curity to keep the peace on the ground that any 

riot which might result from resistance of the ryots to the attachment of their 
crcjps would be attributable to his act. Tliis orde^r was set aside by the 
High Court as illegal, because the Magistrate had not found that the peti- 
tioner himself was likely to commit a breach of the peace. 


S. 350. 
ActX, 


Not withstandin g 

Burcda Kant Royv. 
Karimuddi Moonshee 
& others, 4 0. L. R. 
452. 


the introduction into ihe section of the words the 
accused person ’’ and conviction,’^ the provisions 
of section 328 of the Criminal Procedure Code (Act 
X of 1872) apply to iin enquiry instituted under 
section 491 with a view to enforcing the giving of 
security against a breach of the i)eace, and in such a 
case where the Magistrate, by whom only part of the evidence has been 
taken, is succeeded by another Magistrate while such enquiry is pending, 
the person called upon to show cause why he should not give security, may 
insist, before the latter, upon the recall and re-examination of the witnesses 
whose evidence has been already taken by the former Magistrate. 


^ An order postponing proceedings instituted under section 491 of the 

im/' « nVinTii Code of CrimiTial Procedure (Act X of 1872) until 

^ n T -D oaa * person called upon to show (.'ause shall have esta- 
ram, O U. Xj. K. ood. blished in a civil suit the title claimed by him to the 
property disputed, with reference to which there is a likelihood of a breach 
of the peace, amounts to a discharge. 


& H », 
Afit X, 
IS ^2, 


In the absence of evidence that an order under 580 of the Criminal 
Nobokishore Chuc- Pi'^^cedure Code (Act X of 1872) was in fact directed 
TrArhiittv in m 7 P accused, he cannot legally be convicted under 

T n * * section 188 of the Indian Penal Code for disobeying 

L.R.a91. such order. ^ 


Quwre : — ^Whether an order under section 530 can be directed to others 
than the unsuccessful party to the proceedings under the section ; or 
whether such an order could properly be directed to the public at large. 
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Empress v . Muham- 
med Jafir & others, 3 


The words in section 489 of the Oriminal Procedure Code (Act X of 
Empress V. Raehu- “ taking 'other unlawful measures with the 

hflr Jb Atliofo* o T T evident intention of committing a breach of the 
P All QK1 ' * * peace” do not include the ofiBence of intimidation 

R. All. 351. hy threatening to bring false charges. Where there- 

fore a person was convicted under sections 508 and 506 of the Indian Penal 
Code of such offence, held that the Magistrate by whom such person was 
convicted could not, under section 489 of the Criminal Procedure Code, 
require him to give a personal recognizance for keeping the peace. * 

Certain persons were convicted by a Magistrate of the first class of 
assault, an offence punishable under section 352 of 
the Indian Penal Code. The case was brought to 
T T p All knowledge of the High Court by the complain- 

1. L. R. All. 545. qjjIj preferring a petition to it, together with a copy 

of the Magistrate’s order. This petition was laid before Stkaight, J. who, 
observing that the case was one in which the Magistrate should have taken 
security from such persons for keeping tlio peace, as provided by section 489 
of Act X of 1872, directed the Magistrate to summon such persons to show 
cause why they should not be requmnl, under section 491 of that Act, to 
enter into a bond to keep the peace. The Magistrate *ticcordingly summoned 
such persons as directed, the summonses setting forth that they wore issued 
under the orders of the High Court.” The Magistrate took evidence on 
behalf of such persons, and eventually made an order requiring such persons 
to enter into a bond to keep the peace. Such persons were fully aware of 
the order made by Straight, J. : — Such persons apjdied to the High Court 
to set aside the order requiring them to enter into a bond to keep the peace, 
on the ground that the Magistrate had not proceeded of his own motion, 
but under the order of Straight, J. which was mfule without jurisdiction, 
and on the ground that the summonses • had not set forth the report or 
information on which they were issued. 

Held by Stuart, C. J. that, in as much as Straight, J. when he made 
his order, rejn’esenti^d the full authority and jurisdiction of the Court, such 
order was final, and the application could not be entertained. 

Held by Pearson, J. Spankte, J. and Oldfield, J. (Spankte, J. doubt- 
ing whether such order could be questioned) that the order of Straight, J. 
was one which he was competent to make as a Court of Revision under 
section 297 of Act X of 1872, 

Held by Pearson J. and Spankie, J. that, in as much as such persons 
had not been in tiie slightest degree prejudiced by the defect in the summonses 
which were issued to them, such defect was not a ground on which to set 
aside the Magistrate’s order requiring them to enter into a bond to keep the 
peace. 


s. s. loe, 

123 , 120 , 
Act X., 

im. 


S.S.lOii, 
ls?3, 120, 
107, 

43y, Act 
X,, lbn2. 




Summons under section 282 of Procedure Code (Act XXV of 1861), ^ my. 

should set forth the substance of the information. 

It should also call upon the parties summoned to 
show cause. 


Reg. V. Nijabut Hos- 
sein & others, 1 N. 
W.P. Rep. All. 304. 
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In proceedings against persons to show cause * why they 

enter into hollds to keep the peace, it is incumbent 
on the Magistrate to adjudicate judicially on evi- 
— p P . „ dence. given before him as to the necessity for taking 

W. r. Hep. AU. 4ol. such security, and in such cases the owm of proctf 

lies upon the party on whose complaint the summons was issued. 


Reg. V. Niruxyun 
Singh & others, 2 N. 


A Magistrate is not competent, under section 282 of the Criminal Pro- 
Reg. v. Nuseerood- Code, (Act XXV of 1861) to order persons to 

deen ft others 2 N. bonds to keep the peace merely upon the 

WPP All AA1 ' statement of the complainant on which the summons 
W. P. Rep. All. 461. granted, and without taking further eyidence, 

or giving the parties an opportunity of cross-examing the complainant. 

s.s.io«; An order directing a person convicted of an offence to find security to 
Act x'/ y Kunhiva & peace should be simultaneous with the con- 

A M w P viction, and should not provide for an engagement 
® • * * * to be executed at a future period. 

Rep. All. 154. Section 280 of the Code of Criminal Procedure 

(Act XXV of 1861) does not refer to offences affecting the human body, 
but to cases of riot, simple assault, or other breach of the peace, being an 
offence against public tranquillity. ^ 


A Magistrate cannot bind a person over to keep the peace, without 
Reg V Niaz Ali 5 evidence before him. 

N. W. P. Rep. All. 80. 


s. f-'.icfl, Although it is competent to a Magistrate upon conviction and sentence 
pgi- y PomU gt assault to order the accused to enter into an 
N W P engagement to keep the peace, yet having omitted 
Others, o W. W. r. afterwards only institute proceedings 

Rep. All. 96. under section 281 of the Criminal Procedure Code 

(Act XXV of 1861) upon receiving some further credible information (ether 
than that which he derived from the previous trial), that the parties are 
likely to commit a breach of the peace. 


It it is essential to the validity of a summons issued under section 281 
that it should contain the substance of the information by which the 
Magistrate is moved to act. 

A separate summons should be issued to each person required to furnish 
security, and a separate bond taken from each, which should be in the 
form required by the Code, and in the order the Magistrate should state the 
period for which the person against whom the order is made is to be im- 
prisoned if he fail to comply with it. ^ 


A Magistrate cannot bind over a person to keep the peace where there 
■D Viiiai* Ma+ii evidence to show that such person was likely to 

w P *R ^ All* ^ breach of the peace, or to do any act that 

7 N. W. r. Rep. All. xnight probably occasion a breach of the peace. 

233. 
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It i |fa the poorer d! a Magistrate, on conviction of a person of volun> a iw, 
. ‘ ■ii’Vji, ‘W A tarily causing hurt, to take security from him under 

ft til * ^7 W^W P section 489 of Act X of 1872. An order under 
anotner, 7 W. W. Jr. ggction requiring security should not direct that 
Itep. All. 32a the p erson convicted should execute the engagement 

to keep the peace at the end of the term of imprisonment to which he may 
have been sentenced. The person convicted is at liberty to execute the 
engagement at once or any time during the term. 

/ Where certain persons were bound over to keep the peace, and were 
o AP ATiiao. Jk subsequently convicted of voluntarily causing griev- mi/ 
- 7 ' W P hurt, and at the time of conviction the Magis- 

Otners, *7 N. W. r. made an order estreating their recognizances. 

Rep. AIL 376. as part of his judgment in the case, without in any 

way fulfilling the provisions of section 602 of Act X of 1872, and the con- 
victions were quashed by the Court of Session, the High Coui-t cancelled 
the order of forfeiture. 

A first-class Deputy Magistrate decided that a bond for keeping the 
Ananthacharri & peace had been forfeited, and proceeding under sec- ib 82 .‘* 

Others v. Anantha- 
charri A others, 2 L 
L. R. Mad. 169. 


tion 602 of the Criminal Procedure Code (Act X of 
1872) levied the penalty. An appeal was enter- 
tai^d from this order by the Sessions Judge of 
South Arcot and the order was reversed. A peti- 
tion was then presented under section 294 of the Criminal Procedure Code, 
praying the High Court to reverse the order of the Sessions Judge. Held, 
that the order of the first class Deputy Magistrate was not open to appeal. 
The eflEect of the penultimate clause of section 602 considered. 


A witness for the defence in a case of rioting having admitted being 
Reff V Eadar TTVi 5^.11 present at or near the scene of the riot, and denied 
KT T n lur ^ Qno * the,accused took any part in it, the Magistrate, 

O I. Jj. 11. JXiaa 00 . after finding the accused guilty and, without further 

proceedings, called upon both the accused and Ixis witness to enter into 
bonds to keep the peace for one year. Held, that this procedure was illegal 
so far as the witness was concerned. 

When there is evidence which would justify the finding of a Magistrate 
j- V o+t. likely to cause a breach of the peace 

Proceedings Of oto been committed, the High Court will not inter- 
March 1869, 4 Mad. £03,0 ^be proceedings of the Magistrate. 

Rep.Rul.38. 

The prisoner was convicted of an offence punishable under section 307Aot^x,; 
Bellam Appellant Penal Code. In addition to the sentence 

6 Mad. Rep. 25. 


passed upon him under that section, the Session 
Judge directed, under section 280 of the Code of 
Criminal Procedure, that, at the expiration of the term of imprisonment im- 
posed, the prisoner do execute a formal engagement in a sum of Es. 100 for 
keeping the peace towards the prosecutor for a period of one year, and in 
default to undergo simple imprisonment for that period. The High Court 
set aside so much of the sentence as directed the imprisonment of the pri- 
soner in default of entering into the required engagement. 
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8. IOC, 

Hvf 

m2. 


P. 106, 
Act X.. 
1682 


S. 107, 
Act X., 
1S82. 


a. 107, 
Act X., 
18S2. 


a. 10IJ, 

Aft X., 
1B82. 


S. 107, 
Act X., 

jm. 


/ 


Reg. V. Irapa bin Ba- 
sapa et al. 8 Bom. 
Rep. Crown Oases, 
162. 


The report of a Suboivlinato Mtigistrnte, although it is cretlible^iiforma- 
tion on which a Magistrate of the district Would be 
justified, under section 280 of the Code of Criminal 
Procedure, in issuing a summons, is not evidence 
on which he can ])roperly arrive at a conclusion that 
the accused is likely to cause a breach of the peace. 
Sections 287 and 288 of the Code (Act XXV of 1861) require that evidence 
in such a case shall be recorded, and if none is forthcoming security to keep 
the peace* should not be demanded. 

The Magistrate of a district, when exercising the powers of an Appcl- 
Vmiiraaa v XTam^o i^tc Court, is Competent to make an order under 
5 A X T B All’ section 489 of the Criminal Procedure Cod® (Act X 
prasaa, 4 1. L. R. Air 1872) requiring the appellant to furnish security 

212 . for keeping tlui peace. 

Where a Magistrate bound down 26 persons to keep the peace under 
iraoeiTvi ‘Riowae Jlr sectioii 491 of the Criminal Procedure Code (Act X 
.... .of 1872) after recording evidence as to 11 of them 
Others, peti^oners in the order was set aside as to the persons not 

re, 10 0. L. R. 335. affected by the evidence. 

A summons setting out that the person to whom it is directed is charg- 
Clxaroo Ghundra offence under Section 491 of the Criminal 

Mullick, petitioner in Procedure Code, (Act X of 1872) and requiring his 

n n T -D personal attendance in (.ourt is not su(*h a summons 

re, IOC. L. R. 430. ia required by that section. A non-resident ze- 

miiidar cannot ho bound over to keep the peace because liis local agents arc 
committing acts likely to cause a breach of the peace. 

When the accused is acquitted of the offences enumerated in section 
Proceedings of 19th competent to the Court to call upon him 

May, 1874. Weir, 

407. 

The act of which information is given, and in respect of which security 
Proceedings of 29th required, must be an act which is shown to bo in 
Anrrnoi- 1 A Watv Contemplation at the time of tlie information given,* 
A gust, 0 ( 0 . weirp merely one, a repetition of wliicli may be 

expected or apprehended from past misconduct of 
the kind without anything further. x' 

Separate proceedings should be taken against each person ordered to 
PrnnoAHinffe nf Security, uulcws it is clear that there is such a - 

Twr w • connection between the parties as indicates the 

maren, lobo. weir, necessity of a contrary course. 

Where a complaint of breach of the peace under section 491 of the 
Tiiniimoo* Tiaci® v Criminal Proccdure Code (Act X of 1872) made in 
iiucnmee ® • April last, was transferred on account of a question 

oroway, 23 B. W. R. jurisdiction from one Deputy Magistrate to aii- 
Or. R. 19. other without final orders being passed, the High 

Court (in January 1875), not being able to find that any breach of the peace 
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had been committed by any one, considered that it would not be proper to 
make an order on a complaint preferred so longf ago, and directed the dis- 
missal of the complaint made in April last*. 


Where a party 

Woozeer Singh' 
Soobadar v. Chair- 
man of Howrah Mu- 
nicipality, 24 S. W. 
R. Or. R. 56. 


SUMMONS. 

summoned by the Municipality did not know the date 
upon which he was considered to have committed 
the offence with which he was charged until he was 
under trial. Held, that opportunity should have 
been given him to adduce any witnesses he might 
wish to call. 


A refusal to give a receipt for a summons is not an offence under 


Bhoobuneshwar 
Dutt in re, 3 1. L. R. 
Calc. 621; S. C. 2 C. 
L. R. 80. 


section 173 of the Indian Penal Code. (Eteg. v. 
Kalya bin Fakir (5 Bom. H. C. R. Or. 34) fol- 
lowed. 


If a Magistrate considers a complaint false and groundless, he is not 
Ramchum & an- ^^^^d to issue a summons or warrant. The law 
AfViAv* irt VA 9 him with a discretion it is incumbent on him 

p p All 9 * 79 ^* ^ exercise. At the same time the Magistrate should 

r. Rep. All. 272. always take the examination of the complainant. 

Madras Act III of 1869 confers no authority upon Revenue officers to 

Proceedinirs of 15th ^ subordinate to attend for the purpose of 

T 1 lur j carrying out a sale of land for arrears of revenue. 

July 1870, 6th Mad. ^ ^ 

Rep. Rul. 28. 

The accused was convicted upon a charge that he, being summoned as 
Proceedings of 22nd ^ defendant in a case of trespass, left the Court 
tiaa A JUiaA without permission and thereby disobeyed the siim- 

xiec. loi , D . rjy^^Q Sub-Magistrate gave the accused a 

Rep. Rul. 10. verbal order to appear when required, but the Ma- 

gistrate did not adjourn the case to any particular day. Held, that the 
conviction was bad. 

Madras Act III of 1869 does not authorise a tahsildar to issue a 

ProMedinss of 2lrt ^ to oppeai before anj otLor 

AtW. ml 7 Mod. 

Rep. Bui. 10. 

Where defendant was summoned to appear before a Magistrate on a 

oA*u certain date, but the summons did not specify tlie 

Proceeds Of 30tt appearance. Held, that the -Magistrate 

^ WIftu* oQgiit no'^to have passed an ex parte order in defen- 
Rep. Rul. 43. dant’a absence, as there was no failure to appear be- 

cause no place was speciliod at which the petitioner was to appear. 

82 
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F. 262 , 
Alt X., 


The mere showing to a wiiness of a summons issued under section 186 
DAfT tr irci«*eoTiioi tiq ot‘ the Crimiittil ProceduTO Code (Act XXV of 1801) 

r * K -D ■» is sulticient service. Hither tUc original should 

natram, 5 Bom. Rep. with the witness, or should he exhibited to 

Crown Cases, 20. him, and a copy of it delivered or tendered. 

Refusing to sign a. sutnmons by an accused x)erson docs not constitute 
Una* XT TtaUrn Viiti oifeiice of intentionally j)reveuting the service 

_ - J ^ ^ « of a summons on himself, under section 173 of the 

Pakir S-Bom Rep. Indian Penal Code. 

Crown Cases, 34. 

A compbiinant’s deposition must show some grounds for proceeding, 
Huronath Roy pe ^ Magistrate can legally issue a sumiifoiis. 

titioner, S. W. R. 

1864, Cr. R. 33. 

Tlie Deputy Magistrate was held to have been wrong in summoning the 
Rujeeb Mundle v. P^^-rties charged before examining the complainant. 
Luchmun Mundle & 
others, S. W.R. 1864, 

Or. R. 37. 

Legal distinction between a summons and warrant, 

P»'n '‘eedino*s of 21st Absconding to avoid a warrant not punishable 

• o« under section 172. 

Api :ii, 1866. Weir, 33. 

The act of throwing down a summons which has actually been served 
. j on the accused, docs not amotmt to a prevoiition of 

Arumuga Nadan ac- the meaning of the siiction. 

cused. Weir, 37. 

The refusal to receive a summons tendered does not amount to a jn-even- 
tion of service within the meaning of the scjcthni 
(173, Indian Penal Code), service hy tt'Tider heij'g good 
service in virtue of section iol of tlie Code of Cri- 
ujinal Procedure. 

a sinninons issued by a Village Magistrate is not 
piniisliahle under the section (174, Indian (.Vjde) 

if the Village Magistrate had no jnrisdictioji over 
the otteiice of which the inlsoiiers were accused. 


Punamalai Nadan 
& others. Weir, 38. 


Dist>bodiencc to 
Proceedings of 4th 
May, 1865. Weir, 
38. 


To nuike a summons returnable on a Sunday is 
not illegal. 


Proceedings of 14th 
August, 1872. Weir, 

43. 

To support a conviction under this section (1 74, Indian Penal Code) of 

Procoedmgsof24th issued mider Madras 

O^t 1ft7Q W ' 1869, it IS sumcicnt that the person 

UCtr., ±0/9. weir, summoned is one whose evidence is deemed to be 

necessary for the investigation of a matter in which 
any of the authorities indicated “ are authorized to hold an enquiry.’* 



TRIAIi. 


613 


Madras Act III of 1869 does not authorize 
attend for the* purpose 
enquiry. 


Proceedings of 13th 
April, 1880. Weir, 
680. 


the issue of a summons to 
of a purely departmental 


Madras Act III of 1869 does not authorize the issue of a summons to 
attend before a Revenue officer for moridy adminis- 
trative purposes, such as (1) receiving iiish netions 
regarding census operations, (2) tlic preparation of 
irrigation Registers. 


Proceedings of 23rd 
Octr., 1880. Weir, 
580. 


A summons should be clear and specific in its terms as to tlie title of 
Ram Court, the place at which, tlie day, and the time 


mpr . of the day when, the attoiidaricc of tlu^ ])erson 

Saran & Otners, o l. gujnmoncd is required, and it should go on to say 
L. R, All. 7. that sucli person is not to leavcj the Court Avitliont 

leave, and, if the case in wliich he has been summoned is adjourned, with- 
out ascertaining the date to which it is adjourned. Where a sumTnous did 
not mention the pla.ce at which, or the tini<} of the day when, tlie at tendance 
of the person summoned, was required, Indd that such person could not 
lawfully be punished under section 174 of the Penal Code for non-attendance 
in obedience to such summons. 


TITLE. 

It is at all times desirable that questions of title should not be tried 
in Criminal Courts, and more especially wlier(' such 
Reg, V. Kishen Per- questions depend on the construction of obscure 
Shad, 2 N. W. P. Rep. clocTOiiPiits, or fall to bo decided in ret'ereiice to 
AU. 202. transactions of which, at the best, but an imperfect 

record is prcsoiwod. 

A prosecutor, in order to ostablisli that a title has been assorted with 
a fraudulcmi. or dishonest intent, must show that the accused liad iio reason- 
abh^ ground for a.sserting the title, and that accused asserted the title 
dishonestly or fraudulently in the sense in which those terms are used in 
the Indian Penal Code. 


TRIAL. 


Under section 372 of the Code of Criminal Procedure (Act XXV of 

Reg. V. AssanooUah, ^ f "P?" 

1? r B deience and to produce his evidence when the 

13 S. W. A. l/r. R. lo. prosecution has been brought to a close. 

Where, therefore, one witness for the prosecution was re-called after the 

prisoner had made his defence, and the prisoner had no opportunity of 

calling evidence with reference to the evidence (>f that witness, the High 

Court quashed the conviction and ordered a new trial. 


S. ?. 2b‘J 
lOU. Ac 
X., 
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DIGEST OF CRIMINAL CASES. 


E>. U'll, 
Act X.. 
18B2. 


h. 244, 

Act X.. 

1B92. 


K S. 

251, Act 

X., 


Every trial must be complete ^in itself. In deciding on tbe gnilt of a 
Ree V TfinliftTi Dyal P™oner, the'proceedingB in other trials ought not to 

ihowirthen, 6 8. 

W. R. Or. R. 7. 

A Magistrate, while travelling in his district, tried a case partly at a 
Reg. V. Hargobind called Oluhati, where he took the statements 


Datta Sirkar 
others, 8 B. L. 
App. 12. 


& 

R. 


of the accused persons to certain charges. This 
took place on the 24th June 1871. He then fixed 
Sunday next at noon for the further trial of the 
case, to he held in another village called Nundail. 
On the Sunday the witnesses for the defence came to the place nameS, but at 
3 r. M. insteaa of noon. The Magistrate, after waiting an hour beyond^ the 
time fixed, moved on to the next village in his district. The Magistrate 
then sentenced the defaulting witnesses for their absence at the appointed 
hour under section 174 of the Penal Code to one month’s simple imprison- 
ment. The Sessions Judge sent up the proceedings to the High Court under 
section 434 of the Criminal Procedure Code (Act XXV of 1861) on the 
ground that three errors of law had been committed by the Magistrate : — 
1st. In fixing Sunday as the day for hearing ; 2nd, in assuming the 
delay, only three hours, to be intentional, and 3rd, in retaining the case on 
his own file, because section 171 of the Criminal Procedure Code renders it 
obligatory for a Magistrate to transfer a case under section 174 of the Penal 
Code to jjuother officer for trial. The judgment of the Court was delivered by 
Jaoksom, J : — We are far from satisfied with the proceedings of the Magis- 
trate in this case. He admits that he ought not to have tried the charge 
but to have transferred it to another Court. His sentences are unnecessarily 
severe. He was very wrong to fix Sunday for the trial of the case. It is a 
recognized holiday, and the witnesses might, on that account, have refused 
to attend. That, however, was not their defence. The fact that none at- 
tended at the appointed time gives the appearance of intentional .absence. 
But, on the other hand, they may not have known that the Magistrate 
would move away, and their delay of two or three hours may have been ac- 
cidental. This system of trying cases by Magistrates, while moving about 
from day to day, must be very hara.ssiug to all parties. It is not necessary 
to pass further orders in the case as the. sentences have expired.” 

Where an accused person denies the truth of the complaint made 

Ahlad Mauap af^ainst him, the Magisti-ate ought, under section 

AWad Monee Dossee, gffO, Code of Criminal Procedure (Act XXV of 1861) 

D D. W. A. ur. R. 75. to hear the complainant and his witnesses in sup- 
port of the complainant, and also the accused and his witnesses. 

A Deputy Magistrate has no authority to acquit a prisoner of an offence 
Ooonath Mundip v Chapter XIV of the Code of Criminal Proce- 

Sovlndco O^ucLr' (Act XXV of 1861) for which he had not re- 

Troylu^o Ohucker- put him upon his trial. He must proceed 

DUtty & others, 9 S. agreeably to section 260 of that Code. 

W. R. Or. R. 15. 
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In a case nnder Chapter XV of Jhe Code of Criminal Procedure (Act 
« XXV of 1861), it is expected that parties will bring 
^ 'M?*' TUT I.- j IT ^ their own witnesses with them. If they require the 

Moninaro Narain ft attendance of any witness, they should apply to the 
Others, 10 S. W. R. Magistrate to cause his attendance ; and where they 
Cr. R. 16; S. G. IB. do riot apply it is sufficient if the Magistrate rccora 
L. R. 7. in his judgment the substance of the defendant's 

answer. 

The words accused person ” in section 436, do not apply to a party 
who has been convicted by the Magistrate under section 411 (Penal Code) 
and from whose sentence there is no appeal. 

IVhere a case which has been partly heard by one officer is transferred 
ITiinilTiatTi Qalii xr another officer for trial, the latter should hear all 

^ A. 4 - 1 . * evidence in the case before deciding it. The 

f? however, declined to interfere in a case 

14 S. W. R. Cr. R. 3. Qf sort, a.s the prisoners did not appeal or raise 
any objection to the trial on this ground. 


N. I!«0, 

Art. X., 
1882 . 


In a case tried under the summary procedure authorized by section 222 
Vatr V AhliPATn Code of Criminal Procedure (Act X of 1872) 

n 0 * 4 . 1 . OA must clearly appear on the face of the conviction 

Pamcm ft that the case was dealt with as one of those which 

S. W. R. Or. B. 17. come under the purview of that section. If the case 

be one of theft, it should appear what the value of the property alleged to 
have been stolen, really was.* 


It is the duty of the Government pleader or other officer who conducts 
the prosecution before the Court of Session to point 
Reg. V. Gunsha out to the Court any glaring discrepancy between 
Munda & others, 20 the evidence being given by a witness before the 
S. W. R. Or. R. 38. Court of Session and that previously recorded by the 
• committing officer. 

Act XVIII of 1862, section 17 does not apply to a trial before a Sessions 
Judge, but only to trials on the original side of the 
Reg. V. Parbut High Court. The want of any charge of an attempt 
Sheikh, 20 S. W. R. to commit rape is a defect which is cured by section 
Cr. 61. 283 of the Code of Criminal Procedure (Act X of 

1872). 

In a case of several prisoners who were tried by a Sessions Court con- 
rt • Iff 1 , sisting of a Judge and assessors, the latter con- 
Beg. V. Gopi NMhyo them, which finding was recorded by the 

ft others, 21S. W. R* Judge. The Judge, however, postponed giving 
Or. R. 47. judgment, and left the district without recording 

his finding or his judgment, and the Judge’s successor, after considering 
the evidence which had been taken before his predecessor, convicted and 
passed sentence on the prisoners : Held, that the conviction was not valid, 
and the trial had not been completed. The High Court accordingly set 
aside the conviction, and ordered the retrial of the prisoners upon the charges 
upon which they were committed for trial. 
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Ill summary cases under Cliaptey XVIII of the Code of Criminal Pro- 
cedure (Act X of 1872) the formalities provided by 
that Chax^ter should be most strictly observed. 


Reg. V. Johrie Sing, 
22 S. W. R. Or. R. 28. 


The x>owors confcxn'ed upon Magistrates under the XVITTth Chapter of cimp. 


Chunder Shekhur 
Thakoor, v. Nitaloo 
& another, 22 S. W. 
R. Or. R. 29. 


the Code of Criminal Procedure (Act X of 1872) 
were not intendeil to give tliem tl)o power of altering ‘Ysif ’ 
a. charge brought against an accused person, so as to 
bring his case witliiii the provisions of tlnit cha^der ; 
but when a charge of a serious oifeuce, one which 
tlio Magistrate is not comjxdent to enquire into suninuirily, is jjreferred, it is 
the plain duty ot* the Magistrate to ai)xdy the procedure |)r('sci*ihed for such 
cases, aiid either to convict or acquit or commit for trial the X)crson iuqdi- 
cated. Procedure under Chapter X Vi IT is to be followed when a charge is I 
plainly and directly one of those specilied in section 222. 

A x>rison('r whose trial is supphmiental to that of others is entitled to as 


Reg. V. Mohun Ban- 
for, 22 S. W.R Or. 
R. 38. 


full and comxdete an investigation ot‘ all the facts of 
the occurnuices upon which Ihe charge depends as if 
no x)revious trial of otlnn* x)crsons for x>articii>ation in 
these occurrences had ever taheu place. 

In a case in which the accused was charged with theft of a box con- s. aio, 
Reg V Buzleh Ali ami of the box worth 8 annas 

oo Q w B n T? ^ Magistrate considered the box to be of no '* 

K, . K. vr. K. 00. struck out tin' 8 annas (> pie, and there- 

upon tried the case summarily under section 222 of the Code of Criminal 
Procedure (Act X of 1872). lleld, that the Magistrate was not at libertyj 
upon his own auihority and without taking evidence, to throw the box en- 
tirely out of consideration, as ui)()n that dcx)eiided liis jurisdiction to dis- 
I)ose of ihe casji summarily ; such evidence should have been taken precisely 
in the sanni way as evidence ux)on the merits of tlio case, and as it was not 
taken the Court held that the Magistrate had no jurisdiction in this case. 

The accused in this case were convicted by the Magistiate summarily of 
■Rpir V Bauee Ma- otfeiices umhn- sections 8-V2 and 341, Penal Codoj al- 
jpr though it was contended on their behalf that, if 

^ ^ W P S ?T’ cr.nvictefl under see- 

23 D. W. R. Ur. R. 3. xion 353, in res^iect of which a summary trial could 
not he hold. The Sessions Judge, oii ihe Magistrate’s own judgment, re- 
coninieuded that the convictions should ho set aside on th(» grounds (1) that 
tin* hods sh<Mved tliat ihe accused should have been convicted under section 
353 or uiidtu’ section 3't2 and (2) that ihe Magistral' had no power to con- 
vict of tin l(*sser ofPcnce, and so give himseli* jurisdiction to try the case 
summarily. Held, in concurrence with the Sessions Judge, that the ac- 
cused ouglit to have been tried under section 353 : the Magistrate’s sum- 
mary proceedings were accordingly sot aside, and a fresh trial directed. 

It is not in the power of the Ma.gistrate when a person is cha-rged 

Emaral Sheikh v offence to reduce the accusa- 

mere will to such dimensions as will 
Mohammadi Sheikh, iriMo summarily : the trial must be ac- 

cording to the nature of the charge. 


24 S. W. R. Cr. R.48. 
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fchx':, 


488, 
^ot X. 
1883. 


The provisions of Act X of 1872, section 328 only apply when a Ma^s- 
Reff V K'Tifl.’n Ma after hearing part of the cvidonce in a case, 

homed ft’another, 24 *« exercise jurisdiction, and is succeeded by 

* another, who has and exercases jurisdiction in such 
S. W. R. Or. R. 53. case. So section 329 only appli<'s to inquii-ies ’’ 
under Chapter XV and only when the Magistrate is ‘‘ unable ” to complete 
the inquiry hin^self. But when a case under trial is removed under section 
47, the whole proceeding must commence de novo in the manner provided for 
by section 45. 

X of 1872, section 530 are not in the nature of sum- 
mary trials, but require the usual ])rocedure laid 
down for summons eases, and that the evidence be 
recorded in full as required by section 335. 


Cases under Act 

Hurilyshore Malo 
V. Bharoti Jelyani, 24 
S. W. R. Or. R. 61. 


Whore the procedure is of a summary nature, the trial is summary, 
notwithstanding the length and carefulness of the 

Whether a case is triable summarily or not, must be determined by the 



Ramchunder Chat- 
terjee v. Eanye Laha 
& another, 25 S. W. 
f. Or. R. 19. 

inally illegal. 


complaint, not by an (estimate foi-nuMl by tlu; Magis- 
trate (c. of the worth of the properly which the 
accused is charged witli having stolen) afti>r evidence 
lifis h^eti I’ecorded : and such eslim.ite cannot re- 
trospectively warrant a mode of trial whicli was ori- 


Acts or omissions punishable under Act V ot* 1801, s(H*ti(ui 29 come 


S. 2G3, 
\f’t X., 
18M3. 


within the category of “ otfeiices puiiisliable under 
any law other than tlie Indian Code ” ((.'ode of (h*i- 
iniiial Procedure, section 8) and tliose oifenees like- 
wise fall within the terms of section MS of the same 
Code. 

A summary trial under section 227, Criiiiiual Procedure Code (A(*t X of 


Reg. V. Golam Ara- 
bee, 25 S. W. R. Or. 
R 20. 


Issur Ohunder Mun- 
dle & others in re 
25 S. W. R. Or. R. 
65. 


1872) being intended to ap})ly only to short and sini- 
j)le cases, where litth? twidmiee is iieiMled. lli‘Id, 
that the proceedings of a Magistrate theroundcr, 
covering more than 130 pages and occupying 7 days, 
were an abuse of the law. Held, also, that a band 
fide claim of iitle dex)rives a Magistrate of jurisdiction to dctil with a crimi- 
nal charge in a summary way. 

No Magistrate is entitled to split uj) an offence into its component parts 
Empress v. Abdool Jor the purpose of yiviug Limself summary jm isdic- 
• A T T ■D 1 tioii, II a charge oi an ollern’c not triable summa- 
Karim, 4 1. L. ri. UalC- islaid and sworn to, the Magistrate must pro- 

ceed with the case accordingly, unless .he is at the 
outset in a position to show from the deposition of tln^ complainant that 
the circumstances of aggravation are really more exaggeration and not to 
be believed. 
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Therefore, a Magistrate, where he has before him a person charged 
with having been armed with a deadly weapon while a member of an un- 
lawful assembly, is not at liberty to disregard that part of the charge which 
charges the prisoner with having been armed with a deadly weapon, and so 
to give himself jurisdiction to try the case summarily, and thereby inflicting 
a sentence of imprisonment not exceeding three months to deprive the pri- 
soner of his right of appeal. (Empress v. Golam Mahomed.) 

Members of two opposing parties in a riot were, under two distinct com- 
Hossein Buksh & mittals, sent up for trial before the Sessions Judge 
others v The Em- ^ 3^*7* the close of the case for the pro- 

® fiT T B n 1* sedition in one of these cases, the Sessions Judge, 
pres^ o 1. ^ K. with the consent of the pleaders representing the 

96 ; S. 0. 6 0. L. a. accused, postponed the taking of the evidence for 
821. the defence, and proceeded to examine the witnesses 

for the prosecution in the counter-case before the same jury. The Court 
then took the evidence of the witnesses for the defence in the first, and in 
the counter-case in the order named, and after hearing the address of the 
various pleaders for the defence and the reply of the Government Pleader, 
proceeded to sum up the facts in both cases to the jury, who returned a 
verdict in respect of all the accused. Held, tha,t the procedure resorted to 
by the Judge was a practical violation of the salutary rule which necessita- 
ted the keeping of trials in such cases distinctly separate, and that its adop- 
tion ha ving materially prejudiced the interests of the accused, the convic- 
tions ^.lumld be set aside. Reg. v. Sheik Bazu (1 B. L. R. Sup. Vol. 750 ; 
S. C. 8 S. W. R. Cr. R. 47) distinguished. 

Held, further, that the defect in the procedure could not be cured by 
the consent of the pleaders for the defence to the arrangement suggested by 
the Court. 


Where persons are charged with rioting and also with causing hurt, 
AmArnddin v Farid although they may bo tried as for one offence under 
c- w q section 454 of the Criminal Procedure Code it is not 

I L R Oalc 481 offences separately. 


The prisoner was committed for trial on fifty-five charges under sections 
rr QrAATiath ^be Penal Code. At the trial 

w^QTT "D n bcforc the District Judge sitting with assessors, the 
Aur, o 1. Ii. A. oaiC. informed the prisoner that the trial would be 

450. confined to the three charges last mentioned. The 

prisoner was convicted on these, but tlie Court allowed evidence to be ad- 
duced by the prosecution on alJ the remaining charges, and in respect of 
these the prisoner was at^quitted. On appeal to the High Court, — Held, 
that the District Judge should have exercised the powers conferred on him 
by sections 445 and 446 of the Code of Criminal Procedure (Act X of 1872), 
and then have proceeded to hold separate trials ; that he should not have 
tried together the charges under sections 167 and 466 of the Penal Code, 
as the offences were not of the same kind within the meaning of section 453 
of the Code of Criminal Procedure ; but the convictions on these charges 
were upheld, as it did not appear that the prisoner had been prejudiced by 
the mode of trial adopted. 
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A prisoner cannot be tried at the same trial for receiving or re- 
Kmpress v uttom (section 411, Penal Code), and habitually re- 

A. ceiving or dealing in (section 413) stolen property. 

R t T D AQA ^ proper course is to try the accused first for the 

o L Jj.lt. i/axc. oo4. offences under section 411, and if he is convicted, to 
try him under section 413, putting in evidence the previous convictions un- 
der section 411, and proving the finding of the rest of the property in re- 
spect of which no separate charge under section 411 could be made or tried 
by reason of the provisions of section 453 of the Criminal Procedure Code 
(Act X of 1872). 

Where, on the facts found by a Magistrate, an offence is established 

• 1 J.. _ 1 . • j 1 1 


Ohunder Seekor 
Sookul & others in re 
& Dhurmnath Te- 
waree, 1 C. L. R. 434. 


which he cannot try summarily, he is not competent 
to convict for an offence made up of only srjme of 
those facts in order to give himself jurisdiction. 
Such proceedings are void under section 34, Chmse 
4 of the Code of Criminal Procedure (Act X of 


1872) because he was not empowered by law to try the offender summarily. 
A Sessions Judge, holding a second trial, should not comment on the 

Jamsheer Sirdar & ^ previous trial. . 

others, 1 0- L. R. 62. 

It is the nature of a complaint which should determine whether a case 
IT WofiTY, should be tried summarily under section 222 of the 
Beputoollah V. N^un Criminal Procedure (Act X of 1872^ . AVI, . re 

T p WA ^ complained of amount to an offence which 

L. R. 374. 0^ Magistrate cannot try summarily, he is not com- 

petent to hold a summary trial. In the matter of Dwarkanath Moiooiridar, 
21 S. W. R. 89 and Ohunder Seekor Thakoor (22 S. W. R. 29) followed. 

When a Magistrate has refeiTcd a case for police investigation and the 
police arrest certain persons and send in evidence against them, he is bound 
to consider that evidence before he discharges them. 

Where a case was referred to a Deputy Magistrate for inquiiy only, that 
t- a inquiry cannot be regarded as a trial. Where a Do- 
Kewul Singu & Su- Magistrate is competent to try a case, it is 

labut Khan, prison- doubtful whether it is in accordance with the spirit 
ers, 1 N. W. P. Rep. of section 272 of the Procedure Code (Act XXV of 
All. 306. 1801) for the Magistrate to refer it to him for inquiry 

only. 

Criminal proceedings taken by a Magistrate are not necessarily illegal 
Sinclair E D in reason of liaving been taken on a Sunday. 

re, 6 N. W. P. Rep. 

All. 177. 

Trial of 14 persons together charged with distinct offences ^committing 

PuHsanki Reddi St P^Wic nuisanc^under sections 290 291 of the 
4 . 1 % vu A Penal Code : Held, an irregularity calculated to 

Otners V. ine fjueen, prejudice the accused. Convictions quashed. 

5 1. L. R. Mad. 20. ^ ^ 


X« KfiTMl biijjili k teuldbut KhiUi I'liseiifr"; fllili liiu- lor “ fitoiivn l'7i’ ’ ■ ’27 i.'" 
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8 . 200 . 
Act X., 
1»82. 


S. 233. 
Act X., 
18S2. 


8. 42.1. 
Act X., 
1882. 


S. was tried by a Sessions Court «in December 1882 on charges, some of 
Q«4n{voaoAiioin v which werc triable by assessors, others by jury, 
•m. n T T n* Before i^he trial was concluded, the Code of Criminal 

2r ^ Procedure 1882 came into force. By section 269 of 

Had. 336. qII such charges are to be tried by jury. 

By section 658 of the same Act, the provisions of that Act are to be applied, 
as far as may be, to all cases pending in any Criminal Couri on the 1st Ja- 
nuary 1888. Held, that, by virtue of section 6 of the General Clauses Act, 
1868 the trial must be conducted under the rules of procedure in force at 
the commencement of the trial. 

Where a head constable of police of many years service was charged 
S bramanva Awar criminal intimidation with a vieiPVS^o prevent a 

” n ^ ATT from giving evidence against serious offenders, 

V. The Queen, 6 1. L. District Magistrate tried the case summarily 

R. Had. 396. under the special power given by section 222 (10) of 

the Code of Criminal Procedure, 1872 : Held, that the case ought not to 
have been tried summarily. 

The accused were tried on 27 charges, comprising the offences of theft, 

- TT..- o. abetment of theft, and receiving stolen property, in 

Reg.v. Hanm^taA 1872-78 ; similar offences in 1878-74 ; similar offen- 
Others, 1 I. L.R.Bom. 1874-75; the giving and receiving of grati- 

610. fications to, and by public servants in 1874-75 ; and 

finally, llie fabrication and abetment of fabrication of false evidence in 
1876. One of the accused was convicted on two heads of the cliarge, and 
the rest acquitted. The convict appealed against his conviction and sen- 
tence ; and the Government appealed against his acquittal on the other 
heads as well as against the acquittal of the rest. Held, that the trial was 
irregular under section 452 of the Code of Criminal Procedure (Act X of 
1872), and so would be the hearing of the appeal. The High Court, how- 
ever, heard the appeal in resx)Oct of bffeiices in 1874-75 only, it appearing 
that this course did not prejudice the accused persons who had been fully 
and fairly tried for those offences. 

Where a Sessions Court on appeal, acting under section 284, annulled 
Pr-zwoofliTifra nf 7fb ^ convictiou and directed a Commitment for trial to 
P h 1A7Q W 'r Coui t of Session, it was held that no preliminary 

3^0 ' ’ investigation before commitment was required. 

The ruling in High Court Proceeding, 5th November 1873, followed and 
Proceedings of 19th explained. 

August, 1880. Weir, 

314. 

In a trial before a Session Judge with assessors when the prisoner 
Proceedings of 9th the^ Public Prosecutor does not 


March, 1869. 4 Mad. 
Rep. Rul. 39. 


offer evidence in support of the charge, the Judge 
ouglit to instruct the assessors that they are hound 
to find the prisoner not guilty. 
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Until the finding is recorded the trial is incomplete. If before the 
Proceedings of 7th recorded, the presiding ofBlcer of a Court is 


April, 1869. 
Rep. RuL 43. 


4 Mad. 


removed, the sucts^ssor cannot pass judgment upon 
consideration of the evidence recorded by the pr^e- 
cessor. 


A Judge should not refuse to try a prisoner brought up in chains to 
Proceedings of 24th trial, but the Judge may direct the removal 

Aug., 1869. 4 Mad. 

Rep. Rul. 69. 


of the fetters unless satisfied by a representation 
from the proper officer that they are necessary. 


In a trial conducted with the aid of assessors the Judge’s omission to 
Reg.*V. Kar- ground of his decision is not an illegality 

san et al., 6 iom Rep. 

Crown Cases, 55. 


which invalidates the conviction. 


Where, at the close of the trial, one of the assessors was discovered 

Proceedings of 22nd blind as to be incapable of under- 

T«Ur iQco XMT * staiicllng the proceedings, the trial was held to be 

JUiy, lbb9. weir, i^ull and void. 

«#uu. 

A confessional statement made at the close of a trial is not a plea of 
guilty upon which the Judge can record a finding 
Proceedings of 12th witllout taking the verdict of the jury. After a 

Nov., 18o6. Weir, prisoner has once claimed to be tried, all the evidence 

801. including the priaouer’s admission must be laid be- 

fore them. 


It is open to the Judge to go into the evidence and leave the case to 
Proceedings of 20th ‘^‘‘spite a plea of guilty, but if he determines 

Dec., 1866. Weir, 

302. 


to coii\dct on the plea, there is 


no question for the 


Examination of accused person before committing Magistrate, when to 

Proceedings of 31st Sessions trial. 

March, 1869. Weir, 

303. 


Where several accused were tried in one trial, the offence of each being 
rk • o 4.** w .1- V. separate and there being no common offence in which 
Devi Settl Konoian it, Ijeld that the joint trial was irre- 

& others, accused. Ijut that as the accused had not been pi’e- 

Weir, 386. judiced, the conviction would not be interfered with. 


Where two prisoners were charged witb distinct offences in the same 
_ „ ., . „ indictment, the calling of evidence on behalf of one 

Reg. V. snsjK ADpM ^ give the Crown a right of reply upon the 

ft another, 2 Hyde’s 
Rep. 247. 
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£> S. 421, 
42S. 340. 
Act X. 
3882 


S. 191. 
Act X., 
1883. 


Serrible If two 

Re?. V. Hayes ft 
others, 2 Moody ft 
Robinson’s Rep. 155. 


prisoners are indicted jointly for the same offence, 
and one call* witnesses, the Counsel for the prosecu- 
tion is eiititfed to a general reply. But if the offences 
are separate, and they might have been separately 
indicted, he must in his reply confine himself to the 
case of the party who has called witnesses. 

In the trial of warrant-cases the accused may, after the charge is drawn 
Talluri* Venkavva witnesses for the defence have been ex- 

V The Queen 41 L recall and cross-examine the witnesses for 


R. Mad. 130. 


the prosecution. 


vakalatna'mA. 

Prisoners and others are to have ihe fullest opportunity for giving Va- 
6hek Dada Bhai va- talatnamas to whomsoever they please. 

lad Shek Muham- 
mad, 1 Bom. Rep. 16. 


VAKEELS. 

Tiie practice of admitting private Vakils to defend parties in Criminal 
Proceedin^J-s of 11th illegal. It is discretionary with the 

Nov 1874 7 Mad. hear such agents or not. 

Rep. Rul. 37. 


An Appellate Court proceeding under section 278 or 280 (Act X of 
1872) has no power to refuse to hear an aulhorized 
agent. Section 180 applies to enquiries and trials 
Avhon the accused is present, and the discretion given 
by it is not rep^?a.k‘d in section 278. 
hear an auihf)rized agent is a material error of proce- 


Proceedings of 13th 
March 1880. Weir, 
308. 

An omission to 


dure within the meaning of section 297, Criminal Procedure Code. 


WARRANT OF ARREST. 

Warrant issued under section 08, Act XXV of 1861 which is a warrant 


of arrest as described under section 76 (Form B.), is 
only for the purpose of bringing an accused person 
before the Magistrate. It is not a warrant for com- 
mitment, and does not authorize the detention of a 
W. R. Or. R. 1. person longer than is necessary for his production 

before the Magistrate. To detain him further ther^j must be a fresh war- 
rant under section 222, charging the prisoner with some offence, on evidence 


Reg. V. Poorq^ Chun- 
der Bauerjee, 4 B. L. 
R. Ap. 1 ; S. 0. 13 S. 
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taken on oath or affirmation, and in the presence of the accused. Section 
188 only empowers a Maj^istrate to issute a warrant for the apprehension of 
a witness, when he has reason to believe that tlie witness will not attend to 
give evidence without being compelled to do so, and it does not empower a 
Magistrate to commit a witness. 

(In the matter of Mohescliunder Banerjee. Reg. v. Kali Sirkar). 

Section C8 of the Criminal Procedure Code (Act XXV of 1861) applies e. wi, 
Reir V Surendra cases in which the I)rivate individual injured ' 

* K u T u aggrieved does not come forward to make a formal 
O'M • n 1 ^ Q w That section is intended for the pur- 

274; S. 0.- 13 S. W. pQS0 Qf enabling a Magistrate to take care that 
R. Or. R. 27. justice may be vindicated notwithstanding that the 

persons individually aggrieved are unwilling or unable to prosecute ; and 
even in such cases the jurisdiction to arrest requires, for its foundation^ 
knowledge of the fact of an offence having been ccnnmitted, and that know- 
ledge must be either personal or derived from testimony legally given. The 
report of the police, or any statement which falls short of an actual formal 
complaint, or of a statement made on oath, is not sufficient in law to give a 
Magistrate jurisdiction to issue his waiTant. 

Under section 77 of the Criminal Procedure Codp, a Magistrate ought 
not to issue a warrant to an iinofficial person, exce[)t when lie is without 
the assistance of competent police officers, and unless the urgency is immi- 
nent. 

The force of a warrant of arrest is at an end wlien the prisoner, is 
brought bef(>rc the Magistrate, and the prisoner cannot lawfully be com- 
mitted to prison or remanded without sufficient grounds ; and in the ab- 
sence of evidence, there can be no grounds. 

In this case, although the Magistrate had acted illegally before evidence 
was recorded, and had shown a want of discretion in some (>f the stages, 
the High Court refused to quash the Magistrate’s order directing the pri- 
soners to be put on their defence, on the ground that the order had been 
made by a competent officer after hearing evidence which was judicially re- 
ceived and recorded. 


It is essential to the legality of a search-warrant, under section 11 1 of 
Rpd- V ^vnd TToq- Criminal Procedure (Act XXV of 1861) 

• AT ^ JT. o production of some specified and particular 

sein Ah Ohowdnry, 8 ig desired ; that the Magistrate shall alone 

o. W. R. Or. R. 74. determine that such production is necessary ; and 
that a specified house or place only is to bo searched. The warrant must, 
under section 115 of that Code, be directed to some other person only when 
a police officer is not forthcoming. When tlie accused has been arrested, 
the evidence of a witness for the prosecution ought, under section 194 of 
the Code of Criminal Procedure, to be taken in ihe presence of the accused. 


A. the lessee of a toll was in arrears to Gi^vernment in respect of the 


Banka Bihari Ohose 
in re, 2 B. L. R. Ap. 
Or. 17; 0. S. 11 S. 
W. R. Or. R. 26. 


rent. The Magistrate issued a summons to him, 
whereby it was recited that a plaint luld been pre- 
ferred against him (A.) for the offence of not paying 
the sum of Rs. 202 for arrears of rent, and A. was 
summoned to appear before the Magistrate to answer 


S. S. 

sr, 

S., 188 
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the charge. A. did not appear on the day appointed, but had an applica- 
tion presented for postponement of tlie demand for arrears of rent, on the 
grounds therein stated. On the* following day, the Magistrate passed the 
following order : ‘‘ Whereas the debtor, defendant has not appeared in 
person, the summons has been disobeyed ; therefore it is ordered that a 
warrant be issued for the arrest of tlie defendant.” Proceedings were after- 
wards taken upon the warrant. Held, that all the proceedings taken by 
the Magistrate were irregular and must be set aside. 


A warrant which did not specify a punishable offence, and which had 
Srimuti Bidhumukhi issued upon a statement not sufficient to make 

Debi & others, 6 B. offence, quashed. 

L. R. Ap. 129; S. 0. • * 

15 S. W. R. Or. R. 4. 


Bissessur 


A Magistrate or Municipal Commissioner has no power under Act III 
... of Bengal Council, to issue a warrant for the 

s W arrest of a person who may have failed to appear on 
petitioner, lo S. W. ^ sammons to answer a chrirge under section 27 of 
R. Or. R. 1. that enactment for using premises as a straw or 

wood depot without a license. 

Per Lock, J. : — The provisions of Chapter XV of the Code of Criminal 
Procedure (Act XXV of 1861) are not applicable to offences under Act III 
of 18(iK B. C. 


Reg. V. Amir Khan & 
others, 9 B. L. R. 36. 


Act x' Section 68 of the Code of Criminal Procedure (Act XXV of 1861) 
Sideshurv Chow- a Magistrate jurisdiction on proper evidence 

to issue a warrant for the arrest of persons in a 

dhram & others, pe- pending case, 
titioners, 16 S. W. R. 

Or. R. 60. 

The Governor-General in issuing a warrant of commitment under Re- 
gulation III of 1818, does not in any way act judi- 
cially or as a Court of Justice, nor is ho to be con- 
sidered as having adjudicated that the person, 
placed under personal restraint, had been guilty of some specific offence. 
The proceeding is not in tbe nature of a conviction of the person placed 
under restraint, therefore the ])erson so placed under restraint cannot, in any 
future proceeding taken against him, plead that he has been already tried, 
convicted and punished. 

Where the officer in charge of a police station required the officer in 
Reff V Narain & <*liarge of another police station to cause a search to- 
fho 7 W W P made in a house within the limits of his station, 
anotimr, ( . . . officer, on being required, deputed two 

Rep. AIL 209. offic.ers subordinate to him to make the search with- 

out delivering to them the order in writing required by section 379 of Act 
X- of 1872, it was held that the pei'sons resisting the search attempted could 
not he lawfully convicted under sections 353 and 143 of the Indian Penal 
Code. 


S. ifi'i 
Act 
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It is nit essential to the validity of a warrant issued under section 157 s. isrt, 
of Act X of 1872 *that the Magistrate, issuing it, 
should be, at the time he issues it, within the local 


Reg. V. Locha Eala, 


1 1. L. R. Bom. 340. limits of his jurisdiction. He may issue such a 
warrant from a place in foreign territory. 

An officer, subordinate to an officer in charge of a police station, who a ^7 
Reg V Vyankatrav deputed by the latter to make an inquivy under 

Shrinivas, 


7 Bom. 


section 135 of the Code of Criminal Procedure, (Act 
n XXV of 1861) attempted without a sew rch- warrant 

Rep. Crown Cases, 60. to enter a house in search of property alleged to 
have btfen stolen, and was obstructed and resisted : Held, (applying section 
99 of the Indian Penal Code) that, even though the police officer was not 
strictly justified in searching tlie house witliout a warrant, the person 
obstructing and resisting could not set up tlie illegality of the officer’s pro- 
ceedings as a justification of his obstruction as it was not shown that that 
officer was acting otherwise than in good faith and without malice. 


ActX., 

1882. 


WARRANT CASE. 

It is not irregular in a warrant case for a Deputy Magistrate to take the f. io. 
iToaov Qincrli evulcnce of the coniplainant and certain witnesses 
* p r P behalf of the prosecution in the absence of the 

21 S. W. R. Cr. B. 61. accused. All that the accused has a right to expect 
after the charge has been framed is, that the complainant and witncss(*s who 
had been examined in his presence before the charge was framed, should be 
recalled for the purposes of cross-examination. It is entirely within the 
discretion of a Magistrate conducting a trial in a warrant case, to admit 
evidence on behalf of either side at any stage of the trial, section 192, Act 
X of 1872 applying to such a case ; but the Magistrate, in exercising the 
discretion conferred on him by this section, ought to iiave good re;ison for 
allowing witnesses on the part of the prosecution to be interposed in the 
midst of the case of the accused. 


In the trial of warrant cases the accused may, after the charge is drawn 
up and the ‘witnessevs for the defence have been 
examined, recall and cross-examine the witnesses 
for the prosecution. 


Talluri Venkayyav. 
The Queen, 4 1. L. B- 
Had. 130. 


WITHDRAWAL OF CASE. 

The provisions of section 47 of the C#de of Criminal Procedure, Act Xp. 

of 1872, as amended by section 6 of Act XT of 1874,^"' j 
Divendronath Sha* wide enough to empower a District Magistrate to 
Bial in re, 8 1. L. B. withdraw a case falling under section 491 of the 

Oalc. 851. same Code. 
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Where a Magistrate, in a proceeding under section 521 o4 the Code of 
Issnr Chunder Nath Criminal Procedure (Act X of 1872) satisfies himself 
v.KaU CJhum Nath that there is no necessity for proceeding furtW 
o. iv o T T t» that se^’tion, he is competent to let the matter drop. 

& another, 81. L.R. Paramanick (1 C. L. R. 486) 

Calc. 883. followed. 

When a Miigistrate under section 256 of the Criminal Procedure Code 
Government Prose- proceeding under Chapter 

enter v. Ameeroodeen W 

o. u 1 'KT w -D necessary for linn to make iin inquiry de 

& others, 1 N. W. r, under Chapter XII, the amended charges on 

Rep. All. 307. which the commitment is made not being so mate- 

rially different from those on which proceedings were commenced as to pre- 
judice the accused. 

' The power given to Magistrates to permit complainants to withdraw 
Tr PnmiinAAv 9 complaiiits is confined to cases falling for dia- 

S T J’ -o ® All Posal under Chapter XV of the Criminal Procedure 
*• Code (Act XXV of ISOl). Consequently, a charge 

234. of adultery cannot be withdrawn by a complainant 

with the Magistrate’s consent. 

The powers of Government Pleaders who have not been appointed 
Proceedings of 10th Prosecutors under section 57 to withdraw 

c 4. iQQi prosecutions are limited to the circumstances de- 

Sept. lool. W 9 goribed in section 459 Criminal Procedure Code. 

244. 


The power of withdrawing prosecutions under section 61 is given only 

Ramakishna Nadan Prosecutors appointed by Government 

fn A tinder tlie provisions ot section 57 ot the Code. 

& otimrs, accusea. ^ person specially appointed by the Magistrate 
Weir, 245. conduct a prosecution under section 202 (2nd 

Clause) of the Code (Act X of 1872) has therefore no power to withdraw a 
prosecution. 


WITNESSES. 

An accused person is entitled to have the witnesses named in his defence 

Reg. V. Abdool 
Betar, 3 S. W. R. Cr. 

R.35. 

It matters not how often tl*e same offence is the subject of a Sessions 
PAtr V AfnvonHAAn accused person has a right to have the 

■ j^gg . - whole of the evidence given and recorded in his 

p. W. A. 1004 , ur. A. presence jnst as if the witness had never before given 

Ixis testimony on the charge. 
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Where there is no community pf interest, any one of a number of 
Reg*. V. Ashruff jointly indicted may be called as a wij^ess 

Sheikh Ss others 6 S against his co-defendants. 

W. R. Or. R. 91.' 


There is no law or principle which prevents a person who has been 
Reg. V Behary Lall ®^i®Pocted nnd charged with an offence, but discharged 


Bose, 7 
R. 44 


S. W.R.Cr. 


by the Magistrate for want of evidence being after- 
wards admitted as a witness for the prosecution. 


Reg.^v. Bhoobu- 
neshur*Gossamy, 2 S. 
W. R. Or. R. 6. 


A prisoner on trial is entitled to have his mt- 
nesses examined. 


When a x>risoner 

Reg. V. Bhugnur 
Putwa & others, 11 S. 
W. R. Or. R. 9. 

statement or any part 
A Judge should 

Reg. y. Bindabun 
Bowree & others, 6 S. 
W. R. Or. R. 54. 


makes a distinct defence, and calls witnesses to prove 
it, instead of dismissing the witnesses at once on 
their saying tliey know nothing in the prisoner’s 
favour, a Judge should put a few questions to them 
in detail to see if there is any truth in the prisoner’s 
of it. 

compare the statements of the witnesses recorded by 
the Magistrate at the xu’cliininaiy investigation, with 
the evidence of the same witnesses at the Sessions. 


When the evidence of witnesses taken in the absence of the prisoner 


Reg. V. Bishonath 
Paul, 3 B. L. R. A. Or. 
aO; S, 0. 12 S. W. 
R. Or. 3. 

that then the former 


at a former trial was road out t(» them, and put in 
on their asstmting lo it as a true r^(»rd of the facts, 
— Hold, that the proceeding was iiTogular and pre- 
judicial to the prisoner ; that such witneissos should 
have been subjected to a fresii oi-al examination ; and 
depositions might have been put in, not to add to 
their testimony, but to corroborute it. A new trial was ordm-ed. 

Section 37o of the Criminal Procedure Code (Act XXV of ISdP lavs 
Ppcr V Pnirlna+U dowu that, if accusod parties will not name tlndr 
* witnesses when directed to do so by the Magistrate, 

Ding & Others, 3 S. tliey are not <mi it led of right to liave them summoued 
W. R. Or. R. 29. Sessions trial. 


It is the duty of a Judge to bring to the notice (»f assessors di'^cre- 
Reg V Burjo Bar- contradictory statements made bv wit- 

rick, 5 S. W. R. Or. 

R. 70. 


nesses. 


Where it was not shown that there were any witnesses forthcuining 
for examination, other than those wlnmi tlie Se^^sions 
Reg. V. Jumdem judge did examine, the Court refused, with reference 
Singh & others, 12 S. ^to section 3G3, Code of Criminal Procedure (Act 
W. R. Or. R. 73. 'IXXV of 1861) to interfere with the Sessions Judge’s 
proceedings. 


\ 


84 
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S. 360, 
Act X., 
1882. 


CLap. 
XX.. 
Act X,. 

1882 . 


P. L’08, 
Acr X., 
1882. 


S. S. 289, 
2'JO, Act 
X., 1882. 


A witness may be examined either on oath or solemn affirmation, but he 
, cannot be both sworn and put on solemn affirmation 
Reg. V. Hossein at the same time. The memorandum required by 
Sirdar, 13 S. W. R. section 199 of the Code of Criminal Procedure (Act 
Or. R. 17. XX V of 1861), should always be ai)pended to the 

depositions. 

Conviction quashed, the prisoner’s witnesses not having been sum- 

1 mi. moned. 

Reg. V. Kalee Tha- 

koor, 5 S. W. R. Or. 

R. 65. 

Conviction set aside on tlie ground of the Magistrate’s in’egularity in 


refusing, in trial before him, under Chapter XV of 
ilie Criniiniil Procedure Code, (Act XXV of 1861) to 
allow the examination of a witness who had been 
tendered on behalf of the accused. 


Reg. V. Mahima 
Ohundra Ohucker- 
butty, 4 B. L. R. Ap. 

77 ; S. C. 12 S. W. R. 

Or. R. 77. 

In the case of a charge of an offence triable by the Court of Sessions 
» Twr *7 alone, tbe Magistnite is bound, under section 186 of 

Reg. V. BlMr 4aKir Criminul Procedure Code (Act XXV of 1861) to 
Ally, 8 3. W. R. Or. gmumon the complainant’s witnesses. 

R. 4. 

Under section of the Code of Crimiiifil Procedure (Act XXV of 
P M kun accused sliould be asked, at the end of the 

o o n oo ^ pri^socution to produce his evidence, and 

S. W. R. Or. R. -g point the duty of the Court of Session 

to ascertain Avlio the witnesses are whom the prisoner desires to examine in 
his defence. 

A Judge is a competent witness, and can give evidence in a case being 
tried before himsolF, even though he laid the com- 
plaint, acting as a public officer, provided that he has 
no personal or x>ercuniary interest in the subject of 
the charge, and li(» is not precluded thereby from 
dealing judicially with the evidence, of which his 


Reg. V. Mukta Sing, 

4 B. L. R. A. Or. 15 ; 
S. 0. 13 S. W. R. Cr. 
R. 60. 

own forms a f)art. 

Before depositions 

Reg. V. Parbutty 
Churn Ohuckerbutty, 
14 S. W. R. Cr. R. 


of witnesses taken before a Magistrate can bo used 
in appeal, it should be sliown either in the deposi- 
tions or elsewhere^ that the evidence was read over or 
interpreted to the resi^ective witnesses. 


13. 

Evidence of a prisoner’s previous convictions and bad character and of 
the biid character of his relations is inadmissible. . 
If a person is before? the Court as a witness his evi- 
dence must be recorded as the law directs ; if lie is 
not a witness, and is not elfcamined as such, the 
Judge has no right to allude to his having made any statement. 


Reg. V. Phool Chund 
& Sheosurrun, 8 S. 
W. R. Cr. R. 11. 
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The moment a witness ‘commences giving evidence which is inadinissi- 
Pofl* w Pitamhev ble, e. gf., hearsay .evidence, he should he stopped hy 
Bif<ia» ar Atii a Coart. It is not safe to rely on a subsequent 

K w" K ^ p ' exhortation to the jury to reject the hearsay evidence, 
S. W. R. Or. R. 25. decide on the legal evidence alone. 

Where a prisoner, under section 227, Code of Criminal Procedure (Act 
Reg.v. Rajeoomar gives in a list of the witnesses he 

„ ® Q _ Wishes to summon, after his case has heoai commit- 

MOOKerjee, lo S. W. Magistrate is hound to exercise his discro- 

R. Or. R. 14. upon the point, and to state whether lie Avill 

suminon the witnesses or not, and he ought to state his reasons for not 
doing %o. If lie thinks the witne.sses were included in the list for the i)ur- 
pose of delay, he should proceed under section 228 of the Code. 

A witness when under examinatwn-iti-chkf before the Court of S(}ssions 
Reg. V. Ramchunder should not have his atknition directed to his de- 
c V 10 Q w D position before the Magistrate. He may under sec- 

birj^r, Id ». W. K. 23^ Act IT of 18oo (see now section 14') of the 

Ur. R. 18. Indian Evidence Act, I of 1872) be cross-ecnniuind as 

to previous statements made by him in writing, when his attention may be 
drawn to the parts of the former wndtiiig which are to be used for the pur- 
pose of contradicting him. 

A witness who is not i\ Miihomedsiu or llimln ought to l>e sworn, and 
Reg V Ramtohul examined under ilie provisions of Act V of IStO 

Singh, 5 a W.R.Or. 

R. 65. 


(repealed by Act X of 1873 the Indian Oaths Act). 


The attestation of a Magistrate stating why he could not proceed with 

Reg. v.Rasookoollah, priurifode 

12 S W R Cr R tact, and may be laid beture a 3 ury. 

61. 

Where a recusant witness does not make his aiipoaranee, the Magis- 

Reff V Rhedoynath attached propt^rty and 

■R* * o* o Q w R recover the amount of fine imposed on him. The 
ISWa , Q. W. K. illegal hy reason cd‘ tlie witness’s answers 

Or. R. 45. the charge not having been recorded. 

The attendance of Hindu ladies of respectability and secluded hiibits 
Reg. V. Ramdoyal ns wiMuesso« sUonld not be requirea where no case 
Dass, 3 S. W. R. Cr. beloie the Couit. 

R. 46. 

The right of an accused party to cross-examine witnesses is limited to a 
Rfifl* V Suroonchun- cross-oxamine the w itnesses for the proseeu- 

Raiii jpr ovwvfiiAv Crowii callcd ugu liist liiiii. . If ho wishes 

R rf R * 71 ;* fl'Vail himself of evidence which has heeii given, 
12 S. W. R. Or. R. 75. qj. which can he given, hy a witness called for an- 
other of the parties accused, he must call him as his own witness. 


S. S.211, 
216, Ac6 
X., Ib82. 
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R. S. ff'«, 
! 01 . \.'t 
t., 1882. 


B. 361. 

-X,.. 

1883. 


B. 266, 
Ac‘ X. 
Ibbi. 


A Magistrate cannot issue a warrant of arrest against a witness under 

w CiitiiAvianf) SGction 26(101^ the Code of Criminal Procedure (Act 
Reg. v\5)uxneriana, satisfied that the 

Reg. V. Narain bingn, i^as disobeyed a summons which was served 

14 S. W. R. Or. R. 20. him. In order to make a person summoned as a 
witness liable under section 171 of the Penal Code, the fact must be that 
he intentionally omitted to attend at tho place or time mentioned in the 
summons, or that he wilfully departed from the j)la.co where he had attended 
before the time at which it was lawful for him to depart. 


A Magistrate is not jusi.lfied by si'ction 20G of the Code of Criminal 
Procedure in taking a person, without any previous notice or summons, 
fro . 11 among the audience or atieiidaiit witnesses in open Court, and placing 
hi .u in tho dock to bo iiimiediab'ly iried upon a charge which has already 
be II commenced to be entertained against other prisoners, and on which 
evidence has already boon given. 

Tliat section applies to investigations preliminary to commitment for a 
Bubsiqueiit trial, and not to cases wdicre the trieil is actually being proceeded 
with. 


Where tho accused has not his witnesses in attendance, and docs not 
-OiMT w TrktoY-QTvi 11 apply to the Magistrate to summon them, sections 
e w ■ B ik’ 352 and ^,53, Code of Criminal Procedure (Act XXV 
D. W. R. Cr. R. 10. 1861), tho omission of the Magistrate to require 

him to produce his witnesses does not prejudice the accused, or amount to 
a I error or defect calling for iiiterfcreuco within section 426 of the Code of 
Criminal Pi’ocedure. 


This was a criminal appeal from an order passed by the Sessions Judge 


Reg. V. Ishan Dutt 
& others, 6 B. L. R. 
App.88; S. C. 15 S. 
W. R. Cr. R. 34. 

for tlieir defence 


in 


of Blieerblioom, dated 2nd December 1870. This 
case was remanded to the Sessions Judge with direc- 
tions to insist uiion the atteiidance of a. witness 
(Saudamiiii Naptini). This woman wais named be- 
fore the Magistrate by tlic prisoners as a witness 
the Sessions Court, A summons was issued, but it 
appear('d from the roi urn that she refused to accept service and absconded. 
Oil tliib return the Magistrate passed a formal order that it be kept with 
the record ’’ and no furtlicr steps appear to have been taken by him to 
enforce the attendance of this witness. At the trial before the Sessions 
Court the prisoners through their ideaucr demanded as a right to have this 
witness summoned, held by Ktimp, J. that they were entitled to do so under 
section 375 of the Code of Criminal Procedure, and that the case could not 
be disposed of satisfactorily without her evidence being taken. The next 
point taken by tlie pleader for the prisoners was, that the Judge was wrong 
in not having permitted tlie pleader for the prisoners to cross-examine the 
witness Kedarnath Mitter, Snb-Assistant Surgeon of Rampore Haut as to 
the result of any conversation he might have had with his patient. Held, 
by Kemp J.. that if a witness called by one of the parties is a competent 
witness, the opposite party lias, in strictness, a right to cross-examine him, 
though the party calling him has declined to ask a single question, and 
that, as the witness Kedarnath Mitter was a competent witness, and as he 
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was called by the prosecution, although he was questioned by the prosecu- 
tion only as to such matters as came within his professional knowledge and 
referred only to his professional examination of the wounds inflicted, and to 
their treatment, the Judge ought to have allowed the pleader for the pri- 
soners to cross-examine that witness without making him a witness for the 
defence. 

See Ramdhun Mandul v. Eajballab Pai'amanick, 6 B. L. R. App. 10. 

Ram Sahai Chowdhry v, Banker Bahadur, f> B. L. R. App. 65. . 

In the matter of the petition of Mahima Chandra Shah, G B. L. E. 
App. 78. 


It is not right for the lower Court to select five out of twenty witnesses 


Ramdhan Mandal Ss 
another v. Rajballub 
Paramanick & others 
6 B. L. R. App. 10. 

The complainant 

Bhika Roy in re, 7 
B. L. R. 568 foot 
notes; 10 S. W. R. 
Cr. R. 36. 


tendered for exaTuination. It is the boiiriden duty of 
the Judge to receive all the evidence tendered, unless 
the object of suininouing a iarge nuinbt'rof witnesses 
clearly appears to be to impede the adjudication of 
the case, or otherwise to obstruct the ends of justice. 

Dliotan Roy, lodged a ooinplnint to the effect, that, 
wliilo lie was engaged in rea]>ing tlie crops of his 
holding in Mauza Ladhowiui, the accused and others 
interfered, assaulted him, *and carried aivay his cro[>s. 
The case was referred for decision by the Magistrate 
of tlic district to the Deputy Magistrate, l^Eoulvie 
Wajhalla Khan, who summoned the accused persons. The petitioner, one 
of the persons accused' appeared. The Deputy JMagistrate, after examining 
the complainant and the accused, and taking tlie evidence of the com- 
plainant’s witnesses, sentenced the petitioner to x>fiy fine of Es. 5 under 
section 143 of the Indian Penal Code ; or, in defa ilf of xiayment, to suffer 
five days’ rigorous imprisonment ; Rs. 25, under section 871) of tlie said Code, 
or in default of x)ayment, to suffer fifteen days’ rigorous inquasoiimeut ; and 
Rs. 20 under section 852 of the aforesaid Code, or, in default of payment, 
to suffer ten days’ rigorous imprisonment. Tlio Judge of Blinugulxiore 
rcfeiTcd the case to the High Court, recomniendiug that the conviction boi 
quashed on the ground of the illegality in not calling U2)on the accused to"^ 
jiroduee his witnesses under section 252, Code of Criminal Procedure (Act 
XXV of 1861). lie also called the attejition of the Higli Court to the 
order of the lower Court, which on three separate charges, was framed so 
as not to exceed 50 rupees’ fine, or one montli’s imin-isonment. 

The judgment of the Court was delivei’cd by Lock, J. : — The ease 
appears to bo one which comes under tiie jirovisions of Chapter XV of 
the Code of Criminal Procedure, in which a summons on coinplaiut or- 
dinarily issues. Section 252 does not api>ly to cases which fall under 
Chapter XV, but section 266, which requires the Magistrate, should the 
accused deny tlie charge, to hear the complainant and his witnesses, and 
also to hear the accused person and such witnesses as he shall produce in his 
defence. The form of summons attached to the Code docs not require a 
party charged to bring his witnesses with him ; but the term$? of section 
266, "read with section 262, apparently supx)Ose that the defendant’s witnesses 
attend voluntarily and accompany the accused. We do not think there is 
any cause for the interference of the Court.” 
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Where the default of complainj^nt’s witnesses was caused hr the Deputy 
Luckhim Molloo v Magistrate shifting his Court to a place different 
Gooroo Doss Mocker- that named in the summoixs. Held, that it was 

^ W P G R irregular to throw out tlio case without giving them 
jee, D S. W* K. W. K. ^ second opportunity of appearing. 

51. 


S. S?. 208, 
219. 211, 
212, 21 S. 
216, A.cb 
X., 1682. 


Section 207 (Act 

Moheschunder Ba- 
nerjee in re, Reg. v. 
Kali Sirkar, 13 S. W. 
R. Or. R. 1 ; S. 0. 4 B. 
L. R. Ap. 1. 


XXV of 1801) gives no power to the Magistrate to 
call up and examine witnesses for the defence whose 
names liave been given in a list under section 227, 
when the prisoners reserve their defence for the 
Court of Session ; but under section 228, lie is 
bound to sninmon tliein to give evidence before the 
Court of Session. Tlie necessity of a Magistrate 
acting ill a dispassionate and impartial manner, and not in the spirit of a 
prosecutor, observed upon. 

Refusal to summon witnesses cited by an accused, on the ground of 

Ram Shahai Chow- *¥7 implicated in the charge, vitiates the 

V conviction. 

dhry v. Sunkur Ba- 
hadur, 6 B, L. R. Ap- 
65; S. 0. 15S.W.R. 

7. 


It is the Magistrate's duty to sumnioii witnesses for the accused ivho 

iWnTiima rViiinHAr Speak to tlio facts of tlio cfise, and he ought not 
luomma vunnaer aotw-niiiio beforohand what croJit he will give to 

. J their evidence (see Rain Shahai Ohowdhry v. Sankur 

Ap. 78 ; S. 0. 15 S. W. Bahadur, 6 B. L. R. App. 65). 

R.0r.R.15. ' 


S. fM>. 
Act X., 
Ib 82 . 


A Magistrate is not hound, under section 191 of tlie Code of Criminal 


Abdoor Ruhman, pe- 
titioner, 1 S. W. R. 
Cr. R. 37. 


Procedure (Act XXV of 18G1), to enforce the at 
tendance of witnesses by warr.int, except ujion proof 
of due service of summons 


Section 186 of the Code of Crimiiiivl Procedure (Act XXV of 1861) 
^ 1882 .” « . 1 j 4 . 1 , n -d refers to cases under Chapter XTI, which arc triahle 

Boiddonautn IS^ia Court of Sessions, and not to cases, under 

V. Bheedoo Dass, 9 S. chapter XV, wLicli are triahle by a Magistrate. 

W. R. Cr. R. 3. » 


S. 244, 
Act X., 
1882. 


In a case of forcibly rescuing cattle under section 14, Act III of 1857, 
Akbar Tagudeer v. which the accused did not summon any witnesses, 


it was held that even if the accused wanted them 
summoned, the Magistrate under section 262 of the 
Code of Criminal Procedure (Act XXV of 1861), 
need not have summoned them, unless persuaded that 
they were likely to give material evidence, and that they would not attend 
voluntarily. 


Punchoo Biswas & 
another, 10 S. W. R. 
Or. R. 42. 



WITNESSES. 


663 


A Magistrate is bound under section 266 of the Code of Criminal Pro- 

Ameer Ohand No- (Act XX V of 1861) to examine all the wit- 

* ^ . " nesses whom an accused person may produce for his 

hatta, petitioner, 13 defence. Held, by Bayliov, J. (Makxby, J. dubitante) 
S. W. R. Or. R. 63. that a Magistrate has a discretion under section 262 
of the Code of Criminal Procedure to summon a witness ^vhen he is likely 
to give material evidenee on behalf of the accused. 

In a case under Chapter XV, Code of Criminal Procedure {Ar:t XXV 
niMxAaa Jir 1^61) it is iiicuiribent on the accused either to 

- ^ - produce their witnesses or to apjdy beforehand for 

Otners^ase OI, 14 d. ^ summons to enforce the attendance of any witness 
W. R. CT. R. 76. is not likely to appear witlioiit a summons ; 

nor is it necessary in such cases to record tlie ex*nnin{ition of the accused 
with the same formalities as in cases umler Chapters XII and XIV. 


S. 2 ! 4, 
Act X., 
1882. 


Ohapq, 

X7Iir. 

XX. 

XXI. , 
Act X., 

18f<2. 


offence (such as hurt under section 328, Penal Code) 
X)unishable with imprisonment exceeding six months, 
and thei’efore falling under Chapiiu’ XIV of the 
Code of Criminal Procedure (Act XXV of 1861) a 
Magistrate is bound to summon all the witnesses 


In a case of an 

Boolakee & others, 

Case of, 14 S. W. R. 

Cr. R. 81. 

required by the accused. 

A complainant in a case who mentioned the names of several witnesses 

NotoburBera,Oase requestoil to produco them on a, 

^ e ur r* p certain date. Instead of doing that, he produced 

01, lo S. W * K>. Ur. 1C. ojiiy 2 witnesses, who were examined. Held, tliat 
87. as the coinplainant did not apply to the Magistrate 

to issue summonses on the otlier witnesses or ask 1dm to proceed under 
section 262, Code of CriminaJ Procedure (xVet XXV of 1861), tlu‘ IVIagisiratc 
was not wrong in law in deciding the case on the evidence which was before 
him. 

In a case in which tlic accused i)Ci*son cited a number of witnesses, and 
T i. -b- +• evidence already be tore the IMagi.stratc was con- 

Jenan BUKSJbpe 1- tradictory, it was held that the Magistrate should 
tioner, 15 s. W. K. suinmoued and examined the witnesses whom 

Or. R. 87. the accused wanted to call. 


rii.ip. 

\x , 

A ’ X., 
JssJ. 


S. 2tt, 

A-t X., 


In a trial hold under Chapter XV of tlie Criminal Procedure Code (Act 

Dinoo Roy & others, it is not niprir-mlurilj to 

M J? i /• o -m u tbe trial under, section 2o6 for the purpose ot allow- 

Oase of, 16 S. W. R. ^ ^ 

Or. R. 21. 


s.s.sir, 

3 0, \i't 
X . 


iiig the aceusea to secure llie attendance of bis wit- 
nesses. As a general rule, a prisoner sliould have 
his witnesses present on the day of trial. 

A Magistrate cannot refuse to allow witnesses whom he allowed to ho 
Thakoor Dyal Sen in cross-examiued by the accused previous to the pro- 
17 ft Vff P r P paration or a charge, to he re-called and cross-examm- 

re, 17 S. W. A. ur. K. after the accused has been put upon liis defence 

under section 2o2 of the Code of Criminal Proce- 
dure (Act XXV of 1861), treating them as witnesses for the prosecution. 


f-. «. IfSO, 
I’*.:, Aot 

X., Ifcrf-A 
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Where the omission of a Magistrate, in committing a prisoner, to enter 
Reg. V. Rajnarain record the names of certain persons who had 

Mytee, 18 S. W. R. 


Or. R. 20. 


been named as witnesses for the defence at the 
Sessions, was brought to the notice of the Judge, 
and an order was made by the Judge, requiring the 


witnesses to be served, but the witnesses did not aiqjear, and the Judge 
tried the prisoner in tlieir absence, and refused an adjournment in order 
to their production, the High Court held that the jmsoner was entitled to 
have the* benefit of the examination of witnesses in question, and directed 
the Judge to examine them accordingly. 

F. rsc, A witness ought to be allowed on cross-examination to qualify or cor- 
y Tulsi Dosadh statement which he has made in his exami- 

18 s! W. R. Cr. R. 57.’ 


When the charge has been framed, and the defendant put on his dOi* 
'Rplilinct V TheOuppu he has a right, under section 218 of the Cri- 

19 S W R Cr R 53* Procedure Code (Act X of 1872), to have the 

lil D. W. xc. 1/ .U. . prosecutor’s witnesses recalled for the purpose of 

cross-examination. 

Tlie claim to recall the witnesses for the prosecution is very different 
from the request made by the accused j)erson to summon a witness under 
section 3G2, Act X of 1872. 

\o appeal lies to the Sessions Court from the order of the Deputy 
Magistrate refusing to recall the witnesses for the prosecution for the 
purpose of cros:>-examination, but the order is such an error as cannot be 
immediately corrected exrv'pt by the High Court under its powers of Su- 
perintendence and Ttevision. 


?■ c Under section 218 of ilie Code of Criminal Procedure (Act X of 1872), 

Ppo* V AiuPPrnddPPu is not competent to refuse to recall the 

" ■p V 01 w P witnesses for the prosecution to be cross-exa,mjned 
Fakeer, <51 p. W. xC. accused, and it is not necessary for the 

Cr, R. 29. accused to show that he has reasonable grounds for 

his apxdication. 


.« fji’, 
A Cl X. 


Under section 327, Code of Criminal Procedure (Act X of 1872), the 
* Ree* V Bocha prosecution should bo examined 

^ , * oo Q ixr presence of the accused, when practicable, 

Cnowkidar, aZ s5. W. notwithstanding that their statements have been 
R. Or. R. 33. previously recorded in his absence. 

As a rule, the proper and convenient time for the purpose of cross- 
Khurruckdhareee examination of the witiiesses for the prosecution is 
a; «. tr PArQhiirIpp commencement of the accused person’s de- 

® 1 * oo a TO" p fence ; but it is in the discretion of the Criminal 

Munaiu, <54 p. w.xi. allow the accused to re-call and cross- 

Cr. R. 44. examine the witnesses for the prosecution at any 

period of the defence, when the Court may think such a step right and 
proper. It is incumbent upon a Court, when it discharges a witness from 
the duty of attendance before the trial is ended, to ascertain from the 
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accused whether he has, or is likely to have, any need of the witness’s 
testimony ; and if he has such need, thCn to take such steps for ensuring 
the presence of the witness at the required time as may be necessary. 

It is not incumbent on the Magistrate to summon eveiy person named 
Jeldhari Singh & ^ witness by the complainant. Section 215, Ex- 

another v. Shunkur ^ ^ 

or lo72) must be road with section db2 which vests a 

discretionary power in the Magistrate. 


Doyal & others, 23 S. 
W. R. Or, R. 9. 


Tinder section 363, Code of Criminal Procedure (Act X of 1872) a 
Reg •V Prosunno entitled as a matter of right to have any 


Coomar Moitro, 23 S. 
W. R. Or. R. 56. 


witnesses named in the list which he delivers to the 
Magistrate, suininoned and examined. 


not legally 
reasons. 


necessarv that he should detail his 


A Magistrate is fully justified in believing one witness in preference 
Oobind Suain V three others, if lie sees reason to do so, and it is 

Narain Raoot, 24 S. 

W. R.Cr. R. 18. 

Where a Magistrate omits to examine all the complainant’s witnesses 


Sreenath Mundle 

V. Sreeram Rajput & 
Russick Qope, 24 S. 

W. R.Cr.R. 62. 


before declaring the accused not guilty, the omission 
is a material error in a judicial proceeding, bringing 
the case within the purview of Act X of 1872, sec- 
tion 2&7. (See now section 253, Act X of 1882.) 


In a warrant case, the accused is enllMed to recall and cross-examine 


Nobinchand Baner- 
jee & another, peti- 
tioners, 25 S. W. R. 
Or. 32. 


prosecution witnesses as expressly provided by sec- 
tion 218, Criminal Procedure Code (Act X of 1872) ; 
and in a case in which this right was refused by the 
Magistrate?, and a good portion of the imprisonment 
ordered had been suffered, the High Court refused to 
order a new trial but recorded an order of acquittal. 

Where certain accused persons, who were convicted of using criminal 
Reff V Ramkishan been allowed to recall and cross- 

xr 1 i +11 OR examine the witnesses for the prosecution, because 
cC OWers, a trying officer believed that such witnesses could 

S. W. R. Cr. 48. recalled immediately after the framing of 

the charge, — Held, that accused persons always had a right to recall prose- 
cution witnesses, which ceased only when they theniselves waived it ; that 
the Magistrates could waive all inconvenience to witju'ssos by asking ac- 
cused persons, on the drawing up of charges, whether they required the 
further attendance of the witnesses ; and that the eoiivictioii must be st t 
aside because the accused had not enjoyed the protection provided by the 
law. 

Per Curiam : — ^A Magistrate cannot himself bo a witness in a case in 
Empress V. DonneUy. which he is the sole Judge of law and fact, ler 
OT T W n 1 Mabkby, J. : — Where in such a case he has given 

^ 1. a. uaic. 4U0. evidence and convicted the accused, his having 

so acted makes the conviction bad. Per Pkinsep, J. : — The conviction is 

85 


P. P. 263. 
257, Act 
X., 1882. 


P. 201. 
Act X- 
1882. 


P. S:.256. 

Act 
X., 1e82. 
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Act x!, absolutely bad. It is open to tbe Court to uphold the conviction, if it 
1882 ,.’ is of opinion that, after rejectixxg the Magistrate’s evidence, thero is other . 
evidence sufficient if believed to support the conviction. This being a pro- 
ceeding under section 297 of the Criminal Procedure Code (Act X of 1872) 
the Court refused to go into the evidence. 


The jailor of a district jail being accused by one of the jail clerks of 
Reg. V. Bholanath falsifying his accounts and defrauding the| ^veim- 


V. 

Sen, 2 ir L. R. Calc. 
23; S. C. 25 S. W. R. 
Cr.R.57. 


s. lis, 

Act X.t 
1862. 


ment, the matter was enquired into by the District 
Magistrate, and the jailor was, by the Magistrate’s 
order, placed on trial before a Bench of Maristrates, 
consisting of the District Magistrate himself^ L. the 
officiating Superintendent of the jail, and three other Honorary Magistrates. 
The prisoner and his pleaders were alleged to have stateci before the com- 
mencement of the trial on being quesiiioned, that they had no objection to 
the composition of the Bench, but after the charges had been framed, the 
prisoner’s Counsel objected to the Bench as formed. The District Magis- 
trate directed the Government pleader to prosecute, and both the District 
Magistrate and L. gave evidence for the prosecution. After the case for 
the prosecution was closed, two formal charges were drawn up, namely, 
that the prisoner had debited Government with the price of more oil-seed 
than he actually purchased, and that he had received payment for certain 
oil at a higher rate than he credited to Government. The moneys, the 
rece'p^ of which were the subject of the first charge, were obtained by the 
prisoner on the strength of ceiWn vouchers which he had induced L. to 
sign as correct, and L. had sanctioned the sale at the rates credited to 
Government. Upon the prisoner’s giving the names of the witnesses he 
intended to call in his defence, L. was deputed by his brother Magistrates 
to examine some of tliem who were connected with the jail, in order ** to 
guard against deviation,” and the depositions so taken were placed on the 
record, to be used by either party, though not themselves as evidence.” 

The prisoner was convicted. On a motion to quash the conviction, 
Held, that L. had a distinct and substantial interest which disqualified him 
from acting as Judge, — Held, further, that although a Magistrate is not 
disqualified from dealing with a case judicially merely because in his cha- 
racter of Magistrate it may have been his dutj’’ to initiate the proceedings ; 
yet a Magistrate ought not to act judicially in a case where there is no 
necessity for his doing so, and where he himself discovered the offence and 
initiated the prosecution, and where he is one of the principal witnesses 
for the prosecution. Held, further, that the recording the statements of 
the prisoner’s witnesses was irregular. 

Criminal proceedings are bad unless they are conducted in the manner 
prescribed bylaw, and if they are substantially bad, the defect will not bo 
cured by any waiver or consent of the prisoner. 

A. a joint owner of a parcel of land, erected on it an edifice without the 
Empress v. Rajeoo- c^^^sent and against the will of B. another joint 

owner. A dispute having arisen in consequence, the 
Magistrate held an enquiry, and made an order iiip- 
der section 530 of the Criminal Procedure . 

(Act X of 1872) awarding to A. exclusive posssif: 


V. 

ndar Singh & another, 
3 I. LB. Calc. 673; 
8. 0.2 0.L. R. 62. 


/ 
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Bion of the part of the laud on which ,the edifice had been erected. Held, 
jper. Jaoksok> J. : — ^that such order was erroneous, as the matter was not one 
to which section 630 could apply. B. subsequently brought a suit in the 
Civil Court to establish his title to joint possession of the whole parcel and 
for a declaration that A. was not entitled to erect any edifice thereon ; and 
he further prayed that such edifice should be removed. B. obtained a de- 
cree, whereupon his servants went on the land and pulled it down. They 
were charged before the Deputy Magistrate with having committed paischief , 
and on this convicted and fined. 

‘ field per Jackson, J. : — ^that as there had been no causing of wrongful 
loss, the accused had not been guilty of mischief. 

Oif the 8th October, the accused who were the servants of B. found the 
men in the employ of A. were putting up this erection, a nawhiiUMiana^ 
again, and accordingly protested against its erection, pulled down the 
bamboos, thrust aside the servants of A., throwing to the ground one man 
who was clinging to the bamboos. On the 9th October 1877 these servants 
were charged before the Magistrate with rioting, and being called upon for 
their defence, named several witnesses, and summonses on the following 
morning were issued for their appearance, but they were not found. The 
accused then applied for further time for the appearaiiee of the witnesses. 
This the Magistrate refused to grant, and convicted the accused on 12th 
October 1877. Held per Jackson, J. : — ^that this being a warrant case, it 
was the duty of the Magistrate to summon the witnesses tliat might be 
offered by the accused, and that he might at his discretion have adjouraed 
the case. Held further Jackson, J. : — tliat the meaning of section 859 
of the Criminal Procedure Code (Act X of 1872) is, that if among the per- 
sons named by the accused as witnesses, the Magistrate considers that any 
witness is included for the purpose of vexation and delay, he is to exercise 
his judgment and enquire whether such witness is material ; but that the 
section is not intended to enable the Magistrate ta inquire into what the 
defence of the accused person is to be, and to consider whether, on learning 
the nature of the defence, he is absolutely to abstain from summoning the 
whole of the witnesses cited by the accused, and further, that in tlie pre- 
sent case there was not any purpose of vexation or delay ; and that by the 
refusal to grant further time the accused had been probably prejudiced in 
their defence. 


der Talukdar, 5 1. L. 
E^Oalc. 614; S. 0.6 
0.L.R.364. 


A witness for the prosecution, examined by the Magistrate in the en- 

BmpreBSV.Grischim. q^iry winch preceded the cotninittal of this case to 
the Court of Sessions was not called at the trial be- 
fore the latter Court. The prosecution did not sub- 
mit him for cross-examination, but at the close of 
the case for the defence the presiding Judge himself 
called and examined this witness, but refused to permit his cross-examina- 
tion, on the ground that, under section 165 of the Evidence Act, no cross- 
ejeamination could follow upon a question put by the Court. Held, that wit- 
nesses summoned on behalf of the prosecution, and not called, ought to be 
placed in the l^x for cross-examination, in order that the defence may have 
,tbe opportunity of exercising this right, and a fortiori if such a witness is 
and examined by tlie Court under section 165 of the Evidence Act, 
the prisoner should be allowed to cross examine. 


S. 216, 
ActX., 
1882. 
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Empress v. Asgur 
Hossein Si others, 6 
I.L.R. Calc. 774 ;S. 
C. 8 C. L. R. 124. 


Empress v. Noor 
Box Eazi & others 


P. S. 200, 
io:. Aot 
X., 1882. 


XX.. & 
K S. 844, 
6 JO, .\ct 
X., U82. 


S. ?5fl, 
Act X.. 
1882. 


The incapacity to give evidence mentioned iU SfiCtiOH 33 Of tll6 Evi* 
dence Act neAI not be a permanent incapacity. In 
re Pyari Lall (4 0. L. E. 504) dissented from. 

The Magistrate to whom a complaint was made, 
examined certain persons on oath in the absence of 
the accused, merely for the purpose of ascertaining 
Vvhether there was any, and what case, against the prisoners ; and he did 
not tahe dowui in writing the statements of the 'persons so examined. 
Held, thitt the Magistrate was wrong in examining the witnesses on oath in 
the absence of the accused, for the purpose of finding (>ut whether .there 
was a ease ; but that, having done so, he was not bound to take down their 
statements in writing. c 

At a trial before a Sessions Court, the Judge, on the examination-in « 
chief of the witnesses for the prosecution being 
finished, questioned the witnesses at considerable 
length upon the points to which he must have 
6 I. L. R. Calc. 279 ; known that the cross-examination would certainly 
S. 0. 7 0. L. R. 385. and properly be directed. Held, that such a course 
of procedure was irregular, and opposed to the provisions of section 138 of 
the Evidence Act. It is not the jirovince of the Court to examine the 
witnesses, unless the pleaders on either side have omitted to put some ma- 
terial question or questions ; and the Court should, as a general rule, leave 
the wli uesses to the pleaders to be dealt with as laid down in section 138 of 
the Act. 

Reading seefions 217 and 218 of the Criminal Procedure Code (Act Xof 
V • Ali V Korom- togcilier, it appears that, if an accused person 

T p n 1 . oQ^ desires to recall and cross-exaTuinc the witnesses for 
di, 7 I. L. R. Ca*c. 2o ; y prosecution, the time at which he should express 
S. C. 8 0. L. R. 325. such desire is when the charge is read over to him 
and he is called upon to make his defence ; and although it is in the dis- 
cretion of the Magistrate to recall the witness(\s at a subsequent stage of 
the case, the accused has no right to insist upon the witnesses being recalled. 

Section 253 of the Criminal Procedure Code (-\ct XXV of 1801) does 
Tj Tur iiiivAA JCr eases triable under Chapter XV of that 

Reg. V.J5M Code, and sections 202 and 263 are applicable when 

others, 2 N. W. r. ofP(moe is not j>nnishable with more than six 
Rep. All. 393. ^ months’ imprisfurmont, and it is in the discretion of 

the Magistrate to summon the witnesses for the defence if lie considers 
their evidence essential to the just decision of the case, and incumbent on 
him to suinmou them only if it appears to liiiu that they are likely to give 
material evidence on behalf of either party, and that they will not volun- 
tarily appear for the purpose of being examined at the time and place 
appointed for the hearing of tlie complaint. 

An accused person has, under section 218 of Act X of 1872, the right 
T ‘n R' li recall and cross-examine the witnesses for the 
A p Persecution at any time while he is engaged on his 

6 N. W. P. Rep. All. defence and before Ids trial is concluded. He is not 
270. precluded from asserting and exercising the right, 
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.|teg. y. Lall Maho- 
6 N. W. P. Rep. 
284. 


by reason of his haying cross-examined them boforo ho was put on hie 
defence, or by reason of his not having, syo motu, expressed his wish to do 
so at the time he was called uj^on to enter on his defence, and when the 
witnesses were in attendance in the Court and did not require to be re-sum- 
moned. « 

An accused person is not deprived of the right given him by section 
218, Act X of 1872, to recall and cross-examine 
the witnesses for the prosecution after tjie charge 
has been drawn up against him, by reason of the 
witnesses having been cross-examined before the 
’ t , charge was framed. 

A* Magistrate should not of his own motion discharge the witnesses for 

prosecution until tlie accused person has exercised or waived the right 
of cross-examination given by the section. 

When it becomes necessary to adjourn the hearing the Magistrate 
should in all cases inquire of the accused if he desire to exercise his right 
of recalling the witnesses for the prosecution, or consents to the discharge 
of all or any of them. If the accused consents to their discharge, and they 
are discharged accordingly, lie is not entitled to have them re-summoned as 
a matter of right. 

Where it became necessary to adjourn the hearing, and the Magistrate 
did not call the accused to exercise his right under the section, and 
there was no sufficient proof that the accused consented to ilie discharge 
of the witnesses for the prosecution, it was held that tlie accused was en- 
titled to have the wiiiicsses, whom he desired to cross-examine at the further 
hearing, rc-sumnionod. 

Queere : — If the Magistrate before granting an adjournment called upon 
the accused to exercise his right of recalling the witnesses for the prosecu- 
tion, and the accused refused to do so at that time, whotlier the Magistrate 
would thereupon he at liberty to discharge the witnesses. 

Magistrates arc not incapacitated to give evidence of matters which have 
'R.sinniqfi.nii Avvan before them in the course of a preliminary 

TO ^ ^ Twr Q inquiry into a criminal cliarge. Held, that in a suit 

V. Ramu Mupan, 3 malicious prosecution the defendant had a 

Mad. Rep. 372. right to the evi<lenceof the Suhordinaie Magistrate, 

who held a preliminary inquiry into a charge of forgery preferred by the 
defendant against the plaintiff. 


was about to he committed to the Session Court, pre- 
sented to the Magistrate, a list of witnesses whom 
he desired to ha.ve summoned to give evidence on liis 
behalf at the trial, and on being asked by the Magis- 
trate why he desired t^ summon the witnesses, the 
state his reason. — ^Held, that the Magistrate was at 
liberty to decline to summon the persons named in tlie list, on the prisoner 
declinilig to satisfy him that they were material witnesses ; hirt the Magis- 
traee ought to have fixed the amount wliich he considered necessary to defray 
the cost of the attendance of the persons named, and intimated to the 
prisoner his readiness to issue summonses on that amount being deposited. 


A prisoner who 

Subharaya Mudali, 
Appellant, 4 Mad. 
Rep. 81. 

prisoner declined to 


S. 236, 
Aot 
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The High Court called for the recprd for the purpose of seeing, trhether 
anj of the persons named in the list were likely to be able to give materiel 
evidence. 


s. 241 , Section 

Act 

mil. Proceedings of 4th 
Feb.» 1869. 4 Mad. 
Rep. Rul. 29. 

A Munsif ought 

Proceedings of 27th 
Nov., 1871. 6 Mad. 
Rep. Rul. 42. 

A separate note 

Reg. V. ByhaValad 
Surjun & others, 1 
Bom. Rep. 91. 


S. 35C» 
Act X., 
im. 


266 of the Code of Criminal Procedure (Act XXV of 1861) 
only requires the Magistrate to hear such witnesses 
as the accused shall produce in his defence. 


not to be called on to depose as to what took place 
before him in the course of a trial which he Was 
conducting as Munsif, and he is entitled to exemp- 
tion. • 

of witness’s deposition is required to be taken by sec* 
tion 195 of t]ie Code of Criminal Procedure (Act 
XXV of 1861) which is not satisfied by a statement 
that a witness deposes as last witness.’’ 


A person apprehended by the police and brought before the Magistrate 
V Naravan accused is, though not discharged by the 

^ Magistrate, a competent witness against the accused, 
Sundar, o Bom. Rep, provided he be not charged along withJ^he accused. 

Grown Oases, 1. 


In a trial under Chapter XTV of the Criminal Procedure Code (Act 
XXI JV y Bholanath 1861) the Magistrate is not bound, under 

htxi WAniroT-ioo *7 H T P Bection 253, to summon any witness whom the accused 
MA* Q *w' may require. It is only discretionary with him to 

664 ; 8. V. 16 S. W. ^ circumstances of the present case 

R. Or. R. 28. j^o exercised his discretion rightly in refusing to 

summon the witnesses asked for. 

Per Paul, J. (differing) . The right of an accused to have witnesses 
for his defence summoned during the pendency of the trial is an ordinary 
and natural right, and this right is not taken away but affirmed by section 
253 ; the Magistrate is bound to summon the witnesses, though it is discre- 
tionary with him to adjourn the trial. In the present case, treating it as a 
matter of discretion only, the Magistrate was wrong in refusing to summon 
the witnesses required. 


xxL 

AetX^ 


In a case tried under the provisions of Ciiapter XIV of the Code of 
Reir V Doorea- Procedure, (Act XXY of 1861) the accused 

■Y®®* ' ^ ’ are entitled to luxve their witnesses summoned, and 

gutty Si otners, ll o. Magistrate has no power to refuse to summon 

W.R.Or.R.66. ” ^ 


them. 


Whenever a prisoner is put upon his trial he is entitled to have the 
Reir V Eanve examined de novo if they have previously 

s w n 1 BAS. evidence on the trial of another prisoner iu 

SneiKn, S. W. R. 18 d 4 same case, and it is not sufficient to require: 

Or. R. 38. witnesses to identify the prisoner, and to, rea4 ovw 

to them their former examination and require them to attest it. 
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In a case in which a Deputy ]ka^strate took an active part in the cap- 
Hnrroohunder Paul parties charged with having been members of 

A ntiiAni on a wr n unlawful assembly— parties whom he himsdlf 
& R 7fi "* charge — ^it was held that he was bound 

UT. ii. 10. gtate to the accused, so far as he could, what were 

the facts he hiiuself observed and ,to which he himself could bear testimo- 
ny : and the prisoner in such situation had a right, if he thought it desi- 
rable, to cross-examine the Judge, whose evidence should be recorded and 
form part of the record in the case. The proper course, however, for the 
Deputy Magistrate to have taken in this case would have been to decline to 
try the case, and to ask that it should be undertaken by some other 
Judge. 

A pardanashin woman summoned as a witness in a criminal case has a 


Hurro Soondery 
Ohowdhrain in re, 4 
I.L. R, Calc. 20; S. 
0.3C. L. R. 93. 


right to be exempted from personal attendance at 
Court, and to be examined on commission, (See 
Parid-un-nissa m re 5 I. L. E. All. 99.) 


A Magistrate is not at liberty to refuse to summon a witness tendered f;* xi 


Deela Mahton v accused person, except,, on the grounds speci- 

a t* section 350 of the Criminal Procedure Code 

T n 1 ^ ^^72) 5 and if he does refuse, he is bound 

It, R. Ualc. 714 ; S. 0. proceed under that section. The fact that the 
8 0. L. B. 70. accused declines to examine a witness is no reason 

for refusing to summon him to meet fresh evidence given subsequent to the 
defence being closed. 


It is primd facie the duty of the prosecution to call all the witnesses 
Emnress v Dhunno prove their connection with the transaction con- 
— *, Qj nected with the prosecution, and who must be able 

RBiZl ® joiner, . important information. If such witnesses 

li. R. ualc. 121, S. U. called without sufticient reason being shown, 

10. 0. L. B. 161, the Court may properly draw an inference adverse to 

the prosecution. The only thing that can relieve the prosecutor from calling 
such witnesses, is the reasonable belief that, if called, tliey would not speak 
the truth. No such corresponding inference can be drawn against an accused. 

Per Wilson, J The only 

legitimate object of a prosecution is to secure not a conviction, but that 
justice be done. The prosecutor is not therefore free to choose how much 
evidence he will bring before the Court. He is bound to produce all the 
eyideuce in his favour directly bearing upon the charge. It is primd faae 
his duty, accordingly, to call those witnesses who prove their connection 
with the transaction in question, and also must bo able to give important 
information. The only thing that can relieve the prosecutor from calling 
such witnesses is the reasonable belief that, if called, they would not speak 
the truth. If such witnesses are not called without sufficient- reason being 
cjhdNn ifiXid the mere fact of their being summoned for the defence seems to 
us'^hy no means necessarily a sufficient reason) the Court may properly dmw 
an inference adverse to the prosecution. There is no corresponding infer- 
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exicc agaixiet tliQ accubed# He is merflj eii the defeusiye) and owes no duty 
to any one but himself. He is at liberty, as to the whole or any part of the 
case against him, to rely on the witnesses of the case for the prosecution, or 
to call witnesses, or to meet the charge in any other way he chooses ; and no 
inference unfavourable to him can properly be drawn, because he takes one 
course rather than another. 

The charge having been read to the accused person he stated his de- 

Empress v. Baldeo ® ^ Magistrate, the 

a -u • n j j p All witnesses tor the prosecution being in attendance, 
oWai, ^ 1. li. R. All. called upon the accused to cross-examine them. The 
*53. accused refused to do so until he had examiimd the 

witnesses, for the defence wlio were not in attendance. The Magistrate 
then discharged the witnesses for the prosecution and adjourned the trial 
for the production of the witnesses for the defence. Held, per Spankie, J, 
that the accused was not entitled to have the witnesses for the prosecution 
summoned, in order that they might be cross-examined by the accused, on 
the date fixed for the examination of the witnesses for the defence. Held 
also Spaneie, J. that the Magistrate was empowered to record, both 
oral and documentary evidence after the witnesses for the defence had been 
examined. 


Where the Magistrate trying an offence rejected an application by the 
accused person that a certain person might bo ex- 
amined on his behalf cither in Court or by Commis- 


sion, without recording his reasons for refusing to 


Satnarain Singh & 
another in re, 3 I. L. 

R. All. 392. sumjrion such ijerson, as required by section 362 of 

the Criminal Procecl 111 0 Code, / ujW that the conviction of the accused per- 
son must be set aside, and the case be re-opened hy such Magistrate, and 
the application by the accused for the examination of such person be 
disposed of .according to law. 


It is irregular to allow a witness to be examined on behalf of the pro- 
Reir V Ohotev Lai & secution aftc'r the prisoner has made his defence, 
Q M w P ^vlien the witness is not one to contradict any new' 
P ^ All* prisoner. It is also an irregulari- 

Rep. All. 271. ty to prepare the charge against a prisoner after his 

defence has been recorded. 


Where the Subordinate Magistrate convicted certain persons without 
Proceedings of 5th ^H^^wing them a jiroper opportunity for summoning 
Tiilir iftvn MflH and attendance of witnesses named for the defence, 
^ P - • ’ the High Court quashed the conviction and directed 

Rep. RUl. 27. Subordinate Magistrate to re-hear the case. 


On the 30th March 1881, an accused person on his trial before, a Ma- 
VninrAM v Piilrn- glstrate asked that a certain witness might be 
T x. *B All summoned on his behalf. „The Magistrate ordeied 
uaoin, 4 1. R. R. All. ^ summons to be issued for the attendance of such 
53. witness on the 18th April, to which day the further 

hearing of the case. was adjourned. There was some delay in the sernoe of 
the summons, and such witness did not attend on that day. The Hagia- .. 
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trate ref US6d an application by tbc accused £or iKe Issue of a second sum- g, 
mons to such witness, with reference to .section 359 of Act X of 1872, onActxI; 
the ground that such application was not made in ‘‘ good faith.” Held, ***** 
that the provisions of section 359 of Act X of 1872 were clearly inapplica- 
ble to the case as it stood before the Magistrate on the 18th April, and he 
was bound to make a further attempt ; the first attempt seemed to have be^ 
nominal merely to secure the attendance of the absent witness. 


A charge of theft having been laid against A. and B. process was issued 
Mffbeahffhufldftr Ko- against A. only, and upon his being put upon his 

trial, B. who had not been arrested was j^oduced as 
a witness for the defence. Held, that his evidence 
was admissible. 

Reg. Ashrnff Sheikh (6 S. W. R. 91) and 
Reg. V. Hanmanta, T. L. R. 1 Bom. 610 distinguished. 


pali & Moheshchun- 
der Dom, 10 0. L. R. 
563. 


In every Sessions trial, no matter how often the case ha s been before 
Reg. V. Sheikh Kya- Court, the wicnessos must be examined de ywvo 
mut* S W R 1864 same manner as if the case were entirely new. 


and the witnesses had not been examined before. 
To read to a witness his depositio‘n on a former trial, 


Or.R. 1. 

is not an examination of the witness in the presence of the accused. 

It matters not how often the same offence is the subject of a Sessions 
Rog. V. Affazuddeen every accused has a right to have the whole' 

ft another S W R evidence given and recorded in his presence 

p B * * just as if the witness had never before given his tes- 

1004, or. li. Id. timony on the cliai-ge. 

A Sessions Judge must form his opinion on the evidence taken before 
Roff V Oharroo ft and cannot act on depositions recorded before 

' « w u predecessor. If the Judge who recorded some of 
IRfid B depositions of the witnesses on a Sessions trial, 

loo4, Ur. R. 32. jg obliged to leave the District before he can con- 

clude the trial, his successor must recommence the trial. 

At the close of the evidence for the prosecution, the attorney fot the 
Wnrrv riinm Pbiip- defence, ill answer to the Judge, stated that he 
meant to call witnesses. The Court then adjourned, 
KerDUt y and on the following day the attorney stated that, 

press> 10 1. L. R. Gal. rc-consideration, lie did not intend to call 
140 ; 0. 13 0. L. R. witnesses. The J udge allowed the prosecutor to 

358. - reply. Held, that tliough the strict interpretation 

of set^tions 289 and 292 of the Criminal Procedure Code (Act X of 1882) 
would warrant this course, it was never meant by the Legislature that the 
prosecutor should have a reply when no witnesses are called for the defence, 
the object of the law being evidently to let each side have .an oppor- 
tunity ot commenting on the evidence of the other, and not to give an 
additional advantage to the prosecutor in such a cSI6e as the present. A 
well-kno"^ treatise, such as Taylor’s Medical Jurisprudence, may be referred 
' to in the course of trial. Hatim v. The Empress (12 C. L. R. 86) followed. 

66 
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Certain witnesses who had been summoned for the abused fafled td 
w appear on the day of trial, and the Deputy Magis^ 
^een ^ tr^ refused to adjourn the hearing, or to issue 

DhanamoiOhaudnun processes for the attendance of the defendant e 

St others, 10 1. L. R. witnesses, on the ground that they were all friends 
Oalc< 931. ' of the accused who would come to Court the 

accused desired it. The prisoners were conricted. Held, the oonriction 
must be set aside, the Magistrate having once granted i)roce8ses he was 
hound to assist the accused in enforcing the attendance of his witnesses. 

Where a Sessions Judge gave it as a sufficient reason for the 
Queen Emnress v production of certain witnesses in Court on t^e p^ 
I' of the prosecution, that they ^ been examined bT 
Ram Sanai ® Committing Magistrate against the express msh 

other Sy 10 !• Iji R« police officer in charge of the prosecutioiie 

Oalc. 1071. Held, that that was not a valid ground for the non- 

production of the witnesses in the Sessions Court. In conducting a ca^ for 
the prosecution all the persons who are alleged or known to have knowledge 
of the facts ought to be brought before the Court and examined. 
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PAET IV. 

SPECIAL & LOCAL ACTS. 


• ABKAEI. 

The Lord’s Day Act does not extend to criminal cases in British Bur- 
Aitvaham it 'Pii. ma h. A. was convicted and fined for the breach of 
Aoranw « . an Abkari rule. Held, the conviction could not be 
Queen, 1 B. !•. R. Ap. supported, on the ground that the Abkari rule had 
Or* 17. not the force of law. 

Under section 43, Act XXI of 1856, only persons holding licenses, and 
W V Ramkishen their servants, are subject to the penalties speci- 
- - JEl * fied in the section. 

8 8. W.R. Cr.R.4. 


According to section 38, Act XXI of 1856, no conviction can be had 
_ » _ T» under section 50 against a person whose license has 

. T not been recalled. 

16 S. W. B. Or. B. 59. 


Wliere a person 

Ishurchunder Shahai 
petitioner, 19 S. W. 
B. Or. B. 34. 


it is not a license to himself. 


sells liquor in contravention of, and under colour of a 
license which stands not in his own name but in that 
of the person for whom he is the recognized agent, 
he cannot be allowed to evade the provisions of sec- 
tion 43 of the Act XXI of 1856 by setting up that 


Where opium was found in the possession of a person who was a 
i»Arr • -ir OnriMh servaiit of the accused, and who alleged that he 

iieg. V. I* obtained it from tlie wife of the accused, and that 

Mana, 20 S. W. B. purchased it from an opium cultivator. 

Or. B. 64. it that tlie accused could not be convicted 

under section 53, Act XXI of 1856, as it had not been shown that the pur- 
chase by his wife was authorized by the accused, and therefore her possession 
of the opium or that of the servant could not be considered the possession 
of the accused. 


To warrant a conviction under Act XXI of 1856, section 48, the accused 
pAir v iTnirlaaii liave manufactured some country spirit made 

- native process of distillation as described in 

POOna & Others, 22 P. section 90 of the Act, or they must have sold spiri- 
W. B. Or. B. 8. tuous or fermented liquors or intoxicating drugs. 
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The accaseil, who held a license for the sale of imported liquors, sold 
Reir V Diffambur spirit "and was charged and convicted by the 

fiiioiio OA Q^nr T> Assistant ^Magistmte under section 44, Act XXI of 
^ 1866. The Assistant Magistrate on the same day 

Ur. R. 3- found that the conviction should have been under 

section 48 of the Abkari Law, and recorded a note to that effect : Held, 
that as it was clear from the evidence recorded and from the answer of the 
accused, that he was not misled as to the charge against him, and conse- 
quently in no way prejudiced by the erroneous description of the offence 
contained in the conviction, the conviction should be altered so as to bring 
it under section 48, Act XXI of 1856. 

Where a sale of an excess quantity of gan ja took place, and the man 
effecting the sale i>leaded that he was only a servant, 
while tile owner contended that he did not conduct 
the shop and gave no authority to his servant to sell 
ganja in excess of his license : Held, that the owner 
of the shop was responsible for the offence committed, and liable to the fine 
which had been imposed on him. 


Reg. V. Sriatidhur 
Shaha, 25 S. W. R. 
Or. R. 42. 


An offence under section 49 of Act XXT of 1856 can be tried summari- 
Smnress v Baida- under section 222 of the Criminal Procedure Code 

wiofL na« ^ T T p ^ 1872) the confi sedation provided by section 

’ QfiA • q n being merely a consequence of the conviction, and 

Calc. F. B. ood;©. U. not forming part of the punishment, for the offence. 

1 0. L. R. 442. Khetter Mohun Chowriingi (22 S. W. R. Cr. 43) 

and Juddoonath Shaha (23 S. W. R. Cr. 33) overruled. 

The provisions of section 74 of the Bengal Excise Act (Bengal Act VII 
Ramchunder Shaw 1878) as to additional punishment, where there 
jpr XT TLo iTTn. beoii a “ previous conviction for a like offence ’’ 

r T *T p contemplate merely the case of the offender having 

ri ft n TP already convicted of an offence punishable with 

576 ; S. C. 8 0. L. R. ^ 200 or upwards, and being again con- 

250. victed of another offence punishable with the same 

punishment ; it is not necessary that he should have been previously con- 
victed of the same offence. 

The accused were sentenced by the Presidency Magistrate, under sec- 
tions 58 and 74 of the Bcmgiil Excise Act, to a fine of Rs. 200 each, in de- 
fault to three months’ imprison nient, and in addition to six months^ impri- 
sonment, which was the maximum term that could be awarded under sec- 
tion 74. Held, that the sentence of imprisonment was not in excess of the 
powers given to the Magistrate by section 12 of the Presidency Magistrate's 
Act (IV of 1877) the imposition of the additional sentence of imprisonment 
not affecting the Magistrate’s power as regarded the original sentence un- 
der section 58. No limits with regard to any distilleries in Calcutta having 
been fixed under section 9 of the Act, within which spirituous liquor manu- 
factured otherwise than in that particular distillery, shall be introduced or 
sold without a special pass, and the fixing of such limits being necessary to 
a conviction of an offence under section 58, the convictions in this case 
were set aside. 
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Section 53 of the Bengal Exciae (Bengal Act VII of 1878) does not 
Empress V. Hobocoo- to s^es by. a licensed vendor contrary to the 

p 1 T T B terms of his license. That section provides for a 
mar rai, o 1. L. R. i^^each of the condition of a license not covered by 
Oalc. 621. the second clause of section 59 of the Act. 

A sale of more than twelve quart bottles, or two gallons of spirituous 
Empress V Nuddiar fermented liquors of the same kmdy made at one 


transaction, is a sale by wholesale. 

Qijbtere : — Whether a sale of twelve quart bottles 
of one kind of liquor, and three quart bottles of an- 
other kind, at the same time, comes within the 
prohibition in the explanation clause of section 15. ^Bengal Act VII of 
1878.) The licensed retail vendor himself is the only person liable to 
conviction under section 60. 


Ohand Shaw, 6 I. L. 
R. Oalc. 832; S. 0.8 
O.L.R.152. 


The conviction of servants of a licensed vendor of spirits for a breach of 


Empress v. Baney 
Hadhub Shaw & 
another, 8 I. L. R. 
Oalc. 207. 


the license is not necessarily illegal. In re Ishur 
Chunder Sliaha (19 S. W. R. Cr. R. 34) followed. 
Empress v. Nuddiar Cljaiid Shaw, I. L. R. 6 Calc. 
832 ; S. C. 8 0. L. R. 152) dissented from. 

Two servants of a licensed vendor of spirits 
were charged with having committed two breaches of the conditions of the 
license, and the maximum fine for efich breach was inflicted. Held, that the 
Magistrate was competent to punish each of the servants separately in this 
manner. The excise officer, to whom a licensed vendor of spirits is bound 
to produce his license, must be an excise officer of the higher grades, not 
any police officer who may be exercising the powers of an excise officer. 


A Magistrate in cases where no appeal lies, is bound to record a brief 
Emnress v Radoi- statement of his reasons for convicting an accused. 

Qif 1, ' ft T t” Where a i^orsoii is arrested, and certain charges are 

natn onana, 8 1. L. ei^tercd against him in tlie police book, he should not, 
R. Oalc. 196. on the day of trial, bo called upon to meet other 

charges without previous intimation being given to him of the additional 
charges. 


Penal Statutes must be •construed strictly, i, c., nothing is to be re- 
iTftlci garded as within the meaning of the Statute which 
^mpr S V. within the letter and clearly and intelligibly 

Lalang & another, o ^(^g^vihed in the very words of the Statute itself. 
I. L. R. Calc. 214. Where under section 15, Bengal Act VII of 1878, the 
Chief Commissioner of Assam, exercising the powers of the Board of 
Revenue, fixed, by a Circular Order the limit at six quart bottles of country 
spirit as allowable for retail sales, and an accused was charged under section 
17 with possessing more than that qnaiitii.y, but the amount he had was 
less than the amount stated in section 15. Held, that he was not guilty of 
any offence under section 61, and that no lesser quantity than that specifi- 
osdly mentioned in section 15, of country spirits which might have been 
decided to be the maximum quantity by any such order made under the 
provisions of section 15, could be deemed to be the quantity specified in sec- 
tion 15 within the meaning of section 61. 
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D. was tlie holder of a license fo^ the sale of spiritnons and ferm^ted 
Empress v. Dharam by. retail for a period terminating on 

T%aa ITT p All December 1877. On the 10th January 1878, 

' • • • • j^jg license not liavin^ been renewed by the CoUed^rj^ 

D. sold certain spirits by retail. On these facti 
was convicted of the illicit sale of liquor. Subsequently to his conviction 
his license was renewed. Held, that, under such circumstances, his convic-; 
tion was^ good. 


Empress v. Seymour (1 1. 1. L. E. All. 630) distinguished. 

A. held a license for the sale of spirituous and fermented liquors by 
retail for a period of three months terminating on 
the 31st December 1877. Prior to the 8th January 
1878 no notice was given by A. of her intention not 
to renew the license, nor had the license been recalled 


Empress v. Mahinr 
dra Lai ft another, 1 
I.L. R.A11. 638. 


by the Collector. Between the 1st January 1878, and the 8th January 
1878, both days inclusive, A.’s servants sold spirituous and fermented liquors 
by retail. On these facts A.’s servants were convicted under section 62 of 
Act X of 1871 of the illicit sale of liquor. Held, following the opinion 
expressed in Empress v. Seymour (1 I. L. E. AIL 630) that, the convictions 
were bad, as A.’s license, under the provisions of section 32 of that Act, 
remained in force until she gave notice of her intention not to renew it or 
it was recalled by the Collector. The principle of the decision in Empress 
V, Seymour dissented from. A. should have been prosecuted under section 
57 of the Excise Act for not paying her monthly fee in advance. 


On the 30t]i October 1877 N. was granted a license for the sale of 
Empress v. Sey- spirituous and fermented liquors by retail terminating 
T T All December 1877. On the 11th January 

. 1878, such license was renewed by the Collector for 

a period terminating on the 31st March 1878. On 
the 14th January 1878 N.’s servant was convicted, under section 62 of Act 
X of 1871 of tJie illicit sale of liquors between the 1st January 1878, 
and the 10th January 1878, both days inclusive. Held, that the renewal of 
N.’s license was a condonation of the offence and the conviction was bad. 
Semhle : — That in as much as N. had given ne nr/tice of his intention not 
to renew the license, nor had the Collector I’ccalled it, the license remained 
in force, and the conviction was consequently bad, under section 32 of Act 
X of 1871. 


Held, in a prosecution under sections 19 and 63 of Act X of 1871, that 
Empress v. Halt definition of ser ” given in section 2 of Act 
XI of 1870 was not so intelligible and clear as to be 
Empress v Cheda general application, and that it did not 

T T* p All supersede the local customary weight of a ser being 
a i. a. au. ninety-five tolahs (the Government ser weighing 
^ ^ eighty tolahs), and the accused having been fonna' 

in possession of ninety-six tolahs only, that the excess of one tolah over thA 
local weight was not such as to warrant the presumption of the guilt of thei 
accused. 
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jazam. 


A Bulb-Conductor in the Conuu^sarial Department is not a “ soldier 
’Bmpress ▼. Dosa- ■within the meaning of section 14 of Act III of 1880 J 


Uibv Framii * ^'an- conseqtiently the sale of spiiituous liquor to the 

o TT* » All" such a person, without the license required 

Otlier, 3 I. L.. R. All. section, is not an offence against that section, 

214. 

Neither under the provisions of the Madras Abkari Act nor under the 
Reff V Kokkili provisions of the Abkari Amendment Act, Madras, is 
Oad(^* Thathawa & order by a Magistrate confiscating a boat used for 
Ol^rs 41 L BMad liquor without a valid permit, legal. 

240. 

The offence, under Madras Act III of 1864, section 25, of not producing 
toAAi w iTooQTitamfL when called upon by the police, a liquor license, is 
ii * T ’n tur A noA * ^ot ono for which a Magistrate may proceed under 
4 X. L. R. Maa. 231. section 26 B. of Madras Act. V of 1879. 

The provision in section 21 of the Madras Abkari Act limiting the 
toAAP rr p I I ■ liabihty of licensed vendors whose license has ex- 

T T “P M d 1^1 ** pired to the case in which they are found in posses- 
5 1. L. R. Mad. 131. giQjj Qf liquor iepf for the purjwse of sale must be 
read as an exception to the general provision of section 22. 

Although a Magistrate may not confiscate animals under section 23A. 
fl V fi T Madras Abkari Act, yet the proceeds of what- 

Re^V. Sakiya, o l. confiscated by the Collector under sec- 

L. R. Mad. 137. f inn 1 7. includincf animals, would be available for 


tion 17, including animals, 
distribution in the manner prescribed in section 26B, 


The prisoner 

Reg. V. Donoghue, 


was convicted at a Criminal Sessions of the High Court 
for supplying liquor without a license, an act made 
punishable by Madras Act No. I of 1866. Held, 


5 Mad. Rep. 277. that the High Court had no jurisdiction in as much 
as the act which creates the offence declares it to be punishable by a Magis- 
trate. HoiiLOWAT, J. dissented from the judgment. 

Qacere : — ^Whether the Local Legislature has power to enact that a 
European Ilritish subject shall be punishable by a Magistrate on summary 
conviction for an offence newly created by the Local Legislature. 

Sweet palm juice, which by exposure to the operation of natural causes 
ferments and becomes toddy, is as much manufac- 
tured by the person who exposes it as if the same 
result were produced by the process of distillation. 

Rep. Rill. 26. 

TJpon a conviction under section 22 of Madras Act III of 1864 for con- 
oftfii veying liquor without valid permits, -it appearing 
TrOCOOdUlgS defendants produced permits by the Taluk 

July 1870, 6 Mad. ^Ijtarry Renter covering the amount of liquor which 
Rep. Rill. 29. yr&s being conveyed, bni made oat in the names of 

third parties who were not present when the liquor was seized, but on whose 


Proceedings of 17th 
Jnn^ 1870. 5 Mad. 
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behalf the liquor uras at the time of sejizure being conveyed. Held, that the 
permits rroio valid and the couvictipu was badi 

Primd facie, toddy is fermented palm juice. A conviction under sec- 

Proceedings of 21st ^1 of Act IH of 1864, for selling without a 

n * iQ» 7 n n Tdf A iK^eiise uplield, although no evidence was given as to 

Oct. 1870, 0 Mad. whether fermentation had taken place. 

Rep. RuL 36. 

The* Magistrate convicted the accused under section 21 of Act III of 
Proceedings of 4th directed the confiscation of certain arrack 

Nov 1870 5 Mad. possession. Held, that the accused 

_ ' - • * being a licensed vendor, the arrack was not liable 

Eep.Bul. to confiscation. 

The High Court in their proceedings dated the 2 1st October 1870, did 
Proceedings of 4th intend to define toddy as a matter of law. 

Jan., 1871. 6 Mad. 

Rep. Rul. 11. 

Beer is not included in the term “ spirituous liquor ’’ as used in section 
Proceedings of 14th Madras Act 1 of 1866. 

March, 1873. 7 Mad. 

Rep. Rul. 15. 


Where more than one person is convicted, under section 4 of Reg. XXI 


Reg. V. Vakhat- 
chand & another, 1 
Bom. Rep. 50. 


of 1872 of keeping smuggled opium, each of the 


convicts is liable to the whole penalty therein im* 
posed, viz.j the forfeiture of double the value of the 
opium, and double the amount of the duty leviable 
thereon. 

The decision of the late Sadr Foujdari Adalat reported in Vol. Ill of 
Mobris’h, S. F. a. Reports p. 67o overruled. See Reg. v. Showdar Ghenar 
post. 

A conviction and sentence by a Full Power Magisti'ate for breach of the 
rules for the retail sale of opium, under Reg. XXI 
of 1837, section 10 aunulled for want of jurisdiction, 
as “ The Zillah Magistrate ” alone was empowered to 
enforce the penalty. 

sentence by a Magistrate F. P. under Reg. XXI of 
1872, section 10, clause 4 annulled for want of juris- 
diction ; tlie Eillab, (i. e., District) Magistrate only 
being empowered by the Regulation to enforce the 
penalty. 


Reg. V. Sadu valad 
Pavadi, 3 Bom. Rep. 
Crown Cases, 39. 

A conviction and 

Reg. V. Gania bin 
Bapu, 3 Bom. Rep. 
Crown Cases, 50. 


Where several persons knowingly harbour, keep or conceal a parcel of 
Reff V Showdar opium, one penalty of double the value of 

Jteg. ^ such opium, and of double the amount of duty 

Ghenar et al., 7 leviable upon it, only, is recoverable, under Reg* 

Rep. Crown Oases39. XXI of 1827, section 4. Reg. •». Vakatchand (1 Bom. 
Rep. 50) overruled. Reg. v. Rajgnr Veneegur (3 Morris’s Fouzdari Rep. 
673 approved). 
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The offence of possessing above aquarter of a Surat ser of opium not 

Roff. V Hira Jiva tave teen legally obtained is exclusively 

cognizable by District Magistrates : Reg. v. Narayan 
7 Bom. Rep. Crown Criminal Reference No. 109 of 

Cases, 69. J 3 g 9 overruled. 

The offence of unlawfully being in possession of smuggled opium is an 

Reir V Lakuvalad exclusively cognisable by a Magistrate of a 

a i-Jr' 0-0 r% district or of a division of a district, as representing 
Bakru, 8 Bom. Rep. the Zillah Magistrate referred to in Reg. XXI of 
Crown Oases, 118. 1872, section 7. No other Magistrate or Court has 

now jurisdiction to hold a preliminary inquiry into, or to try a person 
accused of, such an offence. Reg. v, Hira Jiva (7 Bom. Rep. Crown Cases 
59) approved, and the Court’s reply No. 12;5 of 19th August 1867, to the 
Kh&ndesh Session Judge’s reference No. 702 of 1867 dissented from. 

Although the effect of section 21 of the Code of Criminal Procedure 

XXV of 1861) is to give exclusive original 
Reg.V. M jurisdiction to the Magistrate of the district in the 

Bnai, 9 Bom. Rep. cases under section 7 of Regulation XXI of 

166* 1827 for abetting the smuggling of opium, that sec- 

tion (21) does not exclude the appellate jurisdiction vested in the Court of 
Session by section 409 of the Code. 

The district Magistrate, whoso Court is the proper tribunal for the 
o w a offonco rebating to the smuggling of 

Reg. V, narayan J^^s, under section 21 of the Code of Criminal 

dangaram & others, procedure (Act XXV of 1861) power to inflict any 
9 Bom. Rep. 343. giie j)rovided by Regulation XXI of 1827 for such 
offence, even though the fine may exceed Rs. 1,000. The arrest of a person 
accused of the above offence without a warrant is generally illegal, except 
under the circumstances specified in section 108 of the Code of Criminal 
Procedure. 

Section 61 of Act VII (B. C.) of 1878, must be construed strictly. 
_ ~ I Accordingly the words ‘‘the qiinntilies specified in 

Empress V. Roia 15 ” in that section must be taken to con- 

Lalang & another, lu temj)late the quantities actually mentioned in section 
0. L. 156. 15 and not such quantities whether greater or smaller 

as the Boai’d of Revenue might under any authority in it specially fix upon. 

QtUBre : — ^Whether the Board of Revenue has power specially to dire(*t 
that any exciseable article may bo sold m greater or less quantity by whole- 
sale or retail than is specified in section lo of Act VII B. 0. of 1878. 

Notwithstanding the provisions of section 52 of Act VII of 1878 


Baney Madhub 
Shaw ft another, pe- 
titioners in re, 10 0. 
L. R. 389. 


S. S. 

39, 4C6, 
408, Act 
X., 1883. 


S. s, SH, 
20, 57, 
Act X,, 
18 ^ 2 . 


(B. C.) that the amount of fine in respect of a broach 
of licence may be realized from the master, two or 
more servants of a licensed vendor of spirits may, 
on committing a breach of the licence, be fined in 
the full penalty. Where a licence provided that the 
licencee would produce for inspection on demand of any Excise officer 
above the rank of a head constable or chaprassie his licence and accounts, 

87 
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&c., “ it was lield that an inspGcH.or of police althoiigli empowered under 
section 42 of Act VJI (B. 0.) of* 1878, was not an excise officer within the 
meaning of that Act, and non-compliance with a demand made by such 
inspector for production of the licence did not render the persons who 
refused to produce such licence liable to a penalty. 


The licensed vendor and not his servants is liable under section 59 of 
Nomullu Akond & Excise Act VII (B. C.) of 1878 for contravention 

others in re, 11 C. L. 

R. 416. 


of the Act. 


At the request of 

Eyte in re, 11 G. L. 
R. 427 ;S. C.9I. L.R. 
Gale. 223. 


certain licensed excise dealers in Agra, to whom li- 
quor was consigned from Europe, A. in Calcutta 
paid the duty and landing charges, and was in the 
act of forwarding the liquor to Agra when the 
liquor was seized in his possession and a charge laid 


against him of being in the possession of exciseable liquor without a pass in 
contravention of section ()1 of VII (B. C.) of Act 1878. A. was convicted. 
Held, that the conviction was bad. 

Contrary to the conditions of his master’s opium license, the servant 
sold a preparation of opium between sunset and 
sunrise. The master was not present and there was 
no evidence to show tlifit ho had directly or other- 
wise authorised the illegal sale. Held, that the 
master was not liable to a penalty under section 9 of Act 1 of 1878, 

A person who is not a licensed vendor under Act VII (B. C.) of 1878, 
Empress v. Eshan- commit an offence by being in possession of 


Bhoobun Ghunder 
Shaw & another in 
1*0 11 0. L. R. 464. 


Ghunder 

another, 

451, 


Dey 
12 G. L. R. 


a quantity of country spirits less than 12 quarts ; 
although that quantity may be more than the quan- 
tity authorised by the rules of the Board of Revenue 
under the powers conferred on it by section 13 of the 
Act. 

Lulong, I. L. R. 8 Calc. 214 (S. C.) 10 C. L. R. 155 


Empress v. Kala 
followed. 

A necessity for altering a conviction from one section to another for 
cognate offences when the accused has not been prejudiced by aSky such 
eiTor is no sufficient gi^ound for a reference to the Court of Revision. 

The words “ beyond the linj^ts of the Madras Abkari ” mean beyond 
PotnoiATi pflqp Nft 118 limits of the Abkari of the Town and suburbs of 
/vfiARi Madras.” It is no offence against the Abkari Act 

01 looi. , . convey liquor either within or beyond the Madras 

tendtories so long as the liquor, while within the Madras territories, is ac- 
companied by a valid permit. 

Animals &c. employed in conveying unlicensed liquor are not liable to 
confiscation otherwise than by the order of the Col- 
lector ; but where the Collector has ordered their 
confiscation- the Magistrate convicting the offender 


Sakiya accused. 
S^eir, 457. 
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should distribute the value of such Animals or articles when making an 
award under section 26 B. 

Selling toddy in measures of less capacity (than prescribed in the rules 


oo^A framed by competent authority) is not an ofiPence 
noceeamgs Ol under section 20 of the Abkari Act, but the selling 

Dec. 1879. Weir, Qf Hqnor in measures other than the specific mea- 
458. sures prescribed by the rules framed by competent 

authority, being a breach of the seller’s license, is an offence punfthable 
under section 20 of the Act. 

All order of Magistrate directing the sale by public auction of liquor 
Proceeding of asth possession of a person selling without 

1878. weir. 459. '"“S"’' 


license held to be illegal. 


The license to sell made out in the name of a male member of a family 
Proceedings of 11th protect the wife, brother, or agent of the licensee 
Dec. 1871. Weir, selling on his behalf. 


On a conviction of an ofiPence under section 21, a Mligistrato has power 

Proceedings of 1st ^ of the license. 

Oct., 1880. Weir, 

460. 

The manufacture of Sonti Mandu,” a material used for purposes of 
ProeppHiTiDTci nf fermentaiion in the preparation of liquor, ’is not a 

^ ___ . manufacture of li([uor and is not therefore an ofiPence 

Sept., 1881. Weir, ^Jider section 21 of the Act. 


On a conviction for an ofiPence under section 21, it is not competent to 
orr*.u the Magistrate to adi’mlge the confiscation of pro- 
Proceedings 0^7th possession of the accused which 

Sept., 1881. Weir, connected with the offence committed, 

461. e, f/., paddy. 

Section 22 of the Act must be read with section 21. The latter section 
XT -o • « is an exceidion to the general provision in section 

V. Ramajra, accusea. reading them, section 21 limits the liability 

Weir, 462. persons found in possessiem of liquor above the 

permitted quantity, (e. </., a vendor Avhose^ license has expired) to possession 
for the purpose of sale. 

Wliere 1st accused sold liquor without a license in a private house and 
PrAPAAflinirfl nf arrested for an ofiPence under section 21, the 

A-nnil Waiv* Police Ofldeer who efiPected the an*est having entered 

weir, house without a warrant, and tlie 2nd ami drd 

463. accused who resisted the arrest were convicted of 

abetting an ofiPence under the section, it was held that the convictions of the 
2nd and 3rd accliscd were illegal because the Police otliccr could not enter 

; 
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m 

A 

the house Without warrant and Hie arrest not being lawful^ resistance 
thereto was not unlawful ; held also that the mere consumption of the 
liquor sold in the house was not an assisting of the dealer in selling with- 
out a license. 

Under sections 28A. and (> of the Abkari Laws Amendment Act V of 
Proceedings of 11th 1879, Magistrates have power, on a conviction" of 


Oct., 1880. Weir, 466. 


the offences specified in section 23A. to confiscate the 
liquor, implements or vessels. 


Sections 26 B. of Act V. of 1879 renders it obligatory on a Magistrate 
who convicts an accused person ofifin offence under 
secti(3n 22 of the Act to award in equal shares the 
fine aiid the sale proceeds of the vessels and convey- 
ances to the officer who ai)prclie]ided the offender and to the informer. 


Proceedings of 21st 
Peb. 1880. Weir, 446. 


for bond fide domestic consump- 
tion, is an offence punishable under section 21 of 
(Madras) Act III of 1864. 


The homo manufacture of liquor, even 

Proceedings of 7th 
Aug., 1879. Weir, 

467. 

The servant of a licensed vendor sold eiglit quart bottles of country 

Empress v. Ishan- employed a cooly to carry them as he 

Q T T o directed. The servant was convicted under sec- 
^ VIT of 1878; and the cooly 

Ualc. 847. convicted under section 61 of the same Act. 

It was suggested that the servant should have 
been convicted under section 68 and that the cooly had committed no 
offence. Held, that the conviction of the cooly was illegal, and must be 
set aside. 

Held, also, that the servant was properly convicted, and whether under 
section 60 or 68 was immaterial. 

Reg. V. Ishanch under Shah, 19 W. R. Cr. 34) ; and (Empress v. Baney 
Madliub Shaw, 2 I L. R. 8 Calc. 207 ; 10 C. L. R. 889) followed. 

The necessity for altering a conviction from one section to another for 
cognate offences, when the ac<*-used has not been prejudiced by any such 
error, is no sufficient ground for a reference to the Court of Revision. 

A. who held a cei'tificab' under Act VII of 1878 (the Excise Act) from 

Davis V Koylas Oe]nity Commissioner of Police that he was 

rnnoo 1 Q n entitled to a license from the Collector to sell mvddut 
T ^ * upon the conditions set forth therein, obtained such 

L. R. 336. license from the Collector under Act I of 1878, 

(the Opium Act) upon the conditions mentioned. No license was granted by 
the Deputy (.V>imnissioncr of Police, it not being usual for licenses to be 
gi’anted by the Police where a license had issued by the Collector upon a 
certificate from the Dej^uty Commissioner. A. was charged under section 
40 of Act IV of 1866 (as amended by Act II (B. C.) of 1876) with a breach 
of the conditions, not of the license but of the certificate the act com- 
plained of having been committed by A.’s servant. Held, that the sale of ^ 
muddiil is regulated by Act I of 1878, and therefore no license from the' 
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Comiaissiouer of Police for the sale of muddut was requisite under sections 
86 and 87 of Act IV of 1866. Held, further, that section 32 of Act IV of 
1866, applied to the case, and that under that section a license from Deputy 
Commissioner of Police was necessary for the sale of muddut and accordingly 
that A. although he had obtained a certificate from the Deputy Commis- 
sioner of Police entitling him to a license under Act I of 1878, was liable 
to punishment by reason of his not having under section 39 of Act IV of 
1866 also obtained a certificate from the Deputy Commissioner. See in re 
Bhoobun Chunder Shaw, 11 C. L. E. 464. 


ACT IX OP 1868. 

Where it is sought to recover the penalty described in section 17 of 
Proceedings of 26th Act IX of 1868 from any person who omits to take 
T 1 iQ«o A A ^ certificate the Collector who issued the notice 

July, lobo. 4 a . prefer a complaint before a Magistrate, and 

Rep. Rul. 62. the Collector cannot prefer the complaint before 

himself in his capacity of Magistrate. 


ARMS ACT. 


A Magistrate issued a notification that all persons desirous of carrying 
Pftff IT Nandkumar should take out a license enabling them to do 

^ L R An ^^i^der section 26 of Act XXXI of 1860 ; and 

nose, J J}. Ij li. p* certain persons were, in cons^equenco of his notificsi- 
149. tion, arrested and brought before him charged in a 

police report with carrying arms without license. Xo summons or warrant 
had been applied for, nor any complaint lodged before the Magistrate, pre\i- 
ous to the arrest of the prisoners. Xo charge in wTiting was framed as 
required by sections 250 and 251 of the Crijninal Procedure Code (Act XXV 
of 1861). Xo evidence was taken ; bnt the iwisoiiers admitted carrying the 
fire-arms. The Magistrate convicted thorn, niider section 188 of the Indian 
Penal Code, of disobedience of an order duly promulgated by a. public ser- 
vant. There was no evidence that the disobedience would cause or tend to 
cause annoyance, obstruction or injury to human life, health, or safety. 
Held, that the convictions must be quashed. Xecessity of observing the 
rules laid down in the Criminal Procedure Code remarked on. 

The proceedings of a Magistrate directing the issue of a summons to 
Rameshur Purshad and of a warrant of arrest against a person 


Narain Sing, peti- 
tioner, 18 S. W. R. 
Or. R. 1 8. 0. 9 B. L. 
R.App.34. 


S.3.253, 
254 . 259 , 
ActX., 


for the possession of arms without a license under 
Act XXXI of 1860, were quashed as illegal. 
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The mere possession of arms without a license in Gya, was held to be 


‘ Modnarain Puri, 
petitioner, 18 S. W. 


no oifence under the Arras Act, XXXI of 1860, the 
provisions of section 32 of that Act not having been 
extended to that district. 


R. Or. R. 26. 


A collection of fire-arms, consisting of four small cannons, four pistols, 
Vmvi'raaa Tao-Vio tliirty-oue Tnuslfcts, had been kept as objects of 

® ® worship in a Sikh temple in Patna for upwards of 

Singu, o I. L. R. Calc. centuries. The Mohunt of the temple neglected 
473. to take out a license in respect of these arms under 

Act XI of 1878. A police inspector, who was appointed to see that the 
provisions of the latter Act were obeyed, searched the temple on informa- 
tion received, and, having found the arms, j)rosecuted the person who had 
charge of the temple. The latter was convicted by the Deputy Magistrate 
of Patna under section 19, clause (f ) of Act XT of 1878, and sentenced to 
pay a line of Es. 50, or to be rigorously imprisoned for two months. The 
Deputy Magistrate also ordered the arms to be confiscated, and directed that 
their value and the fine should be divided between the informer and 
the Police Inspector. On a reference from the Sessions Judge of Patna, 
Held, with reference to Act X of 1872, section 579 and the last heading to 
Schedule IV of the same Act, and to section 19, cl. (f) of Act XI of 1878 
that the proceedings of the Police Ins])ector and the conviction of the ac- 
cused were not illegal. Tliere is nothing in the Anns Act to exempt the 
custodians of a temple from complying with the requirements of the Arms 
Act, either by taking out a license or obtaining exemption under section 
27. Section 25 of tlie Arms Act appears to refer to cases in which the Ma- 
gistrate considers iliat arms, whether under license or not are possessed for 
an illegal purpose, or under circumstances such as to endanger the public 
peace. Section 30 of tlie Anns Act appears to contemplate the presence 
of some specially empowered officer besides the officer conducting the search. 


The mere possession of arms in a certiiin district being an offence, if 


Reg. V. Sheoper- 
shun Rae & another, 
2 N. W. P. Rep. All. 
67. 


there be satisfactory evidence that the prisoners were 
ill the possession of arms, tl*ey would be punishable 
for such illegal possession, notwithstanding the police 
may have also committed an illegality in their proce- 
dure in conducting the search for the same. 


In a district where bison are notoriously in the habit of injuring crops, 
Rpff V Bommava license under Form XI, Rule 16, of the Indian 
4 .+** jpr K T Arms Act (1878) rules (to kill Avild beasts which 
unetti 0 oxne s, o . crops) justifies the holder thereof in shooting 

L. R. Mad. 26. bison for the sake of sport without taking out a 

sporting license under Form VIII, Rule 13 of the same rules. 


The manufacture or possession of fireworks, including rockets which 
Reg V. Suppi & mere fircAA^orks, without a license is not prohi- 
* *K T T. R bitod by section 6 of the Indian Arms, Act, 1878. 
another, o i. . • roi'kets referred to in section 4 arc war-rockets. 

Mad. 169. 
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A gttn rendered unserviceable by the loss of the trigger does not fall 
Reff. V. Siddappa, within the definition of arms ” in section i of the 
fi I L R. Mad 60 ^ Indian Arms Act, 1878. Possession of such a weapon 

o . . n. laa. ou. without a license is no ofiEence. 


The term manufacture ” in the Arms Act, XI of 1878, cannot be 
Proceedingfl of 4th construed to include “ repair.” 

March, 1879. Weir, 

468. 

Proceedings of 4th battle-axe is an ann within the meaning of 

Sept;!, 1879. Weir, 

469. 


The manufacture or posseidion of fire-works, including rockets, is not 
Suppi & Moidin prohibited by tlie Arms Act. 

Entti, accused. Weir, 

470. 


The offence of failing to deposit arms being aii-offence punishable with 
Proceedings of 30th imprisonment for a term which mtiy extend to 3 
Ana> lft7Q XKTi^ir jc^rs is, by force of section 8 of the Code of Crimi- 
A g., X <». , Procedure, not cognizable bj' a Magistrate of the 

470. 2ud class. 

Proceedings of 13th offence inder section 19 of thew^nis Act is 

0ct,xm Weir. 471. -ot WuUe ..mmorilj. 

Carrying a gun without ammunition in the absence of license, held to 
Proceedings of 31st amount to an offence under section 19 (/), not 19 (el. 

August, 1881. Weir, 

471. 


A conviction under section 19 («) of going armed for purposes of sport. 
Revision Case No. when merely licensed to go armed for the destruction 
70 nf laflO Woir' aiiimals, (pinshed ou the ground that the 

ia 01 XBo^. we , {animals sought to bo killed, were animals notoriously 
472. destractive to crops. 


BREACH OF CONTRACT. 

Coolies in Assam who have received advances in contemjdatiou of 
M 4 . M 1 . work to be done, may be proceeded ‘ against under 

Reg. V. Ganb Oorah ^III of 1859. 

Oacharee ft others, 8 
8, W. Ri Or, R. 6. 
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A breach of contract to a\ip|»ly wqoA does not fall within the purview of 

• Upper Ass&m Tea Xltl of 1850. 

Company v.Thopoor Kkmp, J. :-Thopoor was under contract to- 

* ^ ^ supply wood to the aloresaid Company on a consi- 

4 B. L. R. App. 1. deration of rupees 1 00 advanced to liim by the Com- 

pany. The contract states thnt he would deliver the wood in June 1869, 
and in that he would not fail. Tliis is a contract, the breach of which can 
only be remedied by suit in the Civil Court. The provisions of Act XIII of 
1859 are* not applicable. That Act was passed to provide for the punish- 
ment of breaches of contract by artificers, workmen and labourers. The 
contractor in the present case is not an artificer, a workman, or a labourer. 
The order of the Assistant Commissioner is quashed. ^ 

Act XIII of 1859 does not apply to contracts for a “ chakri domestic 
Domestic Servants personal service, but to contracts to serve as arti- 
in re, 3 B. L.R.Ap. workman, or^bourer. 

Or. 32; S. 0. 12 S.W. 

R. Or. R. 26. 

An agreement for j)ersonal service in convoying indigo from the field 
Nowa Tewaree & contract, the breach of which is 

another 6 S W R punishable by section 490 of the Penal Code. 

Or.R. 80. 

Act XIII of 1859 relates to fraudulent breaches of contract, and does 
Tara Doss Bhutta- where an advance has not only been work- 

charje v. • Bhaloo 
Sheikh, 8 S. W. R.Cr. 

R, 69. 

Quaere : — Whether the words ‘‘ during a voyage or journey ” in section 
490 of the Penal Code do not limit the offences made 
under that section to offences against travellers. 
That section, however, does not apply to a contract 
to place tbe defendant’s carts at the complainant’s 
time to convey a thing from where he pleases to 


ed f>ff by a labourer, 
him. 


but an actual balance is due to 


Sage V. Nirunjun 
Ohatterjee, 9 S. W. 
R. Or. R. 12. 

disposal for a specified 
where he pleases. 

Where a labourer 

Kooiyobehary Lall 
V. Raja Doomney & 
Koonjobehary Lall v. 
Rughoonath Dome, 
14 S. W. R. Or. R. 29. 


contracted with the manager of a silk factory for a 
money consideration to work at the factory for four 
months in a year for a period of tlireo years, and 
broke the terms of liis contract, lie waS^hcld liable to 
a jirosecution under Act XIII of 1859, and the order 
of the Magistrate holding that such a contract Wias 
an unreasonable one, and therefore one which ought 
not to be enforced by him, was set aside. 

The High .Court declined to exorcise their extraordinary powers of re* 
Lyall & Oo. v. Ram vision in a case in which the Joint Magistrate dis- 
missed a complaint of breach of contract under Act 
XIII of 1859 on the ground that that Act did not 
apply to this contract, which was a contract to work 
at a certaixi factory. 


Ohunder Bagdee,«18 
S. W. R. Or. R 63. 
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A Mahout or elephant-driver does not come within the provisions of 
M uni Ohundra v. XIH of 1859* ^ 

Hariram Ahom, 8 0. 

L. R. 264. 

, An employer of workmen residing and carrying on business in the city 
Ram Prasad V. Mirzapur, alleging that he had advanced money 



contract by leaving his employment, made a complaint against such work- 
men uifder Act XIII of 1859, which had been extended to the “ station ” 
of Mirzapur by the Local Government. It appeared that such money was 
advanced by way of loan, and without any reference to the wages of such 
workmen or the payment for the work performed by them, and that no de- 
duction on account of such advance was ever miide from their wages or the 
payments made to them. Held, that the contract between the parties was 
something quite different from any contract contemplated by Act XIII of 
1869, and that Act was therefore not applicable. Held, also that it was 
doubtful whether that Act applied locally, as it was not shown that the 
city of Mirzapore was comprised within the “ station*’’ of Mirzapore. 


5 A washerman is 

Poonen Ex parte, 1 
I. L. R. Mad. 174. 


not an artizan 
III of 1871. 


within the meaning of Madras Act 


The inquiry to be made under section 2 of Act XIII of 185^ is not an 
Pollard V. Mothial offence which may be tried sum- 

ft another, 4 I. L. R. 

Mad. 234. 


marily. 


Where an order 

Srinivasa Mudali 
V. Ponnambalam & 
others, 5 I. L. R. Mad. 
376. 


has been made by a Magistrate under Act XIII of 
1859, section 2 for the fulfilment of a labour contract, 
a sentence of imprisoment for disobeying such order 
without complaint made, and without taking state- 
ments from the accused, is illegal, although the ac- 
cused, before the order was made, may have stated 


their inability to perform the work stipulated for. 

Persons who habitually engage in ^manual hibour, although they may at 
D Twr the same time be employers of labour, are included 

Reg. V. Jiluttu ReclcU term “ labouring classes,” used in section 2 of 

ft Others, 6 I. L. R. i iSoS (Madras). 

Mad. 199. 

Where a contract was made by the defendant that a. number of coolies 
i 04 .i« should be brought by him to an estate and remain 
Proceedings Of 13tll work on the estate for a specified time and there 
July 1867, 3 Mad. been a breach of the contract. Held, tliat the 

Rep. App. 26. case is within section 2 of Act XIII ef 1859. 

88 
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BIOISST OF CRIMINAL CASES. 


April, .1871. 6 Mad. 
Rep. Rul. 24. 

ment should not he 


MadMS Act III of 1865 authorises every-Magistrate to take cognizance 
Proceedings of 9tii offences against Act XlII of 1859. 

August, 1869. 4 Mad. 

Rep. Rul. 64. 

On the construction of section 2 of Act XIII of 1859 : Held, that gold 
Proceedings of 26th silver money given to an artificer as raw material 
wherewith to make the article contracted for, is an 
“ advance of money ” within the meaning of the 
section. Held, also, that a sentence of imprison- 
announced beforehand in the order directing perform- 
ance of the contract, but should follow on a complaint of non-compliance. 

Nov., 1872. 7 Mad. 

Rep. Rul. 13. 

Defendant, in consideration of an advance of money received from 
n j- - 104 . 1 . complainant, bound himself to work for complainant 

Procee^ngs of 12th repayment of the sum advanced. For 

Dec., 187 o. 7 Mad. breach of this contract complainant proceeded against 
Rep. Rul. 31. defendant under Act XIII of 1859. Held, that the 

contract was not within the Act. 

An order of a Magistrate, passed under section 2 of Act XIII of 
Reir V Joma bin prisoner should for a certain period, 

« . ® ’ ’ - and in case he failed to do so should suffer rigorous 

Dam, 4 Dom^ Kep. imprisonment for one montli,’^ annulled as to the 
Grown Gises, 37. latter jjart, the Magistrate having no power to make 
that order until the failure had occurred and been proved before him. 

A labourer agreed to serve in consideration of money due from him on 
accent of previous debts. He served for three 
months only, and then quitted service in violation of 
the agreement. lie was prosecuted and convicted of 
breach of contract of service under Act XIII of 
1859. 

Held, that he was not liable to be dealt with criminally, because there 
was no fraudulent breach of contract of service under Act XITI of 1859, 
and because, further, no mononj in advanCfi was received^ the consideration for 
the agreement to serve being an old debt. 

Section 490 construed. The section does not apply to a servant hired 
Proceedings of 27th l>y month and under a continuing imidied con- 
March, 1863. Weir, 

215. 


Reg. V. Jethya 
valad Vestya, 9 Bom. 
Rep. 171. 


tract to serve until the engagement is terminated. 


A domestic servant engaged in Madras on a monthly salary who 
Proceedings of 7th after arriving at Cuddapah, was held not 

January, 1868. Weir, 

216. -t 


to have committed criminal breach of contract of 
service. 
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Act XITI of 1869 has no application to cases in which the work has 
Proceedings of 29th been completed at the time of complaint. 

March, 1865. Weir, 

479. ♦ 

A contract simply to supply coolies is not within the provisions of 
Proceedings of 23rd XIII of 1859. 

Peb. 1876. Weir, 

481. 


The test to be applied to contracts to supply coolies which it is sought 
Proceedings of 1th to render punishable under Act XITI of 1859, is~ 
October 1 79 Weir the contract (to supply coolies) amount to a 

* ' ■ • contract to work or to get certain work performed ? 

® * Where an accused had receiv^ed a sum in considera- 

tion of his promising to bring a number of coolies to an estate and failed to 
fulfil his contract, denying also the receipt of the money, it was held that 
the offence committed was neither criminal breach of contract punishable 
under Act XIII of 1859, nor criminal breach of trust, but cheating as de- 
fined in section 415 of the Penal Code. 

A return of the goods given to be worked on is not provided for in the 
Act directly. It is only by an order to perform the 
coittract and enforcing tlie performance that the 
return of the goods and of the money advanced can 
be got. 

A contract made in consideration of what was ostensibly an advance, but 
‘PfAnoarliTi e nf c h reality a deposit or loan to be refunded at 

\]r • AQQ close of the period of contract, is not a contract 

Jan. 188 j. eir, 4oo. breach of which proceedings can be taken 

under Act XIII of 1859. The Act never contemplated contracts of service 
extending over a lengthened period. 

Act XTIT of 1869 is intended to provide for breaches of contract and 
Proceedings of 16th inflict pennlties. The matters to which these 
Nov 1874”weir 490 are attached are offences. 


Proceedings of 29th 
October, liwO. Vieir, 
486. 


Madras Act III of 1863 is repealed (by implication) by the Court Fee’s 

ProceedinffSOfl4th sections 20 and 31. * , 

BO * . No fee other than process fees, at the rate pre- 

Marcn, 1879. Weir, geribed by the High Court, under section 20 of the 
^91- latter, Act and the fee paid on the application or 

examination of the accused, can now be adjudged against the defendant. 

In a case of conviction under section 2, Act XIII of 1859, an order for 
Proceedings of 17th refund of stamp duty and process-fees ought to 

Marth, 187. Wdr. 

493. 



m 


DIGBST OF CRIMINAL CASES. 


A provision in the contract doeument for payment of a penalty does 
■ Proceedings of 16th operation of the penal enactment. 

March, 1877. Weir, 

493. • 

Proceedinira of 1 Sth applicable to contracts 

Wocee^gs Of IStn cartmen. 

July, 1877. Weir, 494. 

An* order purporting to be made under section 3 to find bail for the 
Proceedings of 21st of the money advanced is illegal. 

August, 1880. Weir, , 

49A 

Pullencheri Hyder order to repay an advance on the spot is not 

accused. Weir, 495 ! 

The Courts in British India have no power to take cognizance of a 
Proceedings of 15th breach of contract to labour at a place 

Dec., 1876. Weir, 497. 

A complaint of an offence of criminal breach of contract under Act 
XTII of 1859 may he tried summarily. An order 
Higgms petitioner. ^ sumimiry trial of an offence of criminal 

wen, 4y7. breach of contract adjudging the repayment of money 

advn iced is appealable, although no penal sentence has yet been passed on 
a default of compliance with such order. 

The contract can be enforced only against the contracting party. Third 
parties, even altliougli they may have admitted a joint responsibility for the 
money advanced, cannot be held liable. 

A prosecution under Act XITI of 1859 will not lie against tlie undivided 
Proceedings of 24th co-parcener of the person contracting in considera- 
Oct 1879 Weir advance, even although the latter may 

498. 


have undertaken to complete the work. 


Eoe now 
Act I., 
i>£ 1871. 


See now 
Act I.. 
Of 1S71. 


CATTLE TEESPASS. 

The latter portion of section 1^1 of Act III of 1857 (Trespass by cattle) 
Reg. V. Mathur repealed by Act XVII of 1862 : — Held, 

* that the offences created by that section may be 

dealt with by the ordinary criminal tribunals, sub- 
ject to the provisions of the Code of Criminal Pro- 
cedure (Act XXV of 1861). 


V. 

Pur shotam & another 
4 Bom. Rep. Crown 
Oases, 13. 


In the case of a conviction by a Subordinate Magistrate under section 


Reg. y. Lingana bin 
Giubana & others^ 
4 Bom. Rep. Grown 
Cases, 14. 


18 of Act III of 1857 (trespasses by cattle) of a 
person who, through neglect, permitted a public 
road to be damaged, by allowing his pigs to trespass 
thereon : — Held, on a reference by the District Ma- 
gistrate, that the conviction was not illegal, because 
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tlie^ land damaged was a public road ; as the right to use a public road is 

limited to the purposes for which the road is dedicated. 

A sentence of imprisonment, in default of payment of compensation 

PrneAA^inira Af 97 fTi adjudged under the Cattle Trespass Act (I of 1871) 
rroceecungs oiAtm such illegal 

sentence. The procedure to be followed in default 
of payment of compensation is that prescribed in 
section 307, Criminal Procedure Code, for the levy of fine. 


CEETIFICATE UNDEE ACT XXVII OF 1860. 

A certificate under Act XXVTI of 1860 only authorizes the holder 
Seetafam Sahoo v. thereof to collect the debts due to the estate of a 


deceased person, but does not entitle him to recover 
or to take possessic^n of any property belonging to the 
deceased from any person who may be in possession, 
(whether wrongful or rightful) of that property 
The Magistrate ought to maintain the person in possession, and leave the 
other party to bring a suit in the Civil Court to prove his title to the pro- 
perty independently of the certificate. 


Roy Sheo Oholam 
Sahoo Bahadoor, 18 
S. W. R. Or. R. 34. 


The grant of a 

Mussamut Anura- 
gee Koowar v. Ram- 
ruchya Dass, 25 S. 
W. R. Or. R. 16. 


certificate under Act XXVII of 1860 is not sufficient 
proof of possession to entitle the holder to an order 
under the Criminal Procedure Code (Act X of 1872) 
section 530 declaring him to be in possession. 


CEETIOEAEI. 

The power of the High Court to issue a writ of certiorari has not been 
Reg V Ramdas away by section 147 of the High Court’s Cri- 

Samaldas, 12 Bom. 

Rep. 217. 


minal Procedure, Act X of 1875. 


CIVIL PROCEEDINGS. 

A Deputy Magistrate, who without reasonable cause delays proceedings 
A. with the trial of persons whom he keeps in jail, is 
W P liable, notwithstanding Act XVII of 1850, to an ac- 
another, 11 B. W. R. damages if the prisoners are eventually ac- 

Cr. R. 19. quitted. By section 22 of the Code of Criminal 

Procedure (Act XXV of 1861) a Magistrate may, by a written order, from 
time to time adjourn an enquiry for a period not exceeding fifteen days. 


Act V., 

I i^H2. 
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DIGEST OF CUTMINAL CASES. 


In a case where 

Shamachum Bose v. 
Bholanath Dutt, 6 S. 
W. R. Oiv. Ref. 9. 


a party took away a cow out of another’s field and 
wrongfully <letained it pretending that he purchased 
it at an auction sale in execution of a decree, it was 
held that there was a remedy by civil action ; that 
the plaintiff was not bound to institute a criminal 
proceeding in the first instance ; and that the Civil Court was bound to 
take cognizance of it under section 1 of the Code of Civil Procedure (Act 
VIII of .1859). 

Civil proceedings do not constitute a bar to a prosecution in a Criminal 

Madhub Kyburtho 

V. Eesub Sing & * 

others, 9 S.W.R. Or. 

R. 22. 

Where the provisions of section 258 of the Code of Civil Procedure 
Pao* V iVTiiffiirQ have not been complied with, a Civil Court is not 
" debarred from admitting evidence that the decree 
mancnetti, 4 1. L. R. been satisfied out of Court, for the purpose of 
Mad. 325. investigation with a view to sending the judg- 

ment-creditor to a Magistrate under section 643 of the Code of Civil Proce- 
dure. 


T3)e imprisonment which a Civil Court is authorized to award under 

ProceediniTs of 22nd clause 5 of the Code of Civil Procedure, 

« ♦ 1 o»rQ TXT • ^^7 <?ither rigorous or simple imprisonment, 

oept., lo/y. weir, Although the misconduct of the debtor rendered 

^•4. punishable by the section is punishable at the in- 

stance of the creditor only, it is not* the less a criminal offence. 

Civil Courts, when sentencing an offender to imprisonment under the 
section, should specify in their warrant which must be addressed to the 
officer in charge of the criminal jail, whether the imprisonment adjudged is 
simple or rigorous. 


The Code of Civil Procedure does not authorize an officer of Court to 

Prn.>. 0 < 1 in<ra nf latTi enter a house by breaking the door for the purpose 
wooeeamgs 0I l«n arresting a .iudgment,.aebtor. The mesuiing of 
May, lo iy. weir, term “ illegal obstruction ’’ discussed. 

476. ^ 


A Civil Court’s 

Anderson v. Mc- 
Queen, 7 S. W. R. Cr. 
R. 12. 


bailiff, in executing a process against the moveable 
property of a judgment-debtor, has no authority to 
force and break open a door or gate. 


If a bailiff break the doors of a third person, in order to execute a 
V n -kTM decree against a judgment-debtor, he is a trespasser 

Ah ^ T P person or goods of the debtor 

1^0^ in i'he house ; and under such circumstances 
Rep. Crown Cases, 83. owner of the house docs not, by obstructing the 
bailiff render himself punishable under section 183 or section 186 of the 
Indian Penal Code. 
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As a general rule, one of two parties to an impending suit ought not 
Reff. V Acheet Lall criminal law in motion as against the 

17S*^w'r 0 Tt M matters connected with the suit; or if he 

D. w. Jt. ur. li. 40. hearing of the criminal case ought to 

be postponed until the suit is concluded. But although that is a good 
ground for questioning the propriety of a prosecution, it is not a ground for 
questioning the legali% of a conviction. 


. COMPULSORY LABOUR, ACT I OF 1858. 

To support a conviction under section 2 of Act I of 1858, the requisi- 
Proceedin<’'s of 14th labour must have been made by the head of 

March, 1878. Weir, 

644. 


the village. 


To empower the authorities to act under section 1, it is only necessary 
ProceedinffS of 19th ^ property has occurred or will 

M W * occur. 

May, 1004. weir, ^ village seven miles distant from the spot where 
the breach occurs is not a village ‘‘ in the vicinity ” 
within the meaning of the section. 


COTTON. 

Possession of adulterated cotton, even though accompanied by a kiiow- 
Reff V Hanmant cotton is adulterated, is not sufficient 

_ _ P to sustain a conviction of fraudulent adulteration or 

Uavaa, 1 I. 1«. K. deterioration of cotton under the Cotton Frauds Act 
Bom. 228. (Bombay Act IX of 18(5;^). No criminality attaches 

to such possession till the cotton is actually offered for sale or compression. 


to have been adulterated in foreign territory was 
seized in British territory. Held, that the Magis- 
trate of the place where the cotton was seized, has 
jurisdiction to try the offender, as the effect of tlie 
new Cotton Frauds Act (Bombay), No. Vil of 1878. 
to make the possession of ‘‘ cotton liable to conlisca- 
and it is immaterial where the adulteration 


Cotton supposed 

Imperatrix v. Khim- 
chand Narayan, 3 I. 

L. B. Bom. 384. 

sections 6 and 14, is 
tion ’’ punishable with finej 
takes place. 

Cotton having Tieen sold subject to examination by an inspector, the 
tr 111111 - Hiere fact of cotton of two different qualities being 

, ® • 7 « ^ n ^ w " found in one of the bales is not sufficient to support 
lean, 1 Bom. Rep. 17. charge under section 1, clause 1 of Reg. Ill of 
1829. (Reg. Ill of 1829 is repealed by Act IX of 1863 (Bombay) . 
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S. ^13, 
JiU 
lSb2. 


Conviction under section 2 of the ^ Bombay Cotton Frauds* Act (No. IX 
Reg V Jivan Usman 1863) and sentences of one month’s rigorous im- 


others, 3 Bom. 
Rep. Crown Cases, 
12 . 


prisonment/ as well as an order for confiscation of 
cotton, set aside for want of evidence to show that ■ 
the Deputy Magistrate who tried the case had juris- 
diction in the matter over the persons convicted ; 
and for want of evidence of fraud. As to whether, notwithstanding section 
411 of the Criminal Procedure Code (Act XXV of 1861) a regular appeal 
lies in such case — Qiuiere, 

To constitute the offence of offering aJulterated cotton for compression 
Ppcr V PrAmii wilder section 8 of Bombay, Act IX of 1863, it ^s not 

^ 1 A Tj t> * necessary to prove that the accused had a fraudulent 

van, lU Bom. Kep. ijitention, or that he liad knowledge of the cotton 
♦ having been adulterated or deteriorated, or mixed 
as described in section 2 of that Act. 


Gumming together two varieties of cotton which had been mixed before 
Reg V Ghouthmal c^i^stitntos “ mixing ” within the meaning of section 

Lachhiram, 11 Bom- 
Rep. 144. 


2 of Bombay Act IX of 1863. 


EXTRADITION. 

Section 23 cf Act VII of 1854 is not repealed by the Schedule to Act 
Refl* V Smitpr 8 XVII of 1862. The treaty of the 6tli of November 
Prtm”* PrnwTi 1817 betwocu H. II. the Gaikvad of Baroda and the 

g 1 3 East India Company provides for the delivery upon 

1/ es, lo. re(|uisitioii of accused persons to H. H. the Gaikvad 

in a manner other than in accordance with tlie provisions of the sections of 
Act VI r of 1851 prior to the 23rd section. The latter section is, therefore, 
applicable in such a case. 

Semhtr : — That Government would not be justified in delivering up an 
accused person to 11. 11. tlie Gaikvad without holding a preliminary inquiry 
into the guilt of such accused. 

Where a. warrant issued under section 23 of Act VII of 1854 directed 
the accused person to be delivered up to the Resident at Baroda, without 
showing either that an inquiry had been made, or was about to be made, 
the Court held that it was not therefore invalid, as the presumption was 
that tlie accused was to be delivered nji to the Resident in order that that 
ofiicer might institute such an inquiry as is required by the Act. 

A warrant issued under section 23 of the Act should recite either that 
an inquiry has been held, or is about to be held, with reference to the guilt 
of the accused. 
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FERRY. 

Clause 2, section 13, Regulation VI of 1819 only applies where there has 
•Reg. V. Deeyauntool- accident. Where the Magistrate thinks that 

loiT^ q w p Pr n “■ improj>erly kc;pt, and is in a dangerous 

® condition, he should proceed under section 4. 

32. 


A conviction hy a Full-power Magisteite, under section 9 of the Bom- 
Reg. V. Prabhakar Ferries Act, (No. XXXV of 1850) auuulled for 

N. Soman, 3 Bom. 

all offences against 


want of jurisdiction, as the 

^ Zillali,’’ alone was cjnpowered by section 16 suiri- 

Rep. ^ Crown CaseSi ^^arily to hear and determine 
11* the Act. 


On a reference by a Session Judge, a conviction and sentence by a Dis- 

Rlifvii ^ ■Rnm 11 pn XXXV ot l8o()) tor conveying passengers for 

onivji, 6 nep. from Uran to Bombay was reversed ; as tlie act 

Crown Cases, 41. charged did not constitute an offence under any sec* 
tion of the Act. 


HABEAS CORPUS. 


The return to a 

Reg. V. Vaughan 
In re Ganesh Sun- 
dari Debi, 5 . B. L. 
R. 418. 


writ of Habinis Corpus must be taken to bo true, nnd 
cniinot be controverted by alfidavit. Tii England 56 
George TIT, (-ap. B)0, section 4 allows attijavits to be 
used to conirov(n*t tlie return in criminal matters, but 
tliat statute do('s not apply to this country. The 
ndtirii to a. writ of habeas corpus can, however, be 
amended. 


A warrant issued under section 76 of the Code of Criminal Procedure 
Ti csf nr * vo Q XXV of 1861) slioiild bc soalcd, should describe 

Hastings m , pi^son to be axipreheiided under it with reason- 

Bom. Rep. 154. particularity so that there may be no dithculty 

ill establishing liis identity, and should be subscribed with the name and 
full official title of the Magistrate issuing it, Wlujre a warrant was defec- 
tive ill all the above particulars, the prisoner apprehended under it was 
released by the Iligli Court. 


t ii 

AJt 

lasi?. 


p. 


INCOME TAX ACT. 

There are strong grounds for urging that the Legislature intended that 
Poo- XT riioit Paw convictions under sections 21 and 25, Act IX of 
o w w *p p 1869, should be summarily disposed of by the Magis- 

2 N. W. r. Rep. All. Coui-t is not prepared to bold that the 

113* right of appeal is taken away. No jurisdiction is 

given to the Judge to reverse a conviction under these sections, because lie 

89 
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DIGEST OP CEIMINAL CASES, 


S. 5oS, 
Act X., 
1882. 


may regard it as one of hardship, nor has he to determine whether or not 
the failure to pay was in pursuance ot an intention to avoid payment or not. 
By failure to make payment within the time specified in the notice, the 
tax-payer is guilty of an offence within the terms of section 25, and subse- 
quent payment does not take the case out of the provisions of that section. 

To render such a conviction valid, it must be shown that the prosecu- 
tion was instituted at the instance of the Collector, and the mere sending 
oil the teliseeldar’s report, with an expression of the Collector’s general de- 
sire to prosecute defaulters, cannot be held tantamount to the institution of 
a prosecution at the instance of the Collector. The provisions of section 
27 seem to imi)ly that the Collector ouglit in each case to exercise his dis- 
cretion as to whether a jirosecution sho^d be instituted. • 


The Indian Income Tax (Act IX of 1809 supplemented by Act XXIII 
1809) having been passed subsequently to the 
Reg. V. Sangapa bin General Clauses Act (No! I of 1868) section 5 of the 
Bashiappa, 7 Bom. latter authorises tlie award of imprisonment in de- 
Rep. Crown Gases, fault of payment of the fine imposed under section 
76. 25 of the former. 


THE INDIAN PORTS’ ACT, Xll OP 1876. 

Tr, justify a conviction under section 22 of Act XII of 1875, it must 
Chunder Churn shown that the accused, if lie did not himself 


Mookerjee & others, 
appellants, 12 C. L. 
R. 508 ; S. C. 9 I. L. 
R. Calc. 849. 


tlirow tJie bnllast or rubbish into the Port, inten-' 
tionnlly <*juised some one else to do so. A master is 
not lial)ie for liis servant's a(*ts done in contravention 
of ihat sect ion unless it can be shown that the acts 
were done by his authority. 


LABOURERS. 

Held, that until an enquiry is made under section 3, Act VT of 1865 (B. 
Northern Assam Tea Protector of Labourers is not competent to 

in r.n Q -R uiidcr scctiou 32. 

QQ * ^ ' That the procedure under section 31 must be 
1j. U. Ap. Ur. d9. conducted in accordance with section 444 of the 

Criminal Procedure Code Act (XXV of 18(>1.). 

That to support a conviction under section 32, Act VI of 1865 (B. C.) 
it must be shewn that the wages or part of the wages due have remained 
unpaid for more than six niontlis. But in an account-current, the payments 
are not to ho aj)propriated for the wages of the month in which the pay- 
iiient was made. 
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LICENSE (MADRAS ACT, III OF 1878). 

In the matter of determining objections under section 14 of the Act, a 

Aiyavaiyan alias officer exorcising the powers of a 

A- Collector under the Act has the same power as a 
Ohidambara ^ Aiyan, Court to enforce the attendance of, and to 

accused. Weir, 546. exa.mine witnesses on oath or affirmation. A false 


statement made during such inquiry will, therefore, render the maker of it 
liable to prosecution for an offence under section 193 of the Penal Code. 


LICENSE. 


Whore an accused was charged with a broach of sectiefu 77, Act ITT of 


Chairman of the 
Municipal Commis- 
sioners for the Su- 
burbs of Calcutta v. 
Umbica Churn Moo- 


1864 m not taking out a license for a woody ard, 
and he pleaded that the yard had been in existence 
prior to 1864, it was held that the Magistrate was 
wrong in refusing to enquire into the allegation as 
to the existence of the yard prior to 1864. 


kerjee, 15 S. W. R- 


Or. R. 84. 


Section 77 of Act ITT, (B. C.) of 186 1 refers to the burning of bricks for 


Sriram Chunder 
Holdar v. The Chair- 
man of the Howrah 
Municipality, 20 S. 


trading puiqx)ses, and not to eases where bricks are 
made for the ))articular use of the person bimiing 
them ; such person need not take out a license for 
that purpose. 


W. R. Cr. R. 65. 


A. alleged to have carried on business in Calcutta without having 
Wnnil V Thp nornn- taken out a li(xmse under Bengal Act IV of 187(), 
A- .p 4 . 1 . fit ^ was summoned at tlu^ instance of the Corporation by 

ration of the Town ^ servant of the Corporation and also a JiisHce of 
of Calcutta, 7 I. L. R. Pea.ee. The case was subsequently heard by B., 
Calc. 322; S. 0. 9 0. and it was shown that notice of the assessment under 
L. R. 193. class II, Schednlo 3 had been duly served on A. and, 

tliat tbougli he thou denied his liability to take out any license, and stated 
that he carried on no business as alleged, ho had not appealed against the 
assessment under section 79. It was further sliown that the assessment 
had been confirmed by the Chairman of the Corporation, but th;it the 
amount had not been paid. A. th(M onpon tendered evidence to show that 
he was not liable to take out any license ; but H. refused to have such evi- 
dence, and convicting A. sentenced him to pay a fine. On an apj)lication, 
under the above circumstances, to the High Court umler section 147 (Act X 
of 1875). Held, that the finality of the decision of the Chairman referred 
to in section 79 has only reference to the class under wliii'h a particular 
person, who is admittedly bound to take out a license under section 75 
should be assessed, and not to the case when* the liabiliiy to take out a 
license at all is denied, this being a question which can only bo determiued 
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judicially after taking evidence by a competent Court in a prosecution under 
section 77 and that, therefore, the refusal of B. to hear the evidence ten- 
dered by A. on this point, was illegal. Held, also, that the proceedings and 
ultimate conviction of A. were illegal, in as much as B. being a servant of 
the in'osecutor, i. e., the Corporation, had such an interest as might give 
him a bias in the matter, and that consequently he ought not to have sat as 
Justice of the Petice either at the granting or upon the hearing of the sum- 
mons. • 

In order to obtain a conviction under section 77, Bengal Act IV of 
WnnA V Thp Cftmo- ^cepiiif? a. boardiiig-liouse without taking 

r 4 .U ^ bcense, it must be slunvii that the accused held 

rauon tor tne himself out to the i^ublic as one whose business or 

of Calcutta, 8 1. L. R. profession it is to receive boar<lers for profit. 

Oalc. 80J ; S. G.*ll 0. In order to pass a. proper sentence of fine under 

L. R. 357. section 77, Bengal, Act IV of 1870, evidence should 

be given of the amount of assessment on the accus(Hl’s house or place of 
business, and of the aniount payable on account of the license which the 
accused should have taken out. 


In construing enactments creating fiscal ohligatious, provisions declaring 


The Vice-President 
of the Municipal 
Commission Gudda- 
lore V. Nelson, J. H,, 
3 1. L. R. Mad. 129. 


the liability the tax are to fie distinguished from 
those providing for its imposition. The machinery 
for the iiiip(Ksition of the tax may be iiidepc^iident of 
the ohligaiioii of the tax-payer. The duty of paying 
profession-tax uudi.T section 58 Madras Act III of 
1871 , is ijidepcMident of the obligations of registra- 
tion and taking out a certificate, which precede it in the same section. 

Per Hijtoitjxs, J. : — Section 01 is not to he construed so as to pi*e vent 
the Commissioners from adding to the list new names or persons not in the 
town at the hegintiing (jf the year. 

In the Madras Towns Improvement Act, 1871, the word “horse'* 
The President of includes a pony’- oxceqjt when, by reftironce to the 
number of hands, the arlich's of Schedule C. show 
a contrary intention. Schedule 0. is part of the 
Act, No tax is leviable uu ler the Act on a l-wheeled 
carriage on springs drawn by one pony under 13 
hands. 


the Municipal Com- 
mission Vizagapatam 
V. Walker, 5 I. L. R. 
Mad. 269. 


as. 191 , Section 154 of Madias, Act 111 of 1871 was not intended to aj)p]y to 

Proceedings of 29th licenses. It applies to breaches 

T\ 12*71 ^ a JUT ^ wiiioh, in a policeman’s view are offences, 

Dec., lo71. Juaa. aud regarding which, if committed within his view, 
Rep. Rul. 50. f courses is open to him, viz,, to arrest 

without wan’nnt, or to lay an information before a Magistrate and apply 
for a summons or warrant. If he adopts the latter course, then sections 43 
and 66 of the Criminal Procedure Code, (Act XXV of 1861) require that 
the informaticjLji should be reduced to writing and given on oath, or solemn 
affirmation, before any process is issued thereon. Kf?ction 68 of the Code is 
limited to cases in which no compJa ini has been made, and the Magistrate 
proprio motu institutes a prosecution. 
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MADRAS (CITF) MUNICIPAL ACT (V OF 1878 ). 

Sections 312 and 318 of the Act do not empower the Mimicipality to 

Municipal Commis- 
sioners for the Town 
of Madras v. Muttu- 
sawmi Gramani. 

Weir, 548. 


prescribe the materials of which walls of houses are 
to he constructed or the material with which the 
walls are to be faced. 


MANDAMUS. 

a 

By Act VI of 1^57, section 2 (for tlicMieqnisition of In nJ for public 
Reg. V. Justices of it is enaclcvl, tlint “ wlierever it appears to 

the Peace for the local (bivemiuent that any land is required to be' 
■p 1 ++ o talcon bv (tovei'iim^ait at the public expcn.se for a 

T ^ Tw o oVt' public purpose, a declaration shall be made to that 
Ind. Jur. N. S. 214. effect, under tlie .sij^iature of a S(*eretary to the 
Govornnient, or of some otticer <luly authorized to certify the orders of 
Gov eminent j” &c. Therefore where the Justices of the Peiu;e for the Town 
of Calcutta were called upon by a writ of Mandamus issued out of the 
High Court at Calcutta to continue and maiiitiiiii the c^xistiiig 'Wellington 
Square Tank as a public tank, and to cause the same to be supplied with 
water, or forthwith to substitute another such public tank,” &c., and they 
returned that, by a notification published in the Calriftbi Gazette on the 
5tli day of March instant, under the provisions of Act VI of 1857 of the 
Legislative Council of India, it was Jiotihed that “ Whereas it appeared to 
the Honourable the Tiiimtenaut-Goveruor of Ih^ngal that laud was required 
to be taken by Government for a public purpose, r/c., for the Calcutta 
Water-Works, it was thereby declared that for the above purpose a public 
Tank and Square known as Wellington Square, &c. was required,” and 
proceeded to justify under this notification, &c. 

Held, that the return was bad. 

Where a Company refused to register a transfer of shares purchased 
The E I execution creditor, on the ground that no 

p * ' share certificate had been produced ; but the sale 

^ heeii confirmed, and transfer signed by a Judge 

Bourke S Rep. 395. the High Court under Act VI TI of 1850, section 

267, a writ of mandamus was directed to issue out of the Court ordering 
the Company to register the transfer of such shares, and to issue fresh share 
certificates in respect of them. 


Reg. V. 
Railway 


MASTER AND SERVANT. 

A master is not criminally responsible for the iiTongful act of a ser- 
Suffer Ally Elhan v uidess he can be shown to have expressly autho- 

Golam Hyder Khan 
& others, 6 S. W. R. 

Or. R. 60. 
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B. P. 443, 
444, Act 
X., 


, To make a master criminally re^onsible for an offence committed by 
Crown Prosecutor v. servants, it must be shown that there has been 

some act or illegal omission on the part of the 
master whereby he abetted the offence, or some 
prior instigation or conspiracy. 


Shamsunder, 1 N. W. 
P. Rep. All. 310. 


MERCHANT SIIirPING ACT. 

A Magistrate is not empowered to try an European British subject un- 

Proceedings of 22nd ‘V*" f’’ Act I of 1859 (the Mer- 

j chant Shipping Act) . 

Dec. 1868, 4 .Mad. ^ ^ 

Rep. Rul. 23. 

The Magistrate of Cochin, a Justice of the Peace, but not a European 
Proceedings of 18th British subject, convicted and sentenced a. morohant 
Dec. 1873 7 Mad. seaman, a European British subject, for the offence 
u * p i Qrt wilful disobeilience to orders under clause 4, sec- 

* * * tion of Act I of 1859. Held, by a iiiajority of 

the High Court, that by force of section 72 of the Criminal Procedure Code 
(Act X of 1872) the Magistrate had no jurisdiction. 


Reardon, petitioner, 
8 Mad. Rep. 85. 


The Merchant Shipping Act, 1851, 17 and 18 Viet. Cap. 104, section 
2h‘l has no application to British India. The Act 
apidicablo' to cases of continued wilful disobedience 
of lawful commands by sailors is Act No. I of 1859, 

section 83, clause 5. 

The petitioner was one of seven seamen convicted of continued wilful 
disobedience of lawful commands and sentenced to one month’s rigorous 
imprisonment under clause 5, section 243 of the Merchaiit Shipping Act of 
1854. 

The Court ; — There appear to be no grounds for interfering with the 
conviction of the prisoner. Tlie petitions will therefore be dismissed. The 
sentence, however, is staled to have been passed under section 243, clause 5 
of the Merchant Shipping Act of 1854. This Act of Parliament (Chap. 
104, 1 7 and 18 Viet.) lias, in regard to the offences charged, no application 
to British India, the Legislature of which, in Act I of 1869 has legislated 
upon the same matters, as would appear to liave been contemplated by section 
288 of the Merchant' Shipping Act of 1854. This is not the case contem- 
plated ill section 290 of tlie same enactiiieiit of there existing any conflict 
between the two laws. Where that exists, the Merchant Shipping Act of 
1854 must be followed, but not oilierwise. The liability of the accused to 
punishment arose under Act T of 1859 of the Government of India, section 
83, clause 5.. Section 83 of the Indian Act corresponds in its terms with 
section 243 of the Parliamentary Statute. The accused has been in no way 
^irejudiccd by the mistake of tlie Magistrate, the recot^d should, however, 
be amended by substituting the clause and stictiou of the Indian Act for the 
clause and section quoted by the Magistrate. 
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Where the Captain of a ship consents to the discharye of a seaman who 
Ree V Shivoinff desires to be discharged, the Shipping Master 
Waai-av Jit discrctiou iu the matter, but is bound to 

<T j T M a sanction the discharge of the seaman under the pro- 

1 Ina. Jur. N. S. 37... visions of the Merchant Shipping Acts of 1854 and 
1862 and the Begulations of the Board of Trade. 

f 

Section 111 of Act I of 1859 applies only to the depositions of mer- 
Reg. V. Ramcomul^ chant seamen. 

Mitter, 1 Hyde’fii Rep. 

195. 


MORTGAGE. 

iSSg. XIV of 1827, section 1, clause 1, Act VII (repealed by Act XVII of 
Ppir V 1802) and the Religions Law of Hindus, are not ap- 

« 1 -D ^ plicablc to the case of a party chfirged with niort- 

Oovin^am, 1 Bom. previously to re- 

Rep. 93. deeming the same from a prior mortgagee. 


MUNICIPAL BYE-LAWS. 


A bye-law made 
Chairman of the 
Howrah Municipali- 
ty V. Montanee Be- 
wah, 24 S. W. R. Or. 
R. 70. 


by the Howrah Municipnlity in the exercise of tlie 
authority vested in it by Act III (B. C.) of 1804, 
section (>^1 which forbids the erection o!^ renewal of 
the {?xternal roof and w^alls buildings with in- 
ilaiiiinahle materials, was const i*u('(l to forhid the 
renewal even of a portion of the roof with material. 


The Madras Municipal Act is not a private ” Act. When a public 


Branson v. G. E., The 
Municipal Commis- 
sioners for the Town 
of Madras, 2 I. L. R. 
Mad. 362. 


body is entrusted by the Legislatiiiv with the duty 
of making public iiiiprovemeui s and powers are 
entrusted to it for such i^urpose, those powers will 
not be subject to a restrictive construction, though 
they ini.erfere with private rights. 

A Statute is not 1o be construed like a contract. 
The power to impose a tax is not contractual and needs no correlative right. 
An equitable construction is not pcTiuissible in a taxing statute when it is 
possible to adhere to the words of the statute. B, resided within the city 
of Madras, and occupied premises Avitliin a division or district of the city 
in which no water had been introduced by the Muiiicip.al Commissioners. 
The Commissioners levied a water-tax on B. iu respect of his premises. B. 
appealed under section 1 89 to the President and two Commissioners, who 
decided that he was liable to pay the tax. On a case stated to the High 
Court it was held by Innes, J. and Muttasami Ayyar, J. (Kerman, J. dis- 
senting) that upon the true constrxiction of the Act (V of 1878) the right of 
the Commissioners to levy the water-tax was iudopoiideiit of the duty im- 
posed iii)on the Commissioners to supply water. 
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Non-compliance with notices issued by the Municipality under 0ec- 

Tukaram Vithal 2 I. clause 1 of section 89 of tlie Bombay Dis- 

L R Bom 627 * * Municipal Act, No. VI of 1873 is not an offence 

punishable under the Act, as clause 1 of section 74 
of that Act does not npply to either of those provisions. The latter clause 
applies only to the 2iul clause of section 39. 

A mere publication of a bye-law with a penal clause at the end which 
Proceedings of 17th been passed by the Municipal Commissioners 

Peb 1876 8 Mad approved by the Government as ai>plicable to the 
P * ' ’ bye-law in question, though it wns so passed and 

Rep. RUl. o. approved in reference to other bye-laws, cannot avail 

to legalize the infliction of the penalty. Bye-laws requiring licenses in 
cases in which the Town’s Improvement Act, III of 1871, by si:)ecifying the 
cases ill wliich they shall be required has implicitly declared that they 
shall not, are in violation of the Act. 

Held, that under the 180th section of Act VI of 1863, B. C., the Justices 
Reg. V. Justices of Peace arc required to keep up and maintain 


the Peace for Calcut- 
ta, 2 Ind. Jur. N. S. 
182. 


the existing tanks, reservoirs, &c. vested in them. 


or to substitute a new tunk, reservoir, &c. for any 
existing tank, reservoir, &c,, i, e., new works of a 
like kind, each for each, in place of the old. There- 
fore, where the Justices had closed a tank for the purpose of constructing 
IP place a different means of water supidy, a mandamus was issued 
direcUng the Justices to Jiiaintaiu the tank, a,nfl supply it with water or to 
substitute another in its ])lace, and supply that witli water. 

It is necessary to show tba.t tlie owner of n. bazar in Calcutta actually 

Justices of the Peace obstruction in the paths of the bazar, 

« 1 in order tliat a conviction may ))e sustained against 

fertile Town of Cal- yj 18C3, Bengal Code, Byo-law 

cuttav.fleraloll Seal vil. » » > j 

Bourke’s Rep. 412. 


MUNICIPAL TAX. 


or 


Tlie JegJilify 

Reg. V. Brijo Kishore 


Dutt, 8 S. W. R. 
R. 17. 


Or. 


formality of th(^ mode of atl^acbment, allowed by a 
Civil Court, is not a matter for a Deputy Magistrate’s 
consideration. Wliorc ii Deputy Magistrate, con- 
sidering that the attachment of a carriage in execu- 
tion of a decr(?e of a Civil Court was illegal, because 
it was placed in the custody of the judgment-creditor’s husband, and that the 
husband had acted fraudulently in recovering and concealing the wheels and 
axles of the carriage on its subsequent distraint for arrears of Municipal 
tax, convicted him of an oft’ence under section 424 of the Penal Code, the 
conviction was set aside. A Deputy Magistrate has no authority to order 
arrears of Muniaipal tax due by a person to be paid out of a fine levied on 
him. 
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A building used in wholo or part for purposes other than those of 
Thambu Chetti public worship is not exempt from taxation under 
Subraya Ohetti V Madras Municipal Act, 

Arundel, 6 I. L. R. 

Mad. 287. 


1878. The feeding of Brahmans is not an act of 
public worship within the meaning of that section. 


A person who carries on two kinds of business, and who has been 
Proceedings of 10th p^^sonally assessed under one designation in Schedule 
looTk rwr • B. is iiot liable to be again assessed under another 

March, 1880. Weir, designati^.n. 

^ merchant carrying on business in one town 
caimot, by reason of his purchasing goods tlirmigh a Connuissiou Agent in 
another town, be held to be carrying on busijiess within the town in which 
the xmrchase is made. • 


The matters to 

Venkatesa Prabhu, 
accused. Weir, 626. 

(3) whether he had 
tor which the tax was 
the Mmiicipajity, or 
half year and had not 


be considered by the Court in prosecutions under 
section G2 (Madras) Act HI of 1871 (Municipal) 
are (1) whether the accused had been assessed j 
(2) wliether he had received notice of assessment ; 
carried on his trade f(»r two months in the ofFicial year 
demanded ; and (4) whether lie had paid the tax in 
(5) had p!iid it in another Municipality for the same 
carried on business simultaneously in both. 

A failure to renew a. license granted under section 136, iVct III of 1871 
(IMadras) is subject to the same penaltif^s as an 


Sellatthachi, ac- 
cused. Weir, 627. 


omission in the hrst instance to take out shell license. 


Section 163 (Act III of 1871) (Madras) was not intended to enable 

Proceedings of 25th Mmucipalitics to ii. the shiipe of bye-la^s .vith 
T Tw • omissions tor the pnnislimeiit or which the 

January, lo7o. weir, lias, in Clia])ter XIV, sufficiently provided. 

The bye-laws coutemplatetl are bye-hiAvs ancillary to 
the carrying out of the express provisions of the Act. 

The words ‘‘for the management of all matters connected with con- 
servancy mean tlie management of all matters con- 
nected witli conservancy Avliieli the Act (Til of 1871) 
(Madras) gives a Miinicipality power to deal with. 
The provt'iiiioii of cattle from straying in the streets 


Proceedings of 15th 
Octr., 1876. Weir, 
630. 


and thoroughfares is not one of these matters. 

An omission to take out licenses for animals liable to taxation under 


Proceedings of 18th 


Nov. 

630. 


1879. 


section 65 of the Act (III of 1871 Madras) is a con- 
^ . tinuiiig offence.if such omission is continued on any 
or every day after the exempted term of 30 days in 
any half-year, and section 161) is no bar to a prose- 


cution for such offence until the expiration of three months from th^ termi- 
nation of the half year, or from the date of ceasing to be in possession of the 
animal liable to the tax. 

90 
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The ruling in High Court Proceedings 18th November 1879 followed M 
’Proceedings of 11th ofEences. under section 62 of the Act (III of 1871) 
Aug. 1881. 'Weir, (M^as). 

631. • ' 


OATHS (ACT X OP 1873.) 

The provisions of the Indian Oaths Act are inapplicable to criminal 
Proceedings of Ist P^'oceedings. 

March 1881 Weir, • 

650. 


PLEADER. 

Case in which the High Court declined on the facts to strike a pleader 
Cruise R in re 14 using improper expressions during 

S W R Cr R ai'guineiit of a case before a Zillah Judge, who 

recommended, after observing the requirements of 

section 16, Act XX of 1865, that such punishment should be awarded. The 
Zillah Judge should have called the pleader to order, and required him to 
apoloj^ize. 

The words pleader and practising vakil used in clause 4, Schedule 


Municipality of 
Palamcottah v. An- 
nasami Mudali, 6 I. 
L. B. Mad. 100. 


B. of the Madras Towns Improvement Act, 1871, are 
not restricted to persons who have obtained sanads 
from the District or High Court, but include all 
I)ractitioners in Courts of criminal jurisdiction within 
the Municipal limits. 


Where three persons, of whom one was a pleader, were tried together 
nviAtfi coiivicted, under section 181 of the Indian Penal 
■Pli n fi T T Code, of having made false statements on solemn 
B ^ affirmation, about the same matter, in the course of 

R. mad. 252. an inquiry into the conduct of the pleader under the 

provisions of the Legal Practitioners Act : Held, that the conviction of the 
pleader was bad, as liis statement was improperly taken from him on solemn 
affirmation. Held, also, that tlie trial of the tliree prisoners together waB 
a grave error of procedure vitiating the trial. 

Held, further, that an enquiry under the Legal Practitioners Act 
being a judicial proceeding, false statements on solemn affirmation made by 
the witnesses therein should be charged and tried separately under section 
193 of the Indian Penal Code. 

The dismissal of a pleader, notwithstanding his honorable acquittal, 
arAParhnudAr Dnaq illegal and contrary to the provisions 

W S W and all principles of justice 

SI. w. li. equity. 

1864, Mis. Rul. 22. ^ 
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Comts are Bottnd to exercise a discretion in each case as to permitting. 
Proceedings Ol 11th permitting^ the appearance of nnaothorized 

Jan., 1875. Weir*? 

r<». 

Pleaders of a District Munsif’s Court need not file a vakalatnamah 
Proceedings of 28th *^®y appear before Magistrates in criminal 

March, 1879. Weir, 

273. 

Depositions of witnesses, or confessions taken at a police investigatioii 
Kristo Lall Nan* their subject matter is concerned, 

* iflT T p f* 1 more the property of the policg than the pro- 

in re, m l. Ii. R. uaic. perty of the prisoners, and a pleader is not guilty of 
*5®* misconduct of any kind in making use of such 

documents for the benefit of his client, when delivered to him by the client, 
however improperly the client may have become possessed of such docu- 
ments, provided the jdeader is neither party nor privy to their obtainment. 
The power of interim suspension given under section 14 (clause 5) of Act 
XVifi of 1879, when read with section 40 of the same Act, can only be 
after the pleader has been heard in his defence, and pending the investiga- 
tion and orders of the High Court. 


POST OFFICE ACT. 


Per Kemp, J. (Gloveh, 

Pannaloll Mookerjee, 


J. doubting). That the opening of a news- 
paper by a person employed In the Post Office and 
IQ Q 1 X 7 ' replacing it in its envelope, does not constitute an 
petltione^ o. W. olf once under section 48, Act XIV of 1860, as it could 
R. Or. B. 4. the accused stole, fraudulently ap- 

propriated, wilfully secreted, destroyed, or threw away any letter or other 
article sent by post. 

Per Kemp and Glover, JJ. There must be a fraudulent intention in 
the act of the accused before he can be convicted under section 48. 


Where a prisoner was convicted, and sentenced under section 50 of Act 
Reir V Dalanati 1850, upon the charge of fraudulently se- 

1 'wr p creting a x:) 0 .st-lettt‘r, and on ai)peal such conviction 
RaU| 1 Mad. Rep^ sentejice were couJirmod ; — Held, that he could 

83* * not subsequently be convicted under the same sec- 

tion of having fraudulently made away the same letfer upon tlie same oc- 
casion, both acts being connected and substantially a part of one criminal 
fransactiou. 


On a reference 

Reg. V. Atmaram 
Vaxnan Bhandarkar, 
8 Bom. Rep. Grown 
Oases, 8. 


by a Session Judge in reviewing the monthly magis- 
terial returns. Held, that a conviction and sentence 
recorded by a Magistrate F. P. under' section 54 of 
the Post Office Act No. XVII of 1854 (corresponding 
with section 48 of the Act of 1866) were illegal ; as 
the Magistrate had no jurisdiction finally to dispose 
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of the case, but was bound to have 'committed it for trial before the Court 
of Session. 


A Subordinate Magistrate has " jurisdiction to iyy a prisoner for an 
« offence under section 47 of the Indmn Post Office 

Reg. V. Vithu bin XIV of 18C6). 

MaUu, 6 Bom. Rep. 

Ctrown Oases, 36. 

r 

A Post Office official absenting himself from his station without leave 
Viraswami Nniclr should be charged under section 47 of the Post Office 

04 " Act, XTY of 1866, and not under section 166 of the 

•weir, 31. 


POUND KEEPER. 

Where a Magistrate convicted, under section 27 of Acc I of 1871, a 

Reg. V. Vakta valad a pound-keeper, but was 

o ■D/v^ merely entcrtainea by tlie Police Patil, who was 

^ exofficio pound-keeper under section (5 of the Act, 

The High Court annulled the conviction and sen- 
tenco passed upon the accused. 


PETSONER^S TESTIMONY ACT (XV OF 1869). 

A prisoner coniine 1 in a, jail situated within the limits of the High 
Lingam Lakshmaji Ordinary Original Civil jurisdiction cannot 


Pandit & Gade Patta- 
bhiramaiya, prison- 
ers. Weir, 566, 


be taken out of jail to aixswer a criminal charge 
except upon the si)ecial orders of the High Court. 


RAILWAYS. 

Where some coolies were empl(»yed in assisting a ballast train into mo- 
Reff. v. Flood 8 S ^ Railway Station, and one of them, after 

W R Or R 43 ^ “* inisliim:^ the train, in getting up on the train, or in 

attempting to do so, fell and was so injured that he 
afterwards lost his life. Held, that the evidence did not show that it was 
the duty of the guard to see that no one got up on the train when in motion. 

The prisoner, a servant of a Railway Company, was convicted, under 
Reg. V. Manphool, 6 29 of Act XXV of 1871, of endangering the 

N W *P Ren All livfs of the persons in a certain train by negligence. 

* * P* • There was no evidence that the safety of any person 

in any train had been endangered by his neglect of 
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dntj-. On the contrary, by reason ‘of precautions taken by other persons^ 
any possible danger u^hich might hare resulted from his neglect was avoid* 
ed. Held, that he could not be convicted and punished under section 29 of 
Act XXV of 1871. ‘ 


Liability to conviction under section 26 of the Indian Bailway Act, 
1879 arises not from the consequences directly re- 
ferable to the breach of the rule, but because, of the 


Snell Y. The Queen, 


L Ii. R. jUaa. 201. danger wliich the breach of the rule entails. 


Magistrates of all grades are, under Madras Act, HI of I860, competent 
Proceedings of 2nd charged with offences under section 

April 1868, 4 Mad. 

Rep. Rul. 9. 


26 of tlie Eailway Act, XXIII of 1854. 


- Section 34 of Act XVIII of 1854 prescribes the mode in which fines 
Proceedings of 13th under that Act are to be recovered. It is only 

Wav A IVTnd return of the warrant of distress unsatisfied, 

' ' ' or on the Ma<^istrate being otherwise satisfied that 

Rep. Rni. o7. sufficient distress exists, that imprisonment can 

be imposed. 


A Railway watchman was charged before a Head Assistant Magistrate 
nf omii "’^Hh an offeuce under section 26 of Act XVIII of 
woceeamgs 01 juin ^ That charge was dismissed, but the Session 
Nov. lo71, o Maa. Juclgc ordered a fresh trial. Held, that in so doing, 
Rep. RuL 41. the Session Judge acted without jurisdiction. 


Accused was tried and convicted by a Sub-Magistrate of an offence 
n A- ^ under section 25 of Act XV 111 of 1854, imnisliable 

Froceeaings oi^un .^Jth transportation for life or imprisonment for any 
June, 1872. 7 Mad. term not exceeding seven years. Upon a reference. 
Rep. Rul. 8. Held, that by virtue (>l* M-adras Act, III of 1865, the 

Sub-Magistrate had jurisdiction, that Act not being repealed by the Schedule 
attached to Act VIII of 1869. 


On the 10th April 1874, prisoner’s cow strayed on a railway provided 
j- 4? 1Q+U with a fence. On the 13tli June following, Govern- 
Proceedings Ot lbtn published Rules under section 21 of the Rail- 

Jan., 1876. 8 Mad. Amendment Act (XXV of 1871) determining 

Rep. Rul. 1. what kind of fences sVould be deemed to be suitable 

for the exclusion of cattle. On the date of ' he offence there were no such 
rules. No evidence was offered of the stiite of- the fence, and the prisoner 
was convicted solely on his admission that 1. ? Avas the owner of the cow. 
Held, that in this case, the state of the fences required specific proof, in the 
absence of which the conviction could not be sustained. 


Held, that a conviction by a Magistrate P. P. under section 26 of the 
« Railway Act (No. XVIII of 1854) was illegal for 

Reg. Y. ^shman J jurisdiction. 

Balaji, 3 Bom. Rep. 

Crown Oases, 10. 
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. By section 36 of the Railway Act (No. XVIH of 1864) District Police 
Ree. V Tribhnvan o®®®™ ™ Presidency of Bombay could punish, 
Tahnrav 9 iiAm Dan ^^® cxteut of the powers Conferred upon them in 
r, o ‘Bom. Jtep. pg^^jy offences, any offence made punishable under 
Crown Oases, 64. the Act, by fine not exceeding Es. 20. But section 
5 of Reg. XII of 1827 (authorising the .appointment of District Police 
officers), and section 41 of the aame Regulation (defining the limit of their 
jurisdiction) being both repealed by Act XVII of 1862 Held, that a Subor- 
dinate Magistrate had no jmisdiction to impose a fine imder section 17 of 
Railway Act. 

A conviction and sentence by a Magistrate P. P. under the Raflway 
Pair v T 9T>1rina A (XVIH of 1854) reversed j tltere being no com- 
^ ri ’ plaint made before the Magistrate, as required by the 

pom. Rep. crown Code of Criminal Procedure, (Act XXV of 1861). 

vfliS6S| 


A notice prohibiting general traffic over certain level crossings on a 
In the matter of a railway, provided for particular villages, forbidden. 
Prohibitory Notice falling within the scope of Eeg. XIII of 1827, 

under Reg. XH of ee®tion 19, clauses 1 and 6. 

1827, section 19 
danse 6, 8 Rom. Rep. 

Crown Cases, 23. 


Since the date 

Proceedings of 28th 
August, 1879. Weir, 
566. 


on which Act TV of 1879 came into force a 8rd class 
Magistrate has no jurisdiction to try offences under 
the Railway Act, notwithstanding that he had such 
jurisdiction under Act XVIII of 1854. 


Section 27, Act XVIII of 1854 (25, Act TV of 1879) applies only when 
nf iSfli ^ Railway servaiit recognizing a contract as subsis- 
TP 'h lft 7 Q W * tijig, and still professing his readiness to discharge 
FeD., lo79. weir, entails, omits, through negligence, to 

® perform such duty. 


A conviction of 

H. C. Judgment, 15th 
Dec., 1879 (Pull 
Bench). Weir, 572. 


a father accused of evading payment of the fare due 
for his son, a child aged 6 years, sustained as a con- 
viction of abetting the offence charged. 


Persons other than passengers cannot he convicted under section 38 of 
Proceedings of 15th ^lilway Act (IV of 1879) for the offence of 
Dec 1879 Weir ^“® foot-hoard ot a Railway carriage. 

673 .’ 
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REPEALING ACT ^(ACT XVI OF 1874). 


The repeal of Madras Act, III of 1865 by Act XVI of 1874 has not dc^- 
ProceedinffS of 29th Courts of jurisdiction under special or local 

Sept 1876 Pull established by virtue of the repealed Act. 

Bench. Weir, 574. 


Begn 

reem, S. W. R. Or. R. 
32. 


The proceedings 

Reg, y. HiralalDass, 
8B.L. R. 422; S. 0. 
ITS. W.R. Or. R. 39. 


REGISTRATION ACT. 

An offence under section 91 of the Registriition Act ought not to be 

V. Abdool Kur- assistance of a jury. Where, how- 

* * ever, such offence was tried with the assistance of a 

jury, and the verdict of the jury, who were unani- 
mous in convicting the prisoner, was approved of by 
the Sessions J udge, the High Court considered it unnecessary to quash the 
^proceedings. 

of a Magistrate who tries prisoners charged with 
having committed offences under sections 93 and 
94 of the Indian Registration Act, XX of 1866 are 
not illegal and without jurisdiction, or otherwise 
bad, merely because the prosecutiop was (with the 
sanction of the Registrar to whom he was subordinate) instituted against 
the accused by the same Magistrate in his capacity of Sub-Registrar. Un- 
der such circumstances, where it can be done, it would be better if the 
case were tried by some other person. 

A Registrar under Act XX of 18(56 is competent under section 95 to in- 
Reg V Ramdhary ^ prosecutioji for any offence under that Act, 

Singh & others, 10 S. 

W. R. Or. R. 5. 

Three persons who put up a fourth to personate one whose authority 
Reg V Soleemood- required to complete a conveyance of immove- 

deen & ’others, 7 S. 

^ «« MM. the Itegibtration Act, of 1800. 

W.R.Cr.R.99. 

In the case of a prosecution under Act XX of 1 86G, a Magistrate has 
11 L a. . 1 . full power to entertain and finally adjudicate on the 
Ashanoollah St others gii.,,rge^ and is not hound to commit to the Sessions, 
case of, 10 8. W.R. The words in section 95 of that Act, “ all pi*osecu- 
Cr. R. 21. tions under this Act shall be instituted before a 

person exercising the powers of a Magistrate,” being interpreted to mean that 
the whole of a criminal trial from complaint to adjudication shall be carried 
out before and by the same person. 

Held, under Act I of 1808, section 2, danse 18 the Sessions Judge should 
LeffalRomemhrancer specified in his wanant whether the imprison- 

5 jiL A 1 . ment awarded to a person convicted under section 

V. Raanoounarn Asn VIII of 1871 should be simple or rigorous, 

18 8. W. R. Or. R. 3. that, as he had omitted this at the proper time, 
simple imprisonment should now be set forth in the sentence and warrant. 
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S. r>. 

Act 


An enquiry made by a clerk of a Registry Office, with a view to aseet** 
Bimwarv Poddar 23 whether ‘the person who brings a receipt to 

S W R Or R hack a documeut, which could not be returned 

w. Ji. 1/ . . 0 . ij^atance, and for which a receipt was 

accordingly given, is the person in whose possession the receipt ought to be, 
is an enquiry within the meaning of the Registration Act, VIII of 1871, 
section 80. 

A. was charged before an Assistant Magistrate by a Sub-Registrar with 
Sard^arilal in re 13 having committed an oifence under section 228 of the 
R L R A n 40 Penal Code and fined. Held, that the Sub-Regis’- 

H. Jj. K. App. . should have tried the matter himself under sec- 

tions 435 and 436 of the Criminal Procedure Code (Act X of 1872), a'tid as 
the Magistrate acted without jurisdiction, the order must be quashed. By 
section 82 of the Registration Act, VUI of 1871, a Sub-Registrar is apublicr 
officer, and proceedings before him are judicial proceedings within the mean- 
ing o€ section 228 of tlie Penal Code, and as he is legally authorized to take 
evidence, he is a Court ” as defined by the Evidence Act, section 3. 

A 2nd class Magistrate has no jurisdiction to try an oifence punishable 
nf ontn ^i^der section 80 of the Indian Registration Act 
nir Z ^ on ^ . (VIII of 1871). Section 8, clause 2 of the Criminal 

Marcn, 187o. Weir, Procedui’e Code (Act X of 1872) ousts his jurisdic- 
227. tion. 


Where the accused was tried for intentionally making a false state* 
Queen Empress v. «ie course of certain proceedings taken 

•D 1 "Md ri 1 1ft berore a Registrar: Held, that even assuming that 
lO proceedings were taken under section 72 of the 

I. L. R. Calc. G04. Registration Act, and not as they should have been 
under section 73, the appearance of the accused before the Registrar and 
his taking no objccthui to the form of the proceedings will cure the irregu- 
larity for the purposes of a criminal trial under the provisions of the Regis- 
tration Act. Nor under similar circumstances will the want of verification 
of a petition of appeal on the part of the aiiplicaut, as provided by section 
78 of the Act oust the jurisdiction of the Criminal Court. 

Reg. V. James Berry (28 L. J. (M. C.) 86 5 8 Cox, C. C. 121) ; The 
Queen v, Thomas Fletcher (L. R. 1 C. C. R. 320) ; Turner v. Post Master 
General (5 B. and S. 756) ; The Queen v. Hughes (L. R. 4 Q. B. D. 614 ; 
14 Cox, C. C. 285) ; The Queen u. Smith (L. R. 1 C. C. R. 110 ; 11 Cox, C. 
C. 10) followed. 


RIGHT OF PRIVATE DISTRAINT. 


A 
Reg. 


zemindar is justified in exercising his right of private distraint oft 
Eanhai served the defaulters with written 

^ « notices under Act X of 1869, section 116 : and in 

n ^ ^ lyots, who knowingly resist the re- 

W. R. Or, R. 40 . straint, are not protected by the Penal Code, section 

79. But, if the zemindar’s people enter upon crops with intention of dis- 
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.. tiding without notice, the ryot^owuera axe justified in considering such 
y; ac^on as trespass. 

Qticsre ;— W ould the ryots in the latter case be protected by the provi- 
sions of the Penal Code, sections 97 ^d 99, in preventing the distraint and 
confining the men employed to make it 9 


SALT. 

By section 18, Act VII of 1864, salt, not being conveyed by the route 
&eg. V. Boiddnath ®'^dvto the place prescribed in the rowanna, becomes 
^9 a xxr absolutely confiscated. The power of releasing any 
Oi omers, 7 S. W. K. jg vested in the Board of Bevenue under 

Ot* R. 48. section 39 and not in the Magistrate. • 

If salt exceeding five seers is found within the limits prescribed by 
"Ttleg. V. Ofatulla, 6 section 12, Act VII of 1864 (B. C.) unprotected Tby a 
S L 1) *80^6 pass, the salt is contraband, and liable 

a wo ^ o oi ^ seizure, and the parties transporting it are punish- 
8. W. R. Or. R. 21. a^le under section 16. It matters not whether any 
attempt or intention to sell is proved or not. 

A. was convicted under section 16, Act VII. (B. C.) of 1864 and B. 

under section 21 of the same Act ; the former with 
having had in his possession salt not covered by a 
rowanna, and the latter with having sold to A. the 
said salt. Held, that the conviction of A. under 
section 16 was illegal, the salt in liis possession hav- 
ing been a portion of salt for which B. had taken 
out a rowanna ; but that the conviction of B. under section 21 was proper, 
as he had failed -to certify the salt sold by him to A. on the bauii of the 
rowanna. 

In a case of conviction under Act VII of 1864 of having in possession 
contraband salt, the penalty cannot be inflicted on 
the owner of the salt, and also on the servant or 
goniasta of the owner who has the salt in his posses- 
sion, as the possession of the latter is the possession 
of the former. 


B^gbut Dey ft 
Hun^ Krishto Nun- 
dy, petitioners, 18 S. 
W.R.Or. R. 64. 


Gungadhnr Sahoo 
ft others, petitioners, 
82 S. W. R. Or. R. 9. 


Where a person who had taken a quantity of salt under a rowannah 
pAir ir rrhnniioA transit from Calcutta to liis golah, part of the 
n oo Q w performed by water and part by land, 

Onum Das, 22 S. W. conveyed a portion of it to !iis golah wliere the 
R.0r.R.71. rowannah was, and was conveying’ the rest in two 

hatehea by land, it was held that he could not be convicted under Act VII of 
i@64, section 16, 

$ In a caee of a conviction under section 16, Act VII of 1861, for having 
Y Ohandro Mo- in possession contraband salt, the Sessions Judge 
fmn tt ‘ot V tecommended that it should be set aside on the 

null snooyi^ p, W, A> that the salt had already reached its desti- 

Or. R. 82, nation and was not en route ; section 18 consequently 

not applying. The High Conrt set .aside the conviction accordingly, 

91 . . 
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A rowannah as defined by Act VII (B. C.) of 1864 is complete on tlie 
Eishory Hohun vithout any certificate by way of endorse- 

ment signed by the Superintendent showing that 
the endorsement made by the Preventive officers of. 
Customs has been examined by him. Section 16 of 
Act VII only gives power to fine when the salt is not specified in a row* 
annah. 


Pramanick &otherS| 
23 S. W. B. Gr.R. 6. 


The High Court in this case upheld the conviction by the Magistrate 
Reg. V. Modun Mo- ^^^^der Act VII (B. C.) of 1864, section 18 both of 


hun Pal Ohowdhry & 
others, 23 S. W. R. 
Or. R. 7. 


the owner of contraband^ salt and of his agent who 
was transporting the salt/ and declined to direct the 
Magistrate to pass sentence on the manjees of the 
boat in which the salt was being transported when 


seized, their boat having been already confiscated by the Magistrate. 


The collecting of salt-earth from salt-swamps, or the being in posses- 
Reg. V. Pyla Atchi salt-earth for the purpose of making salt is 

A. 1 T T o offence within the meaning of section 18 of 

^ ** Madi'as Regulation I of 1805. 

Mad. 278. 


Spontaneous salt is salt which produced naturally requires no 
Spontaneous Salt of manufacture to render it suitable for^hu* 

Cases 3 I L R Mad consumption. To collect spontaneous salt for 

’ . * * * domestic consumi)tion, or to be found in posses- 

* ^ sion of it for that purpose, or to bo found in the act 

of conveying it home from the place in which it is collected, are not per se 
acts prohibited by Regitlation I of 1805, section 18. 

Scmhle : — In districts to which the Salt Excise Act, 1871, is extended, 
to obtain or to be found in possession of spontaneous salt under circum- 
stances which show an intention to evade paymerit of the excise is an 
offence. 


Being in possession of salt-earth from winch salt may be manufactured 
Proceeding's of 1st obicct of making salt is an offence under 

July, 1869. 4 Mad. «.e salt laws. 

Rep. Rul. 53. 

Salt spontaneously peiicrsited from the earth is not salt manufactured 
Proceedings of 19th salt-earth, ami is therefore not earth-salt with- 

July 1878 Weir meaning of Madras Act II of 1878. 

684.’ 


The possession of salt-earth in so far as it is evidence of obtaining salt 
Proceedings' of 19th illicit manner is evidence of an o&ence imder. 

JiUy, 1878, No. 1072. I ^806. 

Weir, 684. 



SALT. 


716 


Mere possession of earth-salt without proof of possession with inten^; 
Proceedings of 30th defraud the public revenue is not an offence 
Aiimiftt 1 A' 7 Q Waiv punishable under Madras Act II of 1878. 

RQK » • • » Offences against Salt-Laws are not cognizable 

by Courts of Session. 

Mere possession of salt-earth in the absence of evidence of a purpose 
Proceedings of 6th convert the salt-earth into earth-salt held not to 
Sept 1879 Weir ^uiount to an offence under Madras Act II of 1878. 

686 . ' 


At the trial of the accused for the offence of being in possession of 
Proceedings of 8th salt-earth with the intention of making the same 
Kftv earth-salt, the intention iinx)uted should be 

’ explained to the accused, and if the intention im- 
piited is not found, the conviction is illegal. 

The existence or absence of an intent to defraud the revenue is a ques- 
ProceedingS of 16th proved or inferred from the circum- 

Dec 1879 Weir ®^‘'^uces, (e. conduct consistent or inconsistel^t with 

587.’ 


innocence, admissions, &c.) of each individual case. 


Possession of salt-earth in large quantities by a dealer, combined with 
Pira Mathn Nandan circumstances showing an intent to defraud the 
& Others accused may be sufficient to establish Jbhe required 

Weir, 688. 


intention. 


The employment by fishermen of salt-earth for the purpose of curing 
ProceediniFS of 18th not to amount to an offence under the Salt 

July, 187* Weir. Excise Act, eectiou 15. 

588. 


The ma.mifacture of an infei'ior substitute for salt (such as brine) is not 
Proceedings of 19th oll'encc within the provisions of section 15. 

' July, 1879. ^ Weir, 

589. 


In view of the stringent 

Ctovemment Pleader, 
Appellant. Weir, 590. 


mode in which the Salt-laws are enforced, 
conduct which in other circumstances might be 
evidence of guilt should not be too strictly construed. 


Imprisonment in default of payment of a fine adjudged under the 

Proceedings of 13th 

Dec 1878 Weir Madras Act II of 1878) is illegal. ^ 

899 .’ 
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The power to award imprisonment" in default of pajunent of a eentenc© 
ProceedinffS of 2nd passed for an offence against the Salt Laws is 

restricted within the limits prescril^d in Act VII of 
1852, that is to say, the period of imprisonment ad- 
judged in default must not exceed 10 days. 

The ruling of 13th December 1878 explained. 


Oot. 

600. 


1879. Weir, 


Proceedings of 17th 
Jqa. 1880. Weir, 601. 

It is competent to a Magistrate acting under Act XVII of 1840 to ad- 
H. 0. Judgment 16th either a sentence of fine not exceeding Rs. 50, 

nAi^ATniiAv 1 Q* 7 o /Wiiii ^ sentence of imprisonment not exceeding tliirty 
^ecemoer 1»^ (SUU An order of the Executive Government pro- 

Bench}. Weir, 602, hibiting the Magistrates from exercising the discre- 
tion vested in them by law of adjudging sentences of fine or imprisonment 
. held to be ultra vires, r.-. 


The Pull Bench Judgment of 15th December 1879 explained and dis- 
Proceedings of 28th tinguished from the cjiso dealt with in the High 
Peh. 1880. Weir, Court’s Proceedings of 13tli December 1878. 

604. 


When a portion of salt-earth, salt or other article in bulk is produced 
Proceedings of 1st received in evidence as a sample of the bulk, the 
iftftn Wait* wliole bulk is to be taken to have been produced be- 
^ ^ fore the Court within the meaning of section 418, 

, Criniiniil Procedure Code. 


Conveyance of salt from one portion of foreign territory to another 
BuDbarava Kounden through British India, without a pass, held to be 
ft Tolasi Kounden ac- Regulation I of 1806. 

cused. Weir, 605, 


SLAUGHTER HOUSES. 

R. was fined by the Deputy Magistrate for using an nnlicensed 
Municipal Commis- sljiughter house. He subsequently gave an ijara or 


Bioners for the Su- 
burbs of Calcutta in 
re, 6 B. L. R. App.28 ; 
S.0.14S.W.R.0.R.67. 


lease to A. to cany on the business. R. was prose- 
cuted again for evading the law by slaughtering 
, cattle or allowing cattle to be slaughtered without 
a license. He was fined Rs. 200 by the Deputy Ma- 
gistrate. On appeal to the Sessions Judge, he was 
acquitted. On the motion of the Municipal Com- 
missioners for a rule to set aside the order of the Sessions Judge, it was 
held ; — Per Jackson, J. that R. by giving a lease to B. had poi^d with 
his interest, and had ceased to have any power to allow or disallow the 
slaughtering of cattle. , That section^ (Act VII of 1865 B. C.) provides pe- 
nalties only, and does not describe an offence or relate to a conviction. It 
is quite^^nother question whether the act itself is an offence, irrespectiye of 
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seetion 7, and wlietber R. conld be defllt ■with as an abettor. Per Mitteb J, 
(dissenting). The Judge has found that the lease ■was given by R. with 
the avowed object of continuing the slaughter house, and admittedly for the 
express purpose of evading the law ; the case therefore falls within the ex- 
press words of the section, or allows cattle to be slaughtered.” 

The length of notice to be given to persons holding licenses for carry- 
tr 1/1 1? w slaughter houses under Act VII of 1866 B. 0. 

Hsldane £. Vere, pe- umgt be determined in each case according to its 
tition of^ 6 S. W. R. own particular circumstances. 

Or.R. 77. 


The words “uses any premises in section 77, Act III of 1864 mean 
using and employing the premises as a place for the 
carrying on of the olfensive trades mentioned in that 
section. No person is liable to any penalty under 
section 1, Act Til of 1865, except a person who- 
without a Jicense uses a place or building as a 
slaughter house cither by letting it out for such pur- 
pose, or by employing servants and others for the* 
purpose of killing cattle therein ; but a person who 
may be the mere servant of a butcher, killing cattle in a particular slaughter 
house, or a butcher resorting accidentally or occasionally to a slaughter 
house for the purpose of killing, and killing an ox or sheep there, does not 
use the place as a slaughter house within the meaning of section 1, Act VII 
of 1865 B, 0. 


Municipal Oommia- 
sioners for the Su- 
burba of Calcutta v. 
^Zftmir Shaikh & 
othera, 16 S. W. B. 
Or. a. 4. 


Defendant was charged under section 108 of Madras Act X of 1866^ 
Proceedings of 1st having used a place not licensed by the Muni- 

V. n TWo#! cipal Commissioners as a slaughter house. The find- 

J!eD., lofl. o JXiaa. facts was that defendant slaughtered a 

Rep. Rul. 18. sheep for his own private purpose. Held, no evidence 

of the offence charged. A Magistrate is not authorized to alter his finding 
once recorded. 


STAMP ACT. 

The mere engrossing of a, deed on unstamped paper, or the using it as 
SAfl* V Jetha Moti ^ witness, is not an offence under section 3 of Act 

ReT?;v;ijuKuvax3i; 

2 Bom. Rep. 129. 


The mere engrossing of a clocnment requiring a> stamp on unstamped 
Reg'. V. Jotoo Bin constitutes no offence imder the Stamp Act 

Satoo is others, 1 
Bom. Rep. 37. 


X of 1862. 


That which the 

Reg. V. Nadi Ohand 
7oddar,24S. W. Or. 
ILl. 


Magistrate has to adjudicate upon, onn prosecution 
coming before him under section 24 of tl^e Stamp 
Act (XVIII of 1869), is whether an offence against 
the Act has been committed, and whether the prose- 
cution has been brought before him by the proper 


) 
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officer. Any person ivlio makes HnffeeK Uakl© by committing an offence 
within the terms of section 29 and.the following sections, and who is prose- 
cuted by the Collector or other officer duly empowered, may be convicted by 
the Magistrate under section 43. If an instrument called a promissory note 
or other document of tliat kind and as such liable to the duty imposed by 
the Act is not duly stamped, the person subject to penalty is the person who 
makes it, and not the person in whose favour it is made. 

The Magistrate of the District should not himself try a case in which 
he instituted the prosecution as Collector. 


The accused was prosecuted under Act XVTII of 1869, section 29 for 
Empress v. Dwarka- ^"^recuting a document on insufficiently stamped {^per. 
nath Ohowdhrv & document recited that, ‘‘ Whereas A. and B. 

XU A » have sold me 2 gandas 3 cowries of land under a 

aootner, 2 I. L. B. tobala dated the 9th of Jeyt 1283, in lieu of a con- 
Calc. 399 F.B. sid oration of Rs. 095, and whereas, I have returned 

to the vendors in all 4 cottas of land worth about Rs. 25. And whereas vST 
•lieu of the said land the said vendors have given me 4 cottas of zerait land 
held by them, now I or my heirs shall hn.ve no objection or contest whatever 
in regard to the mutual exchange of hands between the vendors and me the 
purchaser j hence I have executed this chitti by way of conveyance or deed 
of exchange, which may be of service, when required.’^ This document 
bore n stamp of eight annas, and it was executed only by the accused and 
prest'Jited by him for registration. Held, that the document was an instru- 
ment of transfer within the meaning of Art. 38, Sch. II, Act XVIII of 
1869. Held, also, that a Magistrate is bound, for the purpose of ascertain- 
ing whetheip any and what penalty should bo imposed, to consider whether 
a person prosecuted under section 29, Act XVIII of 1809 had any intention 
to defraud by evading payment of stamp duty. 


A Magistrate who has been authorized by the Collector of a district, 
_ p under section 43 of the Stamp Act (XVIII of 1869) 

Bmpresa V. uanga- prosecute offenders against the stamp laws, is not 
dhur Bhunjo & competent also to try persons whom he prosecutes, 
others, 3 1. L. R. Calc. The Collector should ai)point some person other than 
622 • S. 0. 2 0. L. R. Magistrate to conduct the prosecutions. 

179.' 


Six persons acted as arbitrators in a disimte between two of their 
Q , fellow-villagers and delivered their award in wri- 
Empress V. soada- ^ ting. Subsequently, the award was filed in evidenewe 
nund Mahauty & one of the disputants in a civil suit in the Court 
others, 8 1. L. R. Oalc. of the Muusif of Cuttack, who on the ground that 
259* S. 0. 10 C. L. R the document bore no stamp, impounded it and 
Agg ^ * forwarded it to the Collector, who ordered the writer ’ 

to bo prosecuted. The Deputy Magistrate, to whom 
the case was referred, summoned the six persons who had acted as arbitrof, 
tors, and fined them Rs. 25 each. On a reference to the High Court by the 
Dis^iot Magistrate, — ^Held, that the conviction was illegal, and should be 
set jieide. . Held, also, that the procedure laid down in section 87 of the 
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SfaiBip Aet (I of 1879) must l)e strictly followed ; and that, before a proe^ 

ention can be instituted under section 40; the Collector is bound to form an 
opinion as to whether the offence was committed with the intentioi of 
evading payment of the proper stamp. 

The Collector being primarily responsible for the prosecution of offences 
Empress v. Deoki against the Stamp Acts of 1869 and 1879, should 
Nandan Lall 2 T T. P himself try, as a Magistrate, a person accused of 

ti. offence against either of those Acts. * 

AIL 806. ^ 

A prosecution, nnder section 8 of Act X of 1862, not having been 
V. Ac(joodhya authorized by the Collector of the Stamp Revenue 


Pershad & others, 2 
N. W. P. Rep. All. 
.IPS. 

Reg. V. Buldeo, 2 N. 
W. P. Rep. All. 453. 


of the district, or any other officer specially author* 
ized by the Government in that behjflf, is, under sec* 
tion 52 of that Act, altogether irregular. 

Entries of loans in account books cannot be 
treated «as bonds within the meaning of clause 5, 
section 3 of Act XVIII of 1869. 

Under the provisions of the Indian Stamp Act, 1879, the duty charge- 
Reference from the iusufficientlj stamped document must be 

decided witli reference to the Act in force at the 
AOa ao neve ‘ date of the execution of the document, bux; the pe- 
der section 46 of the nalty leviable is determined in all cases by section 
Indian Stamp Act, 5 37B. of the Indian Stamp Act, 1879. 

I. L. R. Mad. 394. 

The words in section 3 of Act X of 1862 : Unless in any case in which 
Proceedings of 15th ^ higher penalty is imposed ’’ and “ not exceeding ’’ 
Feb. 1867, 3 Mad. the penalty of Es. 100 and to one 

T% A m higher than ten times the value of the omitted 

Aep. App. A(. stump. Attesting witnesses and persons who draft 

documents and note the fact with their signatures at the foot do not come 
within the words make execute sign, or be a pai’ty to used in the sec- 
tion, and are therefore not punishable under it. 

Intention to evade payment of stainx> duty is not an es^#» dial ingredi- 
Proceedings of 28th offence described by sf on 29 of Act 

Noy. 1870, 6 Mad. 

Ri$p. Rul. 5. 

the section. 

By section 6 of Act I of 1868 an offence committed under section 3 of 
Proceedings of 80th ^ 1862, wlien that enactment was in force, 

T«iw iftvo *7 is still an* offence and may be tried under that en- 

• actment. By force of section 3, clause I of Act I of 
Rep. RuL 9. 1868, the mere repealing of section 2 and Schedule 

3 of Act XYIII of 1869 by Act XIV of 1870 did not per se revive the re- 
pe^ed portions of Act X of 1862.. 


XVIII of 1869. Held, that the doit 
insnfticieutly stamped was properly 
that the donee had committed no 


under a deed 
.onvicted, but 
offence under 
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. . The refusal to give a stamped recmpt for money paid not being in its^ 
Reg. y. Gapau Kom offence at la,w, to make a false charge against a 
R il Htyji, 1 Bom. Rep. refusing to give such a stamped receipt ut 

92. 


not an indictable offence. 


Conviction and sentence for an offence under a Stamp Act reversed on 
Reg. V. Devsanvat reference by a Session Judge ; as the proceeding 
bin Shiramsanvat 3 Magistrate who tried the case were higUy 

Bom. Rep. OroU irregular. 

Oases, 34. 

Conviction and sentence under section 8 of Act X of 1862 (Stamp Act) 
fleg. V. Bai Dwali/5 reversed, because no complaint had been made be- 
Bom. Rep. Crown i^rying Magistrate. A memorandum under 

C&ses 48. * signature of the Collector, sanctioning the pro* 

^ ' ‘ • secutiqn, cannot be accepted in the place of a com* 

plaint so as to authorise' the issuing of a summons. 


. EmpresB v. Jallu, 4 1. 
&sR.AlL2l6. 


The sale of Court fee stamps without a license 
is not an offence. 


T^Bromomoye Chow- 
dhrani, 4 I. L. R. 
Calc. 885. ' 


Where an account in a hatchitta has two sides to it, the one headed 
Brojender Coomar amount advanced and the other headed ^‘amount 
received ; and the amount actually due on such 
account varies from time to time, and depends upon 
the relation of the amount advanced to the amount 
. received, and the signature or seal of the borrower is 

affixed to each entry showing an advance, such an entry is not a note or 
memorandum whereby any debt is acknowledged to be due, and does not re* 
quire a stamp under art, 6 sched. 11 of Act XVIII of 1869. 

of this case, so far as they are material to the question of 
whether or not a stamp was necessary, sufficiently appear from the judg- 
ment which was delivered by White, J. ; — The plaintiff, Brojendro Coomar 
Roy Chowdhry, who is appellant before us, has sued three defendants, one 
whom alone, Broiuomoye Chowdhrani, is the I’espondent in this appeal, to 
recover a sum of Rs. 20,825. 

He alleges in his plaint that these three defendants borrowed that sum 
different occasions, between the 23rd Assar and the 12th Kartic of 
1281 (6th J uly and 28th October 1874) and that the several advances were 
each entered at the timo of borrowing in a hatchitta, which he produce^ 
Und which purports against each item to bear the signature of the male 
defendant and the seals of the two female defendants, of whom Bromomoye 
IS one. The lower Court has passed a decree against two of the defendants^. 
Mmely, Sampadmani and Mohinee Chundra, for the whole amount claimed,, 
but against the second defendant, who is the respondent before us, only thie 
first item appearing in the hatchitta, viz.y 3,500 rupees and intereist. A- ; 
one*anna adhesive stamp was affixed at the head of the defendant's aoebuntf \ 
in the hatchitta, which the Court has appropriated to the first item of 
advonc^e contained in the account. But as regards the remaining six ite)^» 



STAMP ACT. 


721 


no stamp being affixed against any of them, the Subordinate Judge has 
yielded to Bromomoye’s objection, that they are inadmissible in evidence 
for want of a stamp, and has not considered himself at liberty to consider 
the evidence adduced by the appellant to show that the advances to which 
these six entries relate, were made. Hence the decree against Broinomoye 
is confined to the amount of the first advance. The difficulty of the stamp 
with regard to the remaining six advances was got over in the case of the 
first and third defendants, because the Court held that upon their pleadings 
they had admitted the whole sum claimed in the suit to be due, and they 
have not appealed against the decree, which the Court has accordingly 
passed against them. The first point we have to consider is, whether the 
entries in question require a stamp or not. The provision in the Stamp Act 
under which the lower Court holds that a stamp is required, is the 5th 
article of schedule II. That article imposes a one-anna stamp upon a 
particular note or memorandum. The words of the article descriptive of 
• the docximent to be stamped, and which are. considered by th^ Court below 
to apply to each item in the hatchitta, are these t — “ A note or memoran- 
dum written in a book, whereby a debt or part of a debt amounting to 
Rs. 20 or upwards is acknowledged to be due.*’ Now if any one of the 
entries in the hatchitta had stood alone, and had been iiitended by the partie$ 
to form an isolated entry in tlie book, it might have been contended with 
considerable force that it fell within the description of document mentioned 
in the 5th article as requiring a stamp. We think, however, that the en- 
tries cannot be detached from the account of which they^ form a part.. 
That account has two sides to it, the one headed amount advanced/^ and 
the other amount received.’’ The amount due varies from time to time, 
and depends upon the relation of the amount advanced, to the amount 
received. In the present case no sum is entered under the Jiead of amount 
received,” but that is an accident, and makes no difference in considering 
the question as to what is the nature of the document which is offered 
in evidence. The intention of the x)arties in rec^uiring the signature or 
seal of the borrowers to each sum advanced is, strictly speaking, to secure 
under their hands an acknowledgment that the sum is adv.anced. Whether* 
or not that sum is due, or a lai-ger sum or a less sum, depends upon the 
state of the account. In determining whether a document comes within the 
description of a document upon wliich a stamp is imposed by the Stamp Act, 
we must look at the entire document, and see whether it fairly falls within 
the description. The document in this casewhich is offered as evidence is 
not a note or memorandxim, acknowledging a debt or part of a debt to bo 
due, nor a series of such entries and memos., but an .account between the 
parties of the character above-mentioned, and as such did not in our opinion* 
require a stamp. 

Section 51, Chapter VI of Act I of 1879, enacts that subject to such 
ir Wo or ^ulcs as may be made by the Governor-General in 
K T T w Council as to the evidence which the Collector may 
AUcK Otners, O I. 1 i.R. require, allowance shall be made by the Collector for 
• impressed stamps spoiled, in the cases hereinafter 

mentioned &c.” According to a rule made with reference to that section, 
the Collector may require every person claiming a refund under Chapter VI 

92 
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of the said Act, or his duly authorised'agent, to make an oral deposition 6n 
oath, &c.” Held, l^erefore, that the Collector himself is the officer, and n6 
other, to whom power is given by law to make inquiries into applications 
for allowances for spoiled stamps, to take evidence on oath in reference 
thereto, and to grant or refuse such applications, and he cannot delegate 
his authority in the matter. Held, therefore, where a person had applied 
for a refund under Chapter VI of Act I of 1879, and the Collector made , 
over the application for inquiry to a Dej)uty Collector, that the Deputy 
Collector was not entitled to put the witnesses produced by the applicant on 
their oaths, and consequently, in reference to the statements of such witnes- 
ses, no charge under section 181 or section 193 of the Indian Penal Co^e was , 
sustainable. 

Whether an account signed by a debtor in the books of his creditor 
m-nia Poi amouiits to an acknowledgment within the meaning 

M P the -Stamp Act (I of 1879), Schedule I, Art. I, is^a, 

Monun Roy, 8 l. L. q^iestion depending in each case upon the form and 
R. Galc» 282. intention of the entry. Garth, C. J. : — It is difficult 

to decide a case of this kind satisfactorily without being furnished with an 
exaict Copy of the so-called acknowledgment.*’ If the defendant subscribed 
his name to the entry as an admission that he owed the plaintifP the sum or 
sums mentioned in it, there is no doubt that the Munsif is right in excluding 
ev’df^nce of the acknowledgment on the ground that it was not duly stamped. 

But whether. an account thus signed by the defendant amounts to such an ^ 
acknowledgment or not, depends in each case upon the foi’m and intention 
of the entry^ . . 

This was a reference under section 432 of the Criminal Procedure Code 

* Juirirernath Gomas- ^ 1882), by the Magistrate of the Northern 

’ f clTi nn VA Vahrr Division of Calcutta for the opinion of the High 

’ ' Court. The case was one of several prosecutions of 

• • a like nature started by the Collector of Calcutta involving a nice, but im- 
•portant point of law. The question submitted for decision was, whether 
the entiT in the Khatta book marked Exhibit B. and proved to have been 

• signed by the defendant, was a receipt within the meaning of clause 17, 
section 3 of the Stamp Act (Act I of 1879) and as such required a one- 
anna stamp under Article 52, Schedule I of the said Act. 

Independent evidence was given to show that the amount paid was in ^ 
satisfaction of a debt, and the entry also expressly referred to the former 
. transaction out of which the debt arose. The amount in figures and the 
‘defendant’s name were shown to have been written by the defendant, at the 
time he received the payment, and it wa.s admitted that no separate receipt 
of any sort was taken from the defendant, or from the firm on whose behalf 
he received the money. 

The following is the evidence taken before the Magistrate. Grish Chun- 
der Das on solemn affirmation. To Hume : I have got a cloth shop in J 
Bunra Bazar. * I know the defendant Juggernath. He is the Qomastah of 
Shivaram Megraj a firm with which I have transactions. On the 13th of 

' Baishak 1291 1 bought of them a bale of cloth. The transaction was en- 
tered in the book of the firm under my superintendence. This is the entry . 
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A.) of the bale of cloth in the %tock book. All goods received ate en- 
tei^ in this book. 1 paid for the good^ on the 7th Ashad (2nd June). *1 
paid Bs. 405-4 the price of the bale of cloth to Juggernath. I gave Him a 
note for Ba. 500, and he gave me the change. I have got an entrj of the 
payment in the cash book (rokur). I myself paid the money. This is the 
nutty (Ex. B.), 


s 

Year 1291. 
JDated 7th Assar. 
Debit side. 


EXHIBIT B, 



Debited to Sobaram Megnij, 405- 4 0 

Through Juggernath on accoaiit of 13tli Bjsack, Govt. 

i^ote ^ 23466, No., 1 piece, 500 0 0 ^ | 

Deduct returned, 94 12 O ^ 


405 4 0- • 


It bears Juggernath’s signature. He signed it in my presence. I asked 
him to sign. I took no se'l)arate receipt or purjah. The whole of the Hindi 
writing is in Juggernath’s hand. I asked him to write his name and the 
amount. That is the practice and style of doing work in the bazar. To 
the Court: I have up to this date taken no receipt from .the firm of 
Megraj Shivaram, nor is there any practice for taking such receipts. All 
payments entered in the book bear the signature of the payees and no 
separate receipts are taken. We don’t take their signatures. We simply 
make them write their names. 

Question : — ^Why do you do that ? 

An' mr If there be ever any golmal (dispute) we shall say : Hqri^ is 
your Juggernath who took the money (points to the signature). 

To Gopal LaU Seal for defendant : Shivaram Megraj have many sei> 
yants. To fix the man who actually took the money we take his signature,* 
so that if ever.r y dispute arose as to who took the money, I should refer to 
the book. If receipts are taken they are taken on separate paper and a 
stamp is fixed. That is fr i. strangers. A receipt is usually takeq in this 
language (gives a form) . A receipt never consists of only the amount and 
signatui’6. The names of the firm should appear, No goods are entered iu 
>Ex. B. In a receipt goods would be mentioned. 

To the Court : Exhibit B. contains the name of the firm. 

To Hume in re-examina,tiou : The entry Ex. B. refers to the date of the 
> transaction (Es^. A.) and by that date {13th Bysack) I connect the 2 entries. 

.If the accused had refused to sign, still I would have paid, as the firm had 
/ Huthorized me to pay to any of their 4 servants of whom the accused is 
0m^ 

Kaloo Bam, (to Hume) I am a Banker and dealer. I am a member of 
the firm of Shivaram Mograj. Accused is a servant of the firm, I know 
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complainant. We sold him a bale of cloth on the 13th Baishak. We haVd 
been paid for it. Defendant brought the money. We gave the complain^ 
ant no receipt. This handwriting in Ex. B. is in Juggemath’s hand, 
his name “ Juggemath Es. 405-4 I can’t read Bengali. 

The following are the judgments of the High Court : 

Tottenham, J. ; — ^It appears to me that Exhibit B. which was submitted 
to us by the Presidency Magistrate with his letter of the 8th January last, 
does come within the meaning of clause 17, section 8 of the Stamp Act 
(I of fSTO) . The signature of Juggcrnath, and the amount, Es. 405-4, in 
his handwriting form in my opinion a writing whereby the debt was acknow- 
ledged to have been paid off. I think so, because of the place in which 
this writing appears, namely, against the entry in the debtor’s book where 
the- debtor recorded payment of his debt. It is true that we must look to 
the intention of ^the parties as to what the writing by Juggernath was 
intended *ta iinport ; and upon the evidence I have no douM that the 
intention was, that what Juggernath wrote should operate as a receipt. I 
think therefore, that- this writing falls within the definition of a receipt in 
clause 17, section 3 of the Stamp Act. 

- C.HOSE, J. : — am of the same opinion. It seems to me that the en- 
try in Exhibit B. couided with the writing and signature of Juggernath the 
goma stall of the firm of Megraj, amounts to a receipt within the meaning 
of clause 17, section 3 of the Stamp Act. Mr. Sale, on behalf of Juggernath^ 
contended that in this case the question was one of intention, namely, ' 
whether the parties intended that the entry and signature in question 
shquld operate as a receipt. I accept this contention as perfectly sound, 
aqd it seems to me, thal in every case of the kind it should always be a 
question of intention. On turning to the evidence of Grrisli Chunder Das, 
the owner of the shop from which the debt in question was due, and read- 
ing Exhibit B. by the light of that evidence, it appears to me to be clear, 
that the intention of the parties was, that the entry and the signature to it 
of Juggernath should have tlie same effect as a receipt. 

Mr. Sale also called our attention to several rulings of this Court. 
Those decisions I obsciwe were passed under the Stamp Act of 1869, The 
present Stamp Act of 1879 is more comprehensive; so far as the definition 
of a receipt is concerned, and it appears that in the case in which those de- 
cisions were passed, the true question y/as whether the particular docu- 
ment which was tendered in evidence was admissible in law, by reason of 
no stamp having been used. The question here is a. different one, and on 
examining the observations made by the learned Judges in those cases, it 
would appear that if any principle of law is deducible from them, as appli- 
cable to this case, it is* a principle rather in favour of the view taken by the 
Crown, than opposed to it. 


' Chap. 
XX., 
Act X., 
1SS3. 




STORING JUTE. 

Before a conviction for storing jute in a ware-ibouse vrithout a license 
Bhaewan Ohtlnder under section 4 of. Act II (B. C.) of 

Koondoo & another proceedings .should be taken under the 

itioners, 19 S. W. 


me 


On R. 4. 


)roceeaings .snoniu be taken under tne provi*- 
sions of Chapter 'XV of the Code of Criminal Pro- 
cedure (Act XXV of 1861) as required by section 
84 of the former Act. 
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Sagtir Dutt was 

Sagnr Dntt in re, 
Reff. V. The Justices 
of the Peace, 1B.L. 
R. 0. Or. 41. 


oouvictiou was bad. 


convicted before a Justice of the Peace for using fi 
ware-house &o. in the Town of Calcutta for the 
keeping and storing of jute, other than screwed for 
shipment, without a license, dhd for his said offence 
was fined Rs. 800, and adjudged to pay a further 
fine of Rs. 25 for every day after the conviction in 
which the offence was continued. Held, that the 


•h 


TOLLS. 

To justify a conviction under section 6, Act VIII of 1861 for illegal col- 

HarendronarainSing ® 

o the mearung of secnou.2of the 


public road within 

^ another, petition- \ * 

ers, 6 8. W. R. Or. R. 

48. 

A charge of an illegal demand of toll under Act VIII of 1851, section 
UttomOhunderGan- not to be dealt with smnmarny under 


gooly V. Issur Ohun- 
der Mookerjee, 22 
S. W.R. Or. R. 76. 


Chapter XVIII of the Code of Criminal’ Procedure 
(Act X of 1872). The power of levying tolls under 
Act* VI II of 1851 is vested in the Lieutenant-Go- 
vernor of Bengal, and is restricted to levying tolls 
only at the toll bar : the establishment uZ a toll must be by some distinct 
resolution of the Government notified in some way or other by* the Govern- 
ment. 

The word extortionately in section 6, Act VIII of 1851, is not 
used in the same sense as it is used in the Penal Code, but as meaning an 
unlawful demand to toll accompanied by pressure : — the pressure in this case 
being the exercise of the powers indicated in section 3 of the Act by seizing 
the complainant^s horses and carts and detaining them until the toll was paid. 


Under the Local 
Oovinda Rajuluv. 
Lakshuman, 6 I. L. 
R. Mad. 37. 


Funds Act (Madras Ao IV of 1871) tolls are only 
leviable at toll-bars, and tolls are not leviable on 
carts which enter a circle by a public road on whicli 
there is no toll-bar. 

Qiiivre : — ^^Vhether toll would not be leviable on 
a cart approaching a toll-bar and to evade payment making a detour other- 
wise than by a road available to the imblic. 


WHIPPING. 


In the case of adults on a first conviction, or in the case of juvenile 
Reg V ’ Abdool whether for a first offence* or otherwise, 

Shitmutgar 8 W ^^7 other punish- 

R. 1864, Or. R. 38. 


ment. 



*726 


DIGEST OF CRIMINAL CASES. 


In order to legalize whipping in addition to imprisonment in the ease 
V Amamt ^ second conviction, the offence must he the same 
01 . -1 u ^ * 0 nr n t>oth cases. 

’ Kantiram and Meekeer, 1 S. W. E. Cr, 

Cht R. 20. U, 24. Eeg. v. Tonaokoch, 2 S. W. B. Or. E. 68. 

Whipping cannot he added to a sentence of imprisonment in the oa.se 
Reg. V. Kantiram ^ conviction for the offence under punish^ 

Ss Mefekeer, 1 S. W. 

R. Or. R. 24 ; Regf. v. 

A]narut Sheikh, 4 S* 

.,W.R. Or. R.20. 

J ‘ ‘^Act XIII of 1856, Bection 27 gives a Magistra.te power to award either 
V Shaik Fvza imprisonment or whipping, but not both, and a 
l^tfke’s Rep. 0. o! sentence which gives both is illegal. 

2e^ ’ 

: Section d, -Act VI of 1864 does not allow of whipping in addition to im.* 

r. Timaokoch, 2 fii^isoiuuent in the case of a &8t conviction. 

8*W.4.0r. R.63.' 

-4 . ^ * • 

A ijentence of whipping under section 4, Act VI of 1864 can only he in-» 

• Reg. V. Udai Patnaik addition to other punishment on a second 

1 o ft w p conviction of the offence specified therein, when fche 
C ^ rt APT* fii’st offence was committed some time previous to 
w. Go ; S. O. 4 IS. Jj. ge^oiid conviction though after the passing of 

. R Or. Ap. 6. the Indian Penal Code. 

Where .the prisoner was convicted by the Magistrate of three distinct 
'Mailiruddin v, Qaur separate offences, and was sentenced to a 

■ Ohandra Shamadar mouth’s imprisonment for the offence of wrongful 

* 7 B. L. R. 165 P. b! confinementundersection342,sixmonths’'imprisou- 
’ lag W P* riv p'ftQ* ment for the offence of voluntarily causing grievous 

. hurt under section 325 and to whipping with twenty 

> stripes for the offence of theft, under section 378 of the Indian Penal Code, 

■ it was held (Kemp and Phear, JJ. dissenting) that the sentence was legal. 
Where a person- is convicted at the same time of two or more offences 

.* punishable under 13ie Indian Penal Code, held (Kemp and Pheab, JJ. dis- 
senting) that it is lawful for the Court, in addition to the penalties pre^ 
scribed by the Penal Code, to sentence the prisoner to whipping.' 

Kassir v. Chunder not followed. 


Held by the majority, that when a person who has not been previous- 
BTassir v. Ohunder & convicted ” {vide section 4, Act VI of 1864) is 

convicted at one time of two or more.offences, it is 
illegal to sentence him to whipping for one of those 
offences, in addition to imprisonment or fine for the 
other or others ; but it is not illegal to sentence him 


Others, 9 S. W. R. Cr. 
B. 41 B. L. R. Sup. 
Vol. 951 F. B. 


te one whipping in lieu of all other punishment. Held, further, that when a 
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S. 3«L / 
Act XJ 


Ruttun Bewa v. 
Buhur Jhowla v. Bu- 
hur, 14 
R. 7. 


S^W. R. Or. 


person who has been previously convicted/* is convicted at one time of two 
or more offences, he may be punished with one, but only one whipping, 
in addiUon to any other punishment to which, under section 46 of the Code 
of Criminal Procedure (Act XXV of 1861) he may be liable. 

Follows the Full Bench decision (9 S. W. R. Cr. R. 41) ruling that g ^ ' 
when a person who has been previously convicted x., 
(section 4, Act VI of 1864) is a second time convicted 
at one time of two or more offences he may, be pu- 
nished with only one whipping in addition tO aiiy 
other punishment to which, under section 46 df the ; 
Code 4 )f Criminal Procedure (Act XXV of 1861) he may be liable.' • . 

In passing a sentence of whipping in addition to six months* imprison- ^ ^ 

Hurchundra Kulal v. ^ Magistrate .orfered that the 

t ^ Av OA a wr D er should be brought beiore him at the terminatioi^j . 
r P TO* imprisonment, and that the sentence of wliip^*^' 

Or. R. 7%. ping should then be carried out. • On the reCdni- 

mendation of the Sessions Judge (who referred to sections 305 and 310jg,’Act 
‘X of 1872) the High Court cancelled the sentence x>f whipping as Jinyip^ 
become inoperative and incapable of being carried out. * • ^ 

A sentence of whipping cannot, with reference to Act VI of 18^4, sec-.*^. 

Pao* xr PooTi/^hiiTiilAr tioii 7 be passed on a conviction for theft undeir see- v 
Reg. V. J!.saMnun«r section only pro- 

Dey, 21 S.W. R. Or. Yides for sentences of imprisonment for a term act- 
exceeding three years. 

by a Magistrate of the first class of dishonestly re- 
ceiving stolen property. He confessed’ on his trial 
that he had twice previously been convicted pf thjejft. ’ 
He was sentenced to be whipped, to be rigorously ‘ 
imprisoned, and, on the expiration of the term of imprisonment, to furnish v 
security for good behaviour. Held that the offence of theft not being the 
same offence as that of dishonestly receiving stolen property, the punish- . 
ment of whipping was illegal. Held also, witli some hesitation, that there * 
was evidence as to general character adduced before the Magistrate which • 
justified him in dealing with P. under section 505 of Act X of 1872. Held, 
also, that the order requiring securityshouldnothaveforme^partofthe‘\ - 
sentence for the offence of which P. was convicted. A procc . ding should * 
have been drawn out representing that the Magistrate was, satisfied, from ^ 
the evidence as to general character adduced before him in the case, that P. 
was by repute an offender within the terms of section 505 of Act X of 1872, 
and therefore security would be required from him*, and an order should 
have been recorded to the effect that, on the expiry of the imprisonment, 

P. should be brought up for the purpose of being bound. 

A sentence of whipping passed on a person who is already under sen- 
Proceedings of the death, or transportation, or penal servitude, 

® or imprisonment for more than five years, is illegal. 

If the sentence of whipping precede, instead of fol- 
low, the other sentence, the passing of the latter 
sentence renders the infliction of the whipping 
illegal. 


R.40. 

P. was convicted 

Empress v. Partab, 1 
I. L. R. All. 666. 


High Oourt, dated 
19th April 1876, 1 I. 
L. R.Mad. 56. 
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DIGEST OF CRIMINAL CASES. 


When an accused person is liable* to be punished under the Whipping 
Badiya v. The 1864, the charge must state the liability and the 

Queen, 5 1. L. B. Mad- 
158. 


judgment should set out the grounds thereof -when 
that punishment is imposed. 


Meaning of the words ‘‘execution shall be stayed” in section 11, 
Proceedings of 25th Act VI of 1864. 

July, i864. 3 Mad. 

Rep. App. 1. 

f 

A sentence of whipping founded on a previous conviction of the prisoner 
is only warranted where the subsequent conviction 
Proceedings of^5th is for the same specific offence as that in respect of 
Oct., 1869. 5 Mad. which the previous conviction applied. A Sessions 
Rep. Bui. 1. Judge has no power to suspend a sentence in a case 

in absence of appeal. 


The Magistrate convicted the accused under section 380 of the Pena 
PrncftAilitnya nf OAtli Code, and a previous conviction having been proved 
n f iflSn K M H section 379 of the Penal Code, sentence of 

UCt., 18 fU. 0 maa. ijuprisonment and. whipping was passed. Held, that 
Rep. RuL 39. in order to justify the sentence of whipping the 

preri<nis conviction should have been in respect of the same specific offence. 


A sentence of flogging cannot be carried out after the expiry of the 
Proceedings of 13th ^ V'F! seutence provided in 

Nov., 1871 6 Mad. ® 

Rep. Rul. 38. 


■ W, 
otX., 


The ruling of the High Court (Proceedings 13tli November 1871) re- 
Proceedings of 10th 6 M. 11. C. R. appendix 38 is still appli- 

Dec., 1873 7 Mad. 

Rep. Rul. 30. 


jT — ^ — - i i.- « appli- 

cable to section 310 of the new Criminal Procedure 
Code (Act X of 1872). 


On Ui reference by a Sessions Judge, under section 434 of the Criminal 
Q Procedure Code (Act XXV of 1861), a sentence of 

Reg. V. Surya om 'vvhipping in addition to one of rigorous imprison- 

Erishna Mandavkar, jnent, in the case of an offence specified in section 2 
3 Bom. Rep. Crown of Act VI of 1864 (Whipping Act), was annulled: 

Oases, 38. us the offence was not committed after previous con- 

viction. 


On a reference by a Sessions Judge under section 434 of the Criminal 
Reg V Babjivalad Procedure Code, (Act XXV of 1861), a sentence of 
BapiC’d’ Bom. Rep. shipping in addition to one of rigorous imprison- 
^ in the case of an offence specified in section 

Crown Cases, 5. 4 yj ^954 (Whipping Act) was annulled ; 

as the prisoner had not been previously convicted of the same offence. 
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A. prisoi^r TOnviot^ of " tLeft in a dwelling honse " who has prevl-. 
Retf r (Mndla been convicrted of « simple, theft ” is not there- 

^p. Crown Oatei^ea ’ 


' Secidon S of Act VI of 1864 (The Whipping Act) applies to juvenile 
Reg. V. Knsa Talad adult ofEenders. That section does not 

T aVahman '»*. ^ cases in wliich the second conviction is for 

^OKB^an, 7 »m. offence committed previously to the first convic- 

Rep. Crown Oases, 70. tion. 


Under Act VI of 1864 (The Whipping Act) a' juvenile offender means a 
Reg. ▼. Muhamniad P«rsoh under the age of sixteen years. 

Ali valad' Abdtti;Ali, ^ 

8 * 8001 . Rep. Crown 
Oases, 9. 


As a rule, before flogging is given as an additional punishment there 
Reg. V Ntisee Hu- formal evidence upon the record of' the 

iKfl vtr w convictions relied 6n, The conviction -and 

n TO **' identity of the prisoner ought to be proved in the 

*• regular way,’ a mere kyfeut is no evidence whatever. 

In the case of a convhjtion of attempting to commit house-breaking by 
Reg V Yella valad intent to commit theft, a sentence of 

Parshia, 3 Bom. Rep. ’^1‘iPPing was anuuUcd as being illegal. 

Grown Oases, . 37. 

In tlie case of adults on a first conviction, or in the case of juvenile offen- 
Reff. V. Abdool Ehid- whether for a first or any other offence, whip- 

mutgar 9 W R *^^7 other punishment. 

18^4, Or. R. 38. 


The provisions of section 302A. apply only to Courts inferior to a 
Proceedinfffl of 30th Sessions Court. It is not therefore competent to a 
% •! 1 QQA Sessions Court to direct that a sentence of whipping 

looU. we 9 inflicted at any place other than the jail of the 
district. 


When the execution of a sentence of whipping has been postponed on 
» A- the ground that the prisoner has been under medical 

Froceedin^or Sra t^,eatment; the High Court will not pass an order 
<1880. Weir, 343. sentence be carried dit as soon as the pri- 

^ is fit to undergo the punishment. The effect of such an order might 
postpone for an indefinite time the infliction of the punishment. 

ni5he immediate execution of a sentence of whipping is not illegal in a 
)tfi4nira Af on+n which in the same trial whipping is imposed 

' ® distinct offence and imprisonment for 


i878. Weir, 344. 

93 


for one 
another. 


FubUo 
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DIGEST OE CXtlMIlTAL CASES. 


> A sentence of fine cannot be substituted for a sentence of whipping 
Proceedin'^s of9th prevented from being carried into 

_ ® •»«■«.•« execution. 

Jan. 1879. Weir, 

846. 

1 

A sentence of whipping in addition to imprisonment on a second con- 
ProceMings of 3rd victipnfor the offence of theft is jUe^l unless the 
1874 Weir conviction has been set out ly, the charge. 

372’- . V 

. * ' , . t k - 

• » r ^ 

To juitify a sentence oi whipping, the previous and subsequent con- 
25th must be of the same specific offences. 

»»»• 

,r-, 

';J. Thei^iUg in High Court Proceedings of 25th November 1864 over- 

. Proceedt^^. '^^Ith ^ Whipping cannot be awarded on a second con- 
Atcg". viction when tlie latter is for an offence committed 

640., .. • . / *• - previous to a former conviction. 

* The enhanced punishment of whipping and imprisonment must not be 
Proceedings of 12th adjudged in the absence of strict proof of the cir- 


Sept. 

642. 


1876. Weir, 


culustances under which the liability arises. An 
admission of a previous conviction of the same 
offence does not in itself authorize a sentence of 
whipping. . • ■ 

.Where an accused not being a person previously convicted of either of 
'rtf ^rd offences Avas convicted of two separate offences 
■1 iQM WoV committed oh one occasion (sections 454 and 880 L 
April looU.,, .«¥Veir,> * sentenced to be rigorously imprison- 

643. * ^ f(;r 0 months and to receive 50 lashes, it was hold 

that as whipping might have been awarded for either of the offences, it was 
opeiC'to the High Coilrt to amend the sentence by allocating a sentence of 
imprisonment to one of the offences and a sentence of whipping to the 
other. ' . : 

A sentence of whipping is not illegal because a conviction of som<^ 
-I o* 7 +ii c additional offence is combined with a second con\ 

Procee<Mp. of 27th 

Dec.f loou. 

644. 

^ I 

Where an illegal sentence of wliipping and imprisonment has j 

India Kondadu, ac- • whipping has been carried into e,{ 

A • a A A where the sentence as a whole is ufi- 

Chsed. Weir, 644. lenient, the High Court will not necessarily sefon 
the sentence of imprisonment. . 
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^ 108» 
Iftbe'Wuleiioet p. 123. 
ig&l nuit*riage» p. 195. 


1 maeiioe at illegal marriage does not 
^ % iMMistitatei of each marriage, p. 198. 

Amig^ / 

roUoaalieeilMi levee of law, p. 675. 
peraoles Imldims licences aim not thei 


persoles Imlding licences 
eervanta are subject 
I.** 


to 


their 
penalties, 


convxeliocL ei person whose licence has 
»net neen recaHcd, p. 676. 
iale of li<luor btF a recognised agent, 
^ p.675. • 

eiidence to import conviction under 
sect 48, Act X3S3. of 1856, p. 675. 
sals of opium by servant on behalf of 

OwaHTip. 676Ab 

dftancs under seet 49 Act XXI of 1856, 
can be tried atftniuarily, p. 676^ 
additional punishment whei^ there has 
been a ^^pretioua convictioW for the 
aame'offencs^” p. 676. 
s)nlica14oii of sect. 63 of Act VII of 
l878(&C.),p.677. _ 

Sale hy waolsBal^ wfiat Is a, p. 6Y7. 
CpirricMon of Servants pf licenced ven- 
dor for a breach of licence, p. 677. 
tiM of pftnons, p.-677< 
renewal of licence, sale of liquor be- 
foreii pr 678. * ^ 

nteanlhg of '^ser ” in iSsct. 2, Act XI of 
ia7Q,p.678. 

meowi^ of ** soldlei^^ in sect. 14, Act ni 
on^p.e79, 

Cotmcanlng a boat carryli^ liquor 
♦ ^ without a valid permit, p. 679. 
conve^g liquor ivithout a valid per- 
mit, p. 679. 

mantifa<%ure of sweet palm juice, p. 679. 
tpddy, what is, p. 680, * 
eonw»t)on of arrack in possession of 
licenced vendpr, p. 6^. 
beer not included in the term spi- 
rituous liquor,” p. 6g0. 
ccncsabM^tof opium by several persons, 

^Sfilmce of imlgwfuUy being in posses- 
sion of smuggled opium, p. 681. 
{or4urdmg liquor without holding a 
pass, p. 682. 

^ 'wma masW# uot Ifabie for offenca 
coiUMtiea by his servant, p. 682. 
animals, Ac., employed in conveying 
imUcencsd liquor not liable to confis- 
c4t^jq>.662,663. 


•ABELABI-Hfonfinued. 
sellh 

p. 681 

seuing liquor found in the] 
of a person who bas Ho T 
public auction, p. 683. 
forfeiture of licence, p. 683« 
manufacturing ^Sonti Mandu,” p. 683« 
confiscation cu property found m the 
possession of accused which is in no 
way connected with the offence com** 
mitted, p. 653. ^ 

confiscation of liquor and of imple* 
menta and vessels, p. 684. 
home manufacture of liquoi^or bond 
fide domestic consumption, p. 684* , 

ABSCONMNG OFFENDEKS— 

investigation by Magistrate of claims 
by third persons to attached property 
of, p. 345. • 

proclamation by Magistrate, p. 345. 
procedure to be followed by Magistrate 
before declaring a forfeiture of pro- 
perty of, p. 345. 

claim by, to property attached, p. 346. 
proclamation regarding absconding wit- 
ness, p. 346. 

^ remedy of claimants to property attach* 
ed as beloxiging to, p. 346. 
powers of High C^rt regarding pro- 
perty of, p. 346. 
notice, what is a, p. 349. 
fact of absconding should be alleged 
and established, p. 349. 

accomplice;-. 

competent witness against an accused 
person, p. 302. 
evidence of, pp. 302, 307. 

See Kvidbsck— 

AOCOTOT BOOKS- 

when and how admissible, p 291. 
entries in, when evidence, p. 309. 

ACCIJSED- 

See Examination or Acousbd— 

ACQXJIITAL- 

interference by High Court to set aside 
verdict of, by jury, on ground of mia- 
direction, p. 349. 

interference by High Court from verdict 
of, pp. 360, 352, 353. 
what operates as an, p. 350, 352. 
meanii^of appellate indgment of ao- 
quittal,” p^ 351* 

appeal by Local Oovemmmit frum ver* 
diet of. p. 351. 

power of Sessions Judge to stt asido 
verdict of juiy and direct an, p. 851. 
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AOQtnirrAZr-Hfon^^fttl^A 

High Court 

to art aside verdirt o£» p. 35X 
disolMkrge of prisoner on verdict of| 
being pronotmoedyp. 3(>3.r 
when Sessions Judge cannot interfere 
with order of, n. 363. 
atseused not liable to be tried again for 
oflSsnce tor which he has been acquit- 
ted^ p« 354. 

ACT IX ornW- 

recovery of ^nalty under sect. 17 of, 
from person who omits to take out a 




eertincate, p. 636. 

^MISSION- 

See OoNFSssioN-— 


r ABULTEBT- 

entering into a house with the object of 
.« oozomitting, p. 74. 
evidence of, pp. 196, 196. 
assent of husmnd to charge of, pp. 196. 
See OrrasroEs Bblating to Mab- 

BIAGIB— 

ADVOCATB- 

See CouKSBL— 

ADVOCATE^ENEBAL- 

certificate of, under cl. 26, Letters Patent, 
in '^aseox non-direction by Judge, 
p. 6(K> 

ATEBAY— 

attended with murder, p. 168. 
difference between rioting and, p. 225. 

AMENDMENT- 

of charge by Sessions Judge, pp. 375, 
379. 

when such, should be made, p. 384. 

APPEAL- 

no, from order of Civil Court directing 
prosecution of forgwy committed be- 
fore it, p. 138. 

by Local Ckivemment from verdict of 
acquittal, p. 351. 

from order of Magistrate directing pay- 
ment for support of illegitimate child, 
p. 354. 

what are not good grounds of, pp. 354, 
355, 364. 

when, preferred out of time, p. 354. 
to High Court from conviction by De- 
puty Commissioner of Sonthal Per- 

ti^^f to liigh Court, p. 355. 

.u, in case tried by a jury, 

p.355. 

i diSrtem^ in opinion between two Judges 
iirtxx^ uAf 356. 


APPE!SLLr--eoM^t*9tiie(f. 

no, lies to Sessions Judgs IMijs 
r Magistrate fining ' 

25dIneom “ 


separata sentences cannot ''be 
into one*soiitmice sons td 
of, p. 355. 

from conviction based, on no legaV* 0^-* 
dance, p. 356. 

petitions of, to High Court jntmt be 
presented within d8ynj^$56. 

from convictions under Art "W of 1861, 
p. 366. « 

duty of Sessions Judge in %N!ng an, 
p. 357. ** ’0 - 

every faoilfty should be alWed pri- 
soners to enehleAhem to prepare 
their petition of, p.<857. 
from sentence passra by officeiigfti k 
non-regulation district, p. 357. 
no, from decision of jury under sect. 

133 of Act X of 1682, p. 341^. 
no, from conviction under sect. 11 of 
ActXiyoll86&p.358. 
no, from ojrder of Sessions Court firing 
period of detention for accused refus- 
ing to furnish sacuirl^, p. 358. 
enhancing sentence when, is rejected, 
p. 358. 

from summary trial, p. SjW- . ^ 
time for, b;^ Local Government, p. 358. 
High Court will not exercise its extra- 
ordinary powers whe» thomts right 
of, p. 369. 

punishment for two ofianoes must be 
regarded fs one sentence for, pp. 359, 
364. 

under sects. 4}i2 and 413 of Act X of 
1882, p. 359. 

from order ei Subordin^CSourt accord* 
iug sanction to District Judge, p. 359. 
no, from a ward of compensation under 
sect. 22 of Act 1 of 1871, p. 360. . 

petition of, by whom to be presented 
p. 360, 

abatement of, on death of person ap- ^ 
pealing, p. 360. 

lies against order of Sessions Court im- 
posing fine upon witness for intention- 
al insult fo Judge, p. 361. 
time for filiuA leriod dedurted, p. 361* 
re-hearing ^ 361# 
to Session |t from order of Magis- 
trate rcf ig recognissance tc heep 

the 362. 

when, yf lie, p. 362. ^ 

from / .^ions 5n trials by jury 

pp 

on/ p. 363. 
w /Majesty in Council, p, Sd$, 
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^ when Appellate Court puty find pr}- 
foner &ilty of graver offonoe, p* 364. 
from oToer of Magistrate requiring se- 
•’ dhxity for good behaviour, p. 364. 

» • fftm order under sect 146 of Act X of 
1882, p. 365. 

Court should give notice of day fixed 
i_ fur, p. 365. 

* ( op facts, p. 366« 

from conviction by Superintendent of 
Cachar, p. 366. 

under sect. 35 of Act X,of 1882, p. 366. 
Cburt df, cannot alter sentence on pri- 


i mrder of acquittal in case tried by 
P- 366. 

from &nch of Magistrates, p. ^4. 

from order awarding compensation, 
p. 393. 

from order of Jr(6gd fining an assessor, 
p. 474. 

against order of maintenance, p. 538. 

difference between an, and revision, 
p. 599. 

APPEAL TO HER MAJESTY IN COUN- 
CIli--^ • 

wiieA High Cofurt^Snll not grant leave 
%o^p, 363. 

^ ' ffee AppKAr4*t~ 

APPELIANT— 

« in eawiiial caso has right to appear 
afi4^b5^ heard by a muMtyar, p. 360. 

|Df revision, how made, p. 600. 

APPEOVEB- 

See Evidbnok— Pardon— 

A»MS AC4^ 

ollimces under, pp. 685, 686, 687. 

^ arrest of person for the possession of 
arms without a license, pp. 685. 

manufacture or possession of fire^works, 
pp. 686, 687« 

meaning of ^arms” in' 8. 4, Indian 
Arms AiCt, p. 687. 

term manufacture" in, XI of 1878, 

i does nnt include repair," p. 687. 

a battlo-axe is an aSii, p. 687* 

'Offence 6t failing to depiUit arms, p. 687. 

^ U^nees which are not summarily tria- 
hte, p. 687. ^ 

ABBEST- 

by officer under civil prooc^, when 
officer not entitled to protection under 
s. 78, Penal Code, p* 367. 


» ABBEST-^onf I med. 

of accused pending appeal, pp. 367, 368. 
proof of unlawful confinement, legal 
inference of maHce, p. 868. 
application of s. 56 of Act x X Of 1882, 
p. 368. 

ASSAULT— 

charge of, should not be dismissed for 
default of complainant’s attendance, 
P* 21. 

unpremeditated, endiq* iff an afikay in 
which death is causra, p. 21 

ASSESSOBS- 

should give the grounds of thtir opinion 
especially when, they differ from 
Judge, p. 368. H 

viewing scene of alleged offence, pp. 3681 
369. \ 

not authorized to examine witnesses 
when, pp. 366, 369. * * 

siimnimg up by j udge to, pp. 369, 370. 
no legal conviction unless opinion of, 
is taken, p. 369. 

grounds of opinion of, should be re- 
corded by Judge, p, 369. 

ASSISTANT JUDGE- 

Sessions Judge cannot quash sentenc » 
passe i by, p. 247. 

ASSISTANT MAGISTRATE— 

offence of giving false evidence not cog- 
nizable by an, p. 112. 

ATTEMPT- 

See Attbvpt to commit an Of- 
fence — 

ATTEMPT TO COMMIT AN OFFENCE- 
proof necessary to support charge of, 
pp. 21, 22, 23, 24. 

person cannot be convicted of, unless 
offence would have been committed if 
the attempt charged had succeeded, 

pp. 22. 

what constitutes offence of, p. 23. 

ATTEMPT TO MURDER— 

See Murder — 

ATTORNEY— 

See Counsel- 

bad LIVELIHOOD— 

accusation against person under sect. 

110 of Act X of 1882, p. 370. 
form of charge when proceedings are 
taken against person for, 370. 

BAIL- 

when, will not be granted, pp. 370, 37l« 
when, bond cannot be 'forfeiMip. 370* 



INDEX. 
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BAllr— ^ I 

proceedings when^ bond is forfeited* 


p.371, 

wnen, can be demanded, p. 371. 
powers ol Sessians Judge, to release 
persons on, pp. 371, 373. 
principle on which party committed for 
trial may be bailed, p. 371. 
refusing or accepting, is a judicial duty 
p. 372. 

action foj^efpsing to grant, p. 372. 
jmprisonmeiat of sureties, p. 372. 
who may order release on, p. 373. 
meaning of bail-bond in sect. 516 of 
' Ac^Xof 1882, p. 373. 

I^BBNCH OP MAGISTRATES— 
r powers of High Court to disturb con- 
viction of, p. 373. 
jurisdiction of, pp. 373, 374. 
appeal from, p. 374. 

BIGAMY— 

See Offskoes relating to Mak- 

BJAOB. 

BIRTH— 

concealment of, p. 159. 

BOARDING-HOUSE— 

keeping a, without taking out a license, 
p. 700. 

BOAT— 

a, may be the subject of theft, p. 255. 

BREACH OF CONTRACT— 

proceedings against coolies who have 
received advances in contemplation 
of labour, p. 687. 

to supply wood, not an offence, p. 688. 
Act XlII of 1859 does not apply to 
contracts fur domestic or personal 
service, pp. 688, 689. 
but relates to fraudulent breaches of 
contract, p. 688. 

for personal service not punishable un- 
der sect. 490 Penal Code, p. 688. 
a mahout does not come within the pro- 
visions of Act Xlll of 1859, p. 689, 
a washerman is not an artizan with- 
in meaning of Madras Act III of 
1871, p. 689. 

inquiry under sect. 2, Act XIlI of 1859, 
p. 689. 

labouring classes,’^ meaning of, in 
sect. 2 Act I of 1858 (Madras) p. 689. 
“ Advance of money,” what is meant 
by, in sect. 2, Act XIII of 1859, 
p.690. 

a butcher contracting to supply skins 
is not within A^t XIII of 1859, 

, p« 690. 


BREACH OP C0NTBACT-^«6«f^ 
contracts which do ndt come within 
Act XIII of 18b9, pp. 600, 691. 

^ Act XIII of 1859 has no a|mUcatiott 
to oases in which the work jhaa ac^ 
tuaUy been completed at time eom* 
plaint, p. 691, ^ 

contract simply to supply cofelleB, 
p. 691. 

test to be applied to contiActs to supply 
coolies which it ia aoi]^t 
punishable under Act XIII or 1669, 
p. 691. 

order to be passed ih a case of convic- 
tion under seot* 2, Act Xtll of 1859, 
p. 691. 

provision in the contract for the pay- 
ment ora penalty dbes not bq^|t6pera- 
tion of the penal enactment, p, 692, 
centracts with cartmen, p. 692. 
illegal orders, p. 692. 
jurisdiction of Courts in British India 
with regard to complaints of, to 
labour at place o\ft of British India, 
p. 692. 

BREACH OF THB PBACE-^ 

See Rbcognizanob— 

BRIBERY— ♦ ' 

offering bribe to a juryman, p. 24. 
punishment foTiby Joint Magistrate, 
p. 24. 

payment of money to pQ^ceinen, p. 25. 
taking of gratificatiois a serishtadafl 
to influence Judge, p.^. 
evidence of parson whCfbrihes admis^ 
Bible against person bribed, {r. 25. 
receiving illegal gratificatimi 9^ j|mb* 
lie servant, p. 25, * 

attempting to obtain a grati^cantli as a 
reward for influencing public stsvaht 
p. 25. 

charge must state person i&t whom gm* 
tification was obtained, p. 25. 
or public servant to be influencSd iji 
exercise of public functions, p. 25. 
i}ifference between, and daaturi^ p. 26. 
aski^ for a bribe is an attempt to ob- 
tain one, p.*26. 

CALENDAR— 

duplicates of, sent by Magistrates to 
Sessioim Cteiigft, p, 374, 

CATTLE— ' ’ . 

illegal seizure and impounding of, nob 
theft, p. 262> 

CATTLE TRBSPASS- 

offences under Act III " of 1857, 
* ]pp. 1^2, 693. 
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CATTUe TBSSAtASl&^oniifi^ 

^ |n!ocedtir« to be follow in defeult of 
payment of oompenaaUonjP* 693. 
eei^eate nnder Act XXyu, of 1860", 
grant of, rights of holder of, p. 693. 

JldpamO DISAPPEABANCE OF EVI- 

Wbmca of an offence commit- 

^ ^eonviiifcion for, may be goodthoimhno 
proof of who committed the o&nce, 
p. 39. 

section 201 of the Penal Code refers to 
persoxs otlier^hali*the actual offenders, 
p. 40. 

what should be proved to justify convic- 
tion for, p. 40. 

i|Aen pers<m ^cannot be penished for, 
pp. 40, 41. 

CEBTIOBABI— 

power «( the High Cops* to i|^ue a 
writ of, p. 693. 

IjCBABOE— 

of Judge to Jury in case of murder, 
pp. 168, 169. 

$90 JUBT— 

suf&ciency of, what amounts to, p. 374. 
4P0ntents. o 4 IB oase of mischief by fire, 
374 

aqiendinent of, by Judge, p. 375. 

*p. after finding and die- 

cl^rge ol^ assessors, p. 375. 
coxKtents of, for giving false evidence, 
p.375. 

alteration of, aften accused has jdeaded 
guilty to it, p ^5. 

Magistrate should distinctly state whati 
aeoused has to meet, p. 375. 
and defective, pp.375, 377, d78, 381 
contents of, under sect. 451, Penal Code, 
pi^376. 

, for giving false information, 

\ p. 376* 

Sessions Court competent to proceed to 
trial upon a, by committing Magis- 
trate, p. 376. 

splitting up of one aggravated offence 
into separate minor offences^ p. 376. 
power of Sessions Courifto try prisoners 
conimitted on no specific, p« 376. 
frame of, for several offences under same 
section, p. 376. 

when Magistrate does not draw up a 
p.377. 

eo^ents oL under sects. 292 and 293, 
Penal Code, p.*377. 

immber oi^ which may legsUy form part 
of a single tHa], p. 377. 
ecmtenfcs ol^ explanation of, p. 378. 


f 


jCHAEQB-^confianad. 

powers of Sessiens Judge to expunge, 
p. 379. ^ f 

■h — . . i.i., ^ i..>l H^tOr CT 

amend a, pp. 379, 380. 
conviction on, expressed in tague terms, 
p. 380. 

frame of, in case of causing hurt, p. 360. 

, alleging a previous Conviction, 

p. 380. 

omission to prepare 

course to be adopted b^tt^e when.f acts 
proved do not support, as laid, p. 381. 
frame of, generally, p. 382. 
notifying specific section in, pi 383. 
contents of, under sect. 161, Penal Coda ^ 

, p. 383. ^ 

must run in name of committing officer, w 
p. 384. 

when, should be amended, p. 384. ^ 

when prisoner is tried on several beads ** 
of, p. 384. 

joinder of charges, pp. 384, 365. 
contents of, under sect. 302, Penal Code, 
p. 385. 

See Indictment— 


CHEATING— 

false pretence knowingly made toob* ^ 
tain money indictable though mopey 
be obtained by means of a contract, 

p. 33 . 

in respectof consignment of goods, pp. 26, 
27, 23 , 29, 30, 31, 32, 33. 
by fake declaration, pp. 33, 34. 
in rest^t to marriage, p. 34. 
travelling in a camajm of higher class 
than that for which fare is paid, not, 
p. 34 . 

to c^l^t there^ omt be an intention to 
deceive and defraud, p. 34 . 
not, to induce son to pay his father’s 
debts by threat of consequences to his 
father, p. 34. 

when committed by police officer, p. 35 . 
statute rendering indictable persons ob- 
taining money by false pretences not 
applicable to those who by fraudulent 
statements obtain money in course of 
real commercial transaction, p. 36. 
obtaining credit by drawing on banker, 

Pi 35. 


offence of obtaining goods by lake pre- 
tence when commete, pp. 36. ** 
obtaining advan<» mm a pawnbroker, 
pp. 35, 36. ^ 

pretence thfit accused was enfitatmed. 
pp. 36, 37. 

4, 



IUDSX. 


i2W&Jai^<}--<onmued. 

obtaia^ng goods on payamt by cbequsf 
p.37. 

hf aelling watered milk. p. 87. 
misrepresentatioA by £aiae description of 
one’a position in ufe, is, p. 38. 
by breach of agreement, p. 38. 
oontenta of indictment for, p. 38. 
entering w exhibition building without 
purchasing a ticket, no of^ce, p. 39. 
facts ^ justify <|onviction 

by begging letters, p. 39. 
obtaining deliveiy of a valuable security 
under inducement of a promise not 
int^ded to be kept, p. 39. 

m is not a compoundable offence, p. 42. 

Chemical examiner- 

f report from, when evidence, pp. 297, 298. 

report from additional, p. 309. 

6hild— 

evidence of, of nine years, p. 285. 

See Exposurb of Childubm-^ 

CIVIL PROCEEDINGS- 

lial^ility of Magistrate who, without 
reasonable caiw delays proceeding 
with trial of accused persoi^ p. 693. I 
do not constitute a bar to a prosecution 
in a Criminal Court, p. 694. 
imprisonment under sect. 359 cl. 5. of 
Code of Civil Procedure, p. 694. 
illegal entry into house for purpose of 
arresting a judgment-debtor, p. 694. 
authority of bailiff in executing procebs, 
p. 694. 

CLAIM TO PROPERTY UNDER SEI- 
ZURE- 

when Magistrate refuses to summon wit- 
nesses, p. 385. 

COIN— ^ 

definition of, p. 41. 

Se4 COTOTBRFMTIKO— 

COLLECTOR- 

should not try case of contempt of 
court himself as Magistrate, p. 44. 

COMMISSION— 

evidence taken on, when admissible, 

p. 286. 

when High Court will refuse, p. 385. 
m 386. 

(lityof evidence taken upon, 



Ain women, application by 
minid upon, pp. 386, 387. 


(Bvidenoi^ before committal. 


COMMITMENT — oantiimed* 

by collector, p. 400. 

Deputy Ma^etrata^ p. 40O« ^ , 

» examination of accused before commit- 
tal, P. 400. 

by Judicial Commissioner, p. 401. 
once made cannot be annuUecb 4^ 
discretion of Sessions Judge toordi||p» 
P-402. 

to hc^'ut before evidence recordw 18 
iUegal, pp. 402, 409. "" I 

committal by Small Cause Court Judge, 
p. 402 l 

when Sessions Judge cannot alter, 
p. 403. 

quashing, by H^h Court, p. 403. 
rule before, by Sessions Judge^^p. 404. 
by Civil Court, pp. 409, 41(v^ 
to Sessions Court of person charge with 
offence not triable exclusively ky Ses- 
sions Court, p. 405. 

* hy SesHdia Judge of pereiKi discharged 
by Deputy Magistrate, p. 405. 
when not'illegal, pp. 407, 408. 
cases in which Sessions Court can or^A 
p. 408. 

duty of committing officer, p. 4^8. 
setting aside of, by Sessions 
p. 409. fl 

of person whose casC^ is' referrdi for 
i enhancement of sentendb, p. 400. 

of persons discharged, p. 410. 
power of Coroner to commit person to 
prison pending inquSt, p. 411. 
by Magistrate without jurisdiction, 
p.411. 

by Revenue Aufborities, p. 412. 
of person when offence falls under two 
^ sections, p. 412. 

District Magistrate cannot directJWbcr- 
dinate ^Magistrate to dispose ffiisae 
in a particular manner, p. 412. 
circumstancesin which MagistiUte boun^ 
to commit, pp. 412, 413. 
accused committed cannot be discharged 
without trial, p. 413. 
meaning of “or other proceeding” in 
sect. 147 of Act X of 1875, p. 413. 
when Magistrate need not commit, p. 413. 

COMMON PBOSTITUTE- 

poliee not empowered to put a woman 
on the register 0 ||b, against her will, 
p. 41. 

Magistrate has authority to hear objec- 
tions of woman, p. 41. 
possessioif of a registi^ ticket not suffi- 
cient evidence.of being a, p. 4L 
procedure to be followed i>y a woman 
ceasing to be a, p. 41. 


IHDEX. 


iiommBAmis-- 

of, p, a88» 

, corredpondd to d«tnftgos in 

cml prociogdings,^ p. 368. 

eaimot be awarded, pp. 388, 389, 
3do» 

JET"* ^ awarded, pp. 388, 381, 393. 
ffie not awardable ae, for false charge 
" \it of theft, p. 388. 

^hea amettOB cannot be awarded, pp. 389, 
^89^392,394. 

awai^ of, when illegal, pp. 390, 392. 
piMKedtwe for recovery of, awarded, 
^ p.»l. 

when order for, may be made, p. 391. 
Miwer of Magistrate to award, p. 391. 
4iward of, to person who has innocently 
pnrcha^d stolen property, p. 391. 
award of, under sects. 545 and 546 of 
Act X of 1882, p. 392. 
award of, to widow of person negligent* 
ly kill^, p. 393. 

power of High Court to award, p* 393. 
wben no appeal lies from order award- 

oi. for frivolous and vexatious 
lint, pp.*393, 394. 
not he awarded, p. 478. 
awarded to a complainant, 

jSfsS ColfHUaiNT— 

COMPLAINT^ • 

duty of Magistrate to investigate, p 394. 
^estigation bP Magistrate m, interfer- 
ence by HigbX^ri;, p. 394. 
jurisdiction pfM^trate to entertain, 
^ pp.394,399,WS^* 

investigation 396, m. 

f ^modes in which ceiminal proceedings 
can be instituted, j>. 395. 
when Magietratocannottofuao summons 
to complainant, n. 395. 

Magistral bound to examine com- 
pfabuint, p. 395. 

negleciingtoetamine complainant, not 
irregularity, p. 396. 

prnterred by a Munsif need not fete on 
stomped piwr, p. 399. < 
stontoon.p. 399. 

inquiry by Magistrate under sect 202 
ot Act X of 1882, p. 399. 

Magistrate may take action on, sent by 
l^t, n. 399. 

toode ii ascertaining what a, is, p. 399. 

a>itP0tmDABLE OYmsom^ 

is not^ p. 42. 
nmr is forgery, p. 42. 



coMFouNDABUs 

* oiences which cannot be eon^Kmndedi 
p. 42. 

offence of voluntarily causing butt nmy 
be compounded, p. 42. 
where intention of accused is a material 
and necessary ingredient of an offence, 
p. 42. 

COMPROMISE- 

of case dishonestly obtained, p. 42. 

COMPUIfiORT LAB0ft^\cr I OF 
166&- 

proof necessary to support a conviction 
under sect. 2 of, p. ^5. • 

CONFESSION— , w 

person may be convicted of murder ov" 
his own, pp. 167, 170. \ 

reduced into writing by police and ac-\ 
knowledgod by prisoner in preseni^ ] 
of Deputy CommisBioner of Police^ 
pp. 310, 311. 

attestation when unnecessary, p. 311. 
of prisoner affecting himself and fellow 
pnsoner, pp. 311, 313, 317, 318, 319, 
323, 326, 327, 329, 344. •• 

irregularly made, pp. 312, 339. 
recordedby Magistrateother than Magis- 
trate enquinug into case, p. 312. 
admission made by accused to police 
officer before arrest, p. 312. 
recording, in a narrative form, p. 312. 
how, should be recorded, p. 315. 
when one accused person may prove a, 
made to a police-officer by another 
accused, pp. 315, 316. 
certificate of Magistrate recording, 
p. 317. 

statements made to police-officer, p. 318. 
conviction based solely upon evidence 
of co-prisoner, p. 318. 
admiHSibility of, irregularly recorded, 
pp. 318, 319* 

of prisoner tried jointly with others, 
pp. 319, 320, 321. 

when defect in a, cannot be remedied, 
p. 320. 

When accused does not attest his, p. 320. 
of one prisoner when adnuasible against 
another, p. 321. 

words actually used by person confess- 
ing ought to be ascertained,^^ pre* 
when accused makes two dL 
ments, p. 321, Iwnbroker, 

statement made 

commander adimttingy by a foke 
pp. 321, 322. is ehtrapp^ 

difference between, « 

p.m ■■ 



mmx. 


(mtrnSlOVl-eonHimd. 

conHa^im of pri^nor solely upon bil, 
pp. 3£S, 326, 330. 

proof of I pp. 323, 338, 339. 
should be recorded in the language in 
\irhich it is made, p. 323* 

Deputy Magistrate when prosecutor 
should not record, of prisoner, p. 323. 
inducements offered to accused by 
police officer to make a, p. 324. 
voluntana ^d genuine, sufficient evi- 
denoeoll^ilt, p. 324. 
of accused person is only evidence 
against himself, p. 324. 
of one prisoner cannot be used as cor- 
roborative evidence agaix^t another, 
p. 324. 

admission of prisoner’s vakeel cannot be 
used against prisoner, p. 325. 
ndmissibility of, made and retracted, 
pp. 325, 326. 

admission made after due warning, 
p. 325. 

made to Ma^strate under an induce- 
ment, p. 326. 

evidence of policeman who overheard 
statement of prisoner in another 
room is admissible, p. 3^6. 
must be taken m its entirety, pp. 326, 
. 330. 

itdmission obtained from prisoner by 
pe^uasion and promises of immunity 
byate-pd«l’^^v327. 
of prisoner 


of prisoner ii\ * • 

against httn iL i 

obtained by dece^ 328. 

of witness, p. 3283p*^ 
statements made by one set of prisoners 
incriminating another set, p. 328. 
when a fact is discovered m consequence 
of information received from one of 
several prisoners, p. 328. 
admissibility of, not uttered in pre- 
sence of j^gistrate, ]>. 330. 
not necessary tor Magistrate to caution 
prisoner before receiving his, p. 330. 
statement made by prisoner un(}er a 

■ ). 330, 331, 332. 

by accused be- 
tracted when it 
p. 333. 

[icementto con- 

gistrata who has 

k 

! question and 


CONFESSION— 

evidence of illegiu preseura totuake a, 
p. 335. 

of one prisoner oaimot be need to oor'* 
Toborate evidence of an aodknpHcd 
against others, p. 335. 
when inadmissible, ]>. 340. 
statement of person in custody <^polvR^ 
voluntarily made to Magistrate, 
p. 340. 

statements made before a titmekcr^oi^ 
p. 340, * 

admissibility of^ statements 4bade to 
police whereby no facts ate ^soever- 
ed, pp. 340, 341, 342, 343. 

made before a^ourt othertihSua^^iurt 
in British India, p. 343. 
omission to certify a, p. 343. 

CONFINEMENT— , * 

See WaoNGFUL CoKriKBViBirT--^ 

CONFISCATION— J 

of property of persona convicted of 
bellion, pp. 413, 414. 

— — 

illegal, p. 414. M 

procedure to be followed b iM j HIft f 
is made. p. 414. ■ 

when order of, should ^ 

C0N1EMPT OF COUET— J 

4 when person cannot Jbeimpriaonod fori^* 

p. 43. 

sending an officer t|i a Judge’s private 
residence, p. 43^ 

examples of, p. 

court should r^gpi^^a^tement of tha 
facts constituiting the contempt, p. 43i 
High Court *)t|a power of summarily 
punishing for; p. 44. 

Collector should not try case of, him** 
self as Magistrate, p. 44. 
nor give evidence as a witness before ' 
himself as Magistrate, p. 44. 
what judgment in ease of conviction 
for, should contain, p. 44. 
excused person against whom a procla- 
* mation has been issued must he re- 
garded as in contempt until tHehan^ 
surrendered, p. 44. I 

giving false evidenos is an dffenee com- 
mitted in conten^t of the uuthfOTxtjf 
of a court, p. 45. 

contempt of the lawful authority* of 
a public^servantj p. 45. 
no, whtgi person remses to sign a state- 
ment at his trial in ^answer to 
questfewjjjiifc P- 46- 







<30fmjStOn OF rnWLT^mifmd. 

^ inflicting it fine for, 

* tttould specifloaljiy reoom its reasons 
and tbe laets contiinting the con- 
tempt, p. 46. 

> falkiteica defendant to appear cm day 
for his trial, p. 46. 

person rafusing^to sijpi his deposition 
given as a imneas in the course of a 
revenue inquiry, p. 48. 

disobeying verbal order of a Village 
Magietniiite^ p. 46. 

oisG^eying summons addressed to a 
person as a defendant, p. 46. 

diepbeving order of Chairman of Muni- 
ojpal Commissioners, p. 46. 

omitting to call upon person charged 
with, to mate statement in his de- 
fence, p. 47. 

Irevarication by a vitneae may 
amount to, p. 47- 

powers of High Court to punish per- 
son! fo^) P* 47. 

suitor communicating with the Judge 
privately respecting the merits of his 
case, p. 47. 

a disobedience a sumi^iEi to 
iosued by a teshildar^to a village 


lEaniam,^.^48. 



party who 

ewT 
IS 


e at a sale 
knowledge that 
lit eameBt-2g<>* 


ja previous statement made 
) a magistrate is not, p. 46. 
flnjmg vulgan mnguage for pmrpose ef 

I ^ m^hasis obes not constitute, p. 48. 

, of mdaonere in two separate cases upon 

^ recorded liv another case, 

«. IliliUsojsvideM is wrong, p. 415. 

Vnrtt <%urt of Sessions can annul, 
p.419^ 

. ille^p. 416. 

^ by one Magistrate upon evidence pre- 
viously leOorded before anotner, 
p> 416. 

cm a plea of guilty, p. 415. 
lK>wer Court cannot quaah its own, 
pif 410. 

for prosecution is 

, <taks|k,p. 410. 

' when, O^t not to be reversed, p. 416. 

* ' upin sta^ent el[a complainant, p. 416. 
without jurisdib(ton,p. 416. 
op^Menee dot redtl^ed in presence 




COjmCTION^conHnUiA - - ^ ^ 
on charge not spooSfied, pt 41 tr 
magistrate should leeord reaBona fOTt 
p.417. 

record in cases in whiob UO appm! 

Ues, 417. , ^ ^ 

under Penal Code and aliso ttndsr J UpSK 
ciallaw in respect of one and tno 
same offidnce,j>. 418. 
power of High Court to alter, p. 41S« 
of prisoners for two oSgnff» when tjr • 
one formed an int0£^:pidrtionof tl 
other, p. 418. * | 

upon evidence illegally recorded, p. 41 
wnen High Court will set asil 
p. 419. ^ 

See CoNMsaeioK— 

See PubvioubConviotioV-— 

COOCH BEHAR— 

Commissioner of, jurisdiction of, p. 501. 

CORONBR- 

power of, to commit person to prison 
pending inquest, p. 411. 

COTTON- 

possession of adulterated, no ofbnce, 
p. 696. 

trial of person in possession of, adu 
teratea in foreign territozy, p. 6^^ 
ofG^nces under Cotton Frau£ Act ' 
bay) pp. 695, 696. I 

offence of offeringadultew^ed, fmr coiAi 
pression, p. \ 

” iii eeet. 2, Act' 

COUNSEI^- 

right of, to be heard on a reference to 
High Court, p. 419. 

filing vakalatnamah by, appearing for 
accused person, p, 419. 
ppvilege of speech accorded to, p. 419. 
right of private complainant to appear 
T>y, p. 419. 
duties of, p 419. 


See I^SBCUTOR-— 


COUNTERFEITING— 
a document, p. 49. 
proof in cases of , a documm*^ 
passing off a one-anna 
rupee is not, a one-ru> ^ . 
evidence to support^® tonfess- 
p.49. > pM- 

prooprlng, 86, 86. 

terfeit doibif } pawnbroker, 
test erf whetW^* ^ 
p. 49. .flDaittinttoney by a Iblse 
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pltl Co«upsi<t0^ p. 474. 

'41iigtig an aaaaawn', n«t> 

W^t^<i|l8Bi,p-474. 
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